DOCKET # TO-2005-0336
MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND CHARTER FIBERLINK-MISSOURI, LLC 

00 Appendix General Terms and Conditions

	Issue Statement
	Issue No.
	Appendix and Section(s)
	Charter Language
	Charter Position
	SBC MISSOURI Language
	SBC MISSOURI Position

	RESOLVED
The Parties have agreed to the negotiated language shown here.
O50205
	1
RESOLVED

	Whereas Clauses
	The Parties have agreed upon the negotiated language below, therefore, this issue is resolved.

WHEREAS, CLEC represents that it is, or intends to become, among other things, a provider of Telephone Exchange Service to residential and business End Users offered  over its own Telephone Exchange Service facilities or facilities in combination with the use of Lawful unbundled network elements purchased from other entity(ies) and the resale of Telecommunications Services of other carriers.

WHEREAS, the Parties want to Interconnect their networks at mutually agreed upon points of interconnection to provide, directly or indirectly, Telephone Exchange Services and Exchange Access to residential and business End Users over  their respective Telephone Exchange Service facilities in the states which are subject to this Agreement; and
	
	
	

	Which definition of the “Act” should be included? 
RESOLVED

The Parties have agreed to the negotiated language.
	2
RESOLVED
	1.1.1
	
	
	The Parties have agreed to the negotiated language below.

“Act” means the Communications Act of 1934 [47 U.S.C. 151, et seq.], as amended by the Telecommunications Act of 1996, Public Law 104-104, 110 Stat. 56 (1996) codified throughout 47 U.S.C., and includes effective interpretations of the Communications Act of 1934, as amended, by the FCC, embodied in regulations and orders of that body, and all interpretations of those statutes and the FCC's regulations and orders by any court with jurisdiction.
	

	SBC Issue:
Which Party’s definition is correct?

RESOLVED

The Parties have agreed to the negotiated language.

	3
RESOLVED
	GT&C 1.1.2
	The Parties have agreed to the negotiated language below.

1.1.2
“Access Compensation” is the compensation paid by one Party to the other Party for the Exchange Access service in connection with  intraLATA Telephone Toll Service calls originating with an End User of one Party and terminating with an End User of the other Party, with no intervening third-party carrier involved in the transmission.  Access compensation is in accordance with the LEC’s tariffed access rates.

	
	
	

	SBC Issue:
Which Party’s definition is correct?

RESOLVED

Charter withdraws its language and  accepts SBC’s language, therefore, this issue is resolved.
	4
RESOLVED
	GT&C 1.1.6
	
	
	1.1.6
“Advanced Services” means intrastate or interstate wireline Telecommunications Services, such as ADSL, IDSL, xDSL, Frame Relay, Cell  Relay that rely on packetized technology and have the capability of supporting transmissions speeds of at least 56 kilobits per second in both directions.  This definition of Advanced Services does not include:

	

	SBC Issue:
Is it accurate to state that AMA is inherent in the switch?

RESOLVED

Charter withdraws its language and  accepts SBC’s language, therefore, this issue is resolved.
	5
RESOLVED
	GT&C 1.1.12
	
	
	1.1.12
“Automated Message Accounting” (AMA) is a structure inherent in switch technology that initially records Telecommunication message information.  AMA format is contained in the Automated Message Accounting document published by Telcordia (formerly known as Bellcore) as GR-1100-CORE, which defines and amends the industry standard for message recording. 


	

	SBC Issue:
(b) RESOLVED – SBC withdraws its language and accepts Charter’s language, therefore, this issue is resolved.
(c) RESOLVED – SBC withdraws its language and accepts Charter’s language, therefore, this issue is resolved.
(d)  RESOLVED – The Parties agree to withdraw their language and replace with “Intentionally left blank”.  Therefore, this issue is resolved.

	6
6 (b) RESOLVED

6 (c) 

RESOLVED
6(d)

RESOLVED
	GT&C 1.1.26.1, 1.1.86,

	(b)  1.1.26.1
“End Office Switch” or “End Office” is a switching machine that directly terminates traffic to and receives traffic from purchasers of local exchange services.  An End Office Switch does not include a PBX.

(c)  1.1.86
“Local Service Provider” (LSP) is the LEC that provides retail Telephone Exchange Service to an End User.  The LSP may or may not provide any physical network components to support the provision of that End User’s service. 

37.1  Intentionlly left blank.

	
	
	

	SBC Issue:
Should the provision include language regarding providing information to the other Party?

RESOLVED:  Charter withdraws its language and accepts SBC’s language, therefore, this issue is resolved.
	7
RESOLVED
	GT&C 1.1.42.1
	
	
	1.1.42
“Delaying Event” means any failure of a Party to perform any of its obligations set forth in this Agreement, caused in whole or in part by:

1.1.42.1 
the failure of the other Party to perform any of its obligations set forth in this Agreement, including but not limited to a Party’s failure to provide the other Party with accurate and complete Service Orders. 
. 

	

	SBC Issue:
Which Party’s definition is correct?
	8
	GT&C 1.1.50
	1.1.50
“Exchange Area” means an area established by a Party in accordance with Applicable Law, for which a distinct local rate schedule is in effect.


	The agreement should make clear that each Party should be able to define their own local service area boundaries, for purposes of providing service to their own end users.  Charter’s language accomplishes that purpose.  Charter’s proposal refers to Exchange Areas established “in accordance with Applicable Law.”  In the normal situation that would, of course, entail the establishment of local calling areas in accordance with this Commission’s requirements.


	1.1.50
“Exchange Area” means an area defined by the Commission, for which a distinct local rate schedule is in effect.

	SBC’s definition most accurately defines “Exchange Area”.

	SBC Issue:

Which Party’s definition is correct?

RESOLVED –

The Parties agree to withdraw their language and replace with “Intentionally left blank.”, therefore, this issue is resolved.
	9
RESOLVED
	GT&C 1.1.53
	1.1.53  Intentionally left blank.

	
	
	

	SBC Issue:
Which Party’s definition is correct?

RESOLVED
Charter agrees to accept SBC’s language and  withdraws its language, therefore, this issue is resolved.

	10
RESOLVED
	GT&C 1.1.54 
	
	
	1.1.54
“Feature Group D” (FGD) is access available to all customers, providing trunk side access to a Party’s End Office Switches with an associated uniform 101XXXX access code for customer’s use in originating and terminating communications.

	

	SBC Issue:
Which Party’s definition is correct?
	11
	GT&C 1.1.57
	1.1.57
“Foreign Exchange” (FX) means a service whereby calls either originated by or delivered to a customer who has purchased FX service from the state or interstate tariffs of either Party. FX service can be either interLATA or intraLATA.  

	SBC’s definition goes well beyond the standard definition of foreign exchange traffic in an apparent effort to characterize certain traffic as falling within the definition of telephone toll, or interexchange, traffic subject to access charges.  Charter’s definition rejects that approach and simply states the standard industry-accepted definition of such traffic.


	1.1.57
“Foreign Exchange” (FX) means a service whereby calls either originated by or delivered to a customer who has purchased FX service from the state or interstate tariffs of either Party.FX also includes, but is not limited to, FX-like services provided by either Party where calls are originated from and/or delivered to numbers which are assigned to a Rate Center within one local calling area but where the Party receiving the call is physically located outside of that local calling area FX service can be either interLATA or intraLATA.  InterLATA FX, where the originating and receiving parties are physically located in different LATAs, is considered equivalent to FGA and the intercarrier compensation mechanism is the same as FGA.  IntraLATA FX, when provided by two or more local exchange carriers “LECs”, is considered a jointly provided service and meet-point billed by those providing it utilizing a mutually agreed to meet-point billing, or meet-point billing like procedure. 


	SBC’s definition most accurately defines FX.

	SBC Issue:
Which Party’s definition is correct?

RESOLVED

Charter withdraws its language and accepts SBC’s language, therefore, this issue is resolved.
	12
RESOLVED
	GT&C 1.1.65
	
	
	1.1.65
“Interconnection" is as Defined in the Act. 


	

	SBC Issue:
Which Party’s definition is correct?
	13
	GT&C 1.1.71
	1.1.71
“IntraLATA Toll Traffic” means Telephone Toll Service between two locations within a single LATA.

	Charter’s definition conforms to the statutory definition of telephone toll service, and as such is more likely to be interpreted in conformance with governing law.


	1.1.71
“IntraLATA Toll Traffic” means the IntraLATA traffic between two locations within one LATA where one of the locations lies outside of the normal local calling area as defined by the applicable Commission.


	SBC’s definition most accurately defines IntraLATA Toll Traffic.

	SBC Issue:
Which Party’s definition is correct?
	14
	GT&C  1.1.81
	1.1.81
“Local Calls” or “Local Traffic”, is traffic that constitutes Telephone Exchange Service. 


	Charter’s definition conforms to the statutory definition of telephone toll service, and as such is more likely to be interpreted in conformance with governing law.
	1.1.81
“Local Calls”, for purposes of intercarrier compensation,is traffic where all calls are within the same common local and common mandatory local calling area, i.e., within the same or different SBC Exchange(s) that participate in the same common local mandatory local calling area approved by the applicable state Commission.  Local Calls must actually originate and actually terminate to parties physically located within the same common local or common mandatory local calling area. 


	SBC’s definition most accurately defines Local Calls.

	SBC Issue:
Which Party’s definition is correct?
	15
	GT&C 1.1.84
	1.1.84  “Local Number Portability” has the same definition as “number portability” set out in 47 C.F.R. § 52.23(l).

	Charter proposes to define this term with specific reference to the definition used by the FCC, as formally codified in the Code of Federal Regulations.  As such, Charter’s definition is more likely to be interpreted in conformance with governing law.


	1.1.84  “Local Number Portability” means the ability of users of Telecommunications Services to retain, at the same location, the presence of a previously existing telephone number(s).


	SBC’s definition most accurately defines Local Number Portability.

	SBC Issue:  

(a)  Should the OELEC definition utilize the term  "local exchange area" instead of "Exchange Area"?
(b) Should the definition for OELEC include the term "in the same Lata"?

RESOLVED – The Parties have agreed to the negotiated language.

	16
RESOLVED
	GT&C 1.1.102
	The Parties have agreed to the negotiated language below:
1.1.102
 “Out of Exchange LEC  (OE-LEC)” means Charter Fiberlink-Missouri, LLC both operating within SBC-12STATE’S incumbent Exchange Area providing  telecommunications services utilizing NPA-NXXs identified to reside in a Third Party Incumbent LEC’s Exchange Area. 

	
	
	

	SBC Issue:  Should this definition be included in the ICA?
RESOLVED –

The Parties have withdrawn their language and have agreed to use the statement “Intentionally left blank”, therefore, this issue is resolved.
	17
RESOLVED
	GT&C 1.1.108
	1.1.108 Intentionally left blank.
	
	
	

	(a) Should Transit Traffic be defined in the ICA.
(b) Which Party’s definition is correct.


	18
	GT&C
	1.1.158    “Transit Traffic” is traffic that either (a) originates on the network of a third party, is carried across the network of a Party, and is then delivered to the other Party for termination, or (b) originates on the network of a Party, is carried across the network of the other Party, and is then delivered to a third party for termination.

1.1.103 “Out of Exchange Traffic” is defined as Local, Transit, or IntraLATA Toll Traffic to or from a non-SBC ILEC exchange area.

	(a)  Yes.  Transit traffic is a form of traffic which involves a third party LEC, and occurs very regularly in the industry.  It basically entails either of the parties to the agreement sitting “between” the other party and a 3rd party carrier.  It is reasonable to define such traffic in the agreement.  Moreover, such traffic may from time to time also be involved in an “OELEC” situation (where Charter’s territory overlaps SBC’s but not exactly coextensive with it).  Therefore, including “Transit Traffic” as a type of traffic that might be involved in an OELEC situation is simply prudent drafting, to ensure that all possible cases are covered.
(b)  Charter’s definition most accurately defines the term.


	1.1.158 Intentionally left blank

1.1.103
“Out of Exchange Traffic” is defined as local or IntraLATA Toll Traffic to or from a non-SBC ILEC exchange area.

	(a) Transit traffic is not addressed in this ICA, therefore this definition should not be included.
(b) SBC’s definition of Out of Exchange Traffic most accurately defines the term.



	Which Party’s definition is correct.

RESOLVED – Charter accepts SBC language and withdraws its language,  therefore, this issue is resolved. 


	19
RESOLVED
	GT&C
	
	
	1.1.161 “Trunk-Side” refers to a Central Office Switch connection that is capable of, and has been programmed to treat the circuit as connecting to another switching entity (for example another Central Office switch).  Trunk-Side connections offer those transmission and signaling features appropriate for the connection of switching entities and cannot be used for the direct connection of ordinary telephone station sets
	

	Which Party’s definition is correct.

RESOLVED
Charter agrees to accept SBC’s language, therefore, this issue is resolved.

	20
RESOLVED
	GT&C
	
	
	1.3.1
“Line Side” refers to End Office switch connections that have been programmed to treat the circuit as a local line connected to a terminating station (e.g., an ordinary subscriber’s telephone station set, a PBX, answering machine, facsimile machine or computer).  Line Side connections offer only those transmission and signal features appropriate for a connection between an End Office and such terminating station.


	

	SBC Issue:

Should either party be able to modify or update their reference documents with out seeking approval from the other party?
	21
	GT&C
	2.3.1
Unless the context shall otherwise specifically require, and subject to Section 21, whenever any provision of this Agreement refers to a technical reference, technical publication, CLEC Practice, SBC-13STATE Practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into this Agreement (collectively, a “Referenced Instrument”), it will be deemed to be a reference to the then-current version or edition (including any amendments, supplements, addenda, or successors) of each Referenced Instrument that is in effect, and will include the then-current version or edition (including any amendments, supplements, addenda, or successors) of any other Referenced Instrument incorporated by reference therein.  Notwithstanding the foregoing, neither Party may materially reduce its own obligations hereunder, or materially increase the obligations of the other Party hereunder, by modifying or amending any Referenced Instrument under its control.  Any material increase or decrease in a Party’s obligations as compared to those obligations as they exist on the date of execution hereof shall only be permissible by a written amendment to this Agreement signed by an authorized representative of both Parties.

	SBC’s language provides what is colloquially known as a loophole.  It is of course reasonable that in the normal course, when a document is referenced by the contract, that the reference should include the most current version of the document.  The problem is that SBC in particular has a number of documents in which it embodies its “practices” that are entirely under its own control.  Charter’s proposed modification to this provision simply ensures that SBC cannot materially avoid its own obligations under the contract, or materially increase Charter’s, simply by modifying such an SBC-controlled document.  


	2.3.1
Unless the context shall otherwise specifically require, and subject to Section 21, whenever any provision of this Agreement refers to a technical reference, technical publication, CLEC Practice, SBC-13STATE Practice, any publication of telecommunications industry administrative or technical standards, or any other document specifically incorporated into this Agreement (collectively, a “Referenced Instrument”), it will be deemed to be a reference to the then-current version or edition (including any amendments, supplements, addenda, or successors) of each Referenced Instrument that is in effect, and will include the then-current version or edition (including any amendments, supplements, addenda, or successors) of any other Referenced Instrument incorporated by reference therein.  


	Yes. Things change. As processes and procedures are enhanced or change, the party’s should be able to modify their reference materials as needed. CLECs language would put an undue burden on SBC by requiring SBC to seek approval from CLEC for changes we want to make to our publications. SBC deals with hundreds of CLECs and this requirement is unrealistic and impractical.

	SBC Issue:

Should additional language be included in the tariff language.

When a CLEC voluntarily agrees to language relating to a SBC Missouri tariff, does it thereby gain the right to (a) prevent SBC Missouri from modifying its tariffs or (b) require SBC Missouri to negotiate its tariffs with the CLEC? 


	22
	GT&C
	2.5.1
To the extent a tariff provision or rate is incorporated or otherwise applies between the Parties due to the provisions of this Agreement, it is understood that said tariff provision or rate applies only in the jurisdiction in which such tariff provision or rate is filed, and applies to the CLEC and only the SBC13-STATE ILEC(s) that operates within that jurisdiction. Further, it is understood that any changes to said tariff provision or rate are also automatically incorporated herein or otherwise hereunder, effective hereunder on the date any such change is effective.   Notwithstanding the foregoing, neither Party may materially reduce its own obligations hereunder, or materially increase the obligations of the other Party hereunder, by modifying or amending any tariff.  Any material increase or decrease in a Party’s obligations as compared to those obligations as they exist on the date of execution hereof shall only be permissible by a written amendment to this Agreement signed by an authorized representative of both Parties.


	As with Issue 21, Charter’s proposed modification is designed to close a loophole.  Of course SBC and Charter both have tariffs, and Charter does not propose to require either party to seek consent of the other before filing or modifying such tariffs.  However, with respect to the matters addressed by the agreement being arbitrated, it is the agreement, not unilaterally-filed tariffs, that controls the parties’ obligations.  For example, Charter and SBC have agreed on many aspects of how they will handle physical interconnection arrangements.  It would be inappropriate for SBC to try to modify or supersede those agreements by filing a tariff purporting to cover the same subject matter.  SBC’s language might permit such a result.  Litigation over the relative precedence of interconnection agreement terms and seemingly contrary tariff terms is not unknown in the industry.  Charter’s language is intended to avoid such problems as between Charter and SBC. 


	2.5.1
To the extent a tariff provision or rate is incorporated or otherwise applies between the Parties due to the provisions of this Agreement, it is understood that said tariff provision or rate applies only in the jurisdiction in which such tariff provision or rate is filed, and applies to the CLEC and only the SBC13-STATE ILEC(s) that operates within that jurisdiction. Further, it is understood that any changes to said tariff provision or rate are also automatically incorporated herein or otherwise hereunder, effective hereunder on the date any such change is effective.   

	SBC Missouri disagrees with the language Charter has added in relation to the tariffs, which could inhibit SBC’s ability to seek revisions to the tariff.

It is important to memorialize in this agreement that SBC Missouri’s tariffs may change during the life of the agreement (as is SBC Missouri’s right) and that any such changes will be automatically incorporated into the Agreement.  SBC Missouri’s tariff revision language ensures that the Agreement will continue to encompass the full suite of resale services available to CLECs during the term of the Agreement.  

At the same time, the CLECs should not be able to lock in a tariff rate, term, or condition via its contract language where the tariff rates, terms, and conditions frequently change.  It may even be to the CLECs’ disadvantage to do so because they could be locking in a higher rate and/or omitting improved terms and conditions from their agreements.  SBC Missouri should not be required to maintain its tariffs for the life of the Agreement or negotiate with CLECs regarding changes to its tariffed offerings.  SBC Missouri’s tariff revision language ensures that the Agreement will encompass the full suite of resale services available to CLECs during the term of the Agreement.  

SBC Missouri Does Not Have the Unilateral Ability to Change Its Tariffs

Moreover, once filed, SBC Missouri’s tariffs are subject to a public comment period.  The CLECs may voice any objections they have to a proposed SBC Missorui tariff change during that period, and the Commission will be able to take their concerns into account when deciding whether to approve the tariff.  In this regard, SBC Missouri may not modify its tariffs unilaterally.  Thus, the CLECs are not harmed by SBC Missouri’s language regarding tariff revisions.  

Conclusion

The Commission should adopt SBC Missouri’s proposed language regarding incorporated tariff provisions.  In contrast, the CLECs’ competing language, which would restrict SBC Missouri’s ability to file tariffs in the normal conduct of its business, is inappropriate for the reasons stated above and should be rejected. 

	SBC Issue:
Should SBC’s additional language be included in ICA?


	23
	GT&C 2.10.1
	2.10.1
The Parties acknowledge that this Agreement incorporates certain rates, ter10.2.1
The Parties desire to resolve disputes arising out of this Agreement without litigation.  Accordingly, the Parties agree to use the following Dispute Resolution procedures with respect to any controversy or claim arising out of or relating to this Agreement or its breach. ms and conditions that were not voluntarily negotiated by the Parties, but instead resulted from determinations made in arbitrations under Section 252 of the Act or from other requirements of regulatory agencies or state law (individually and collectively, a “Non-Voluntary Arrangement”).  If any Non-Voluntary Arrangement is modified as a result of any order or finding by the FCC, the appropriate Commission or a court of competent jurisdiction, either Party may proceed under the Intervening Law Section.

	Charter recognizes that in some respects the terms of this agreement represent SBC accepting what it is legally obliged to accept, as opposed to what it would do if it were legally unconstrained.  What Charter does not know, and cannot know unless SBC provides a list, is which terms those are.  SBC is proposing a special “escape clause” associated with the “non-Voluntary” terms.  It is totally unreasonable for SBC to simultaneously (a) demand a special right to be relieved of the obligations associated with certain contractual terms in some cases, but at the same time (b) refuse to identify specifically which contractual terms are subject to that special right.


	2.10.1
This Agreement incorporates certain rates, terms and conditions that were not voluntarily negotiated by SBC-13STATE, but instead resulted from determinations made in arbitrations under Section 252 of the Act or from other requirements of regulatory agencies or state law (individually and collectively, a “Non-Voluntary Arrangement”).  SBC-13STATE has identified some, but not all, of the Non-Voluntary Arrangements contained in this Agreement, by designating such provisions with asterisks.  If any Non-Voluntary Arrangement is modified as a result of any order or finding by the FCC, the appropriate Commission or a court of competent jurisdiction, any Party may, by providing written notice to the other Party, require that any affected Non-Voluntary Arrangement (and any related rates, terms and conditions) be deleted or renegotiated, as applicable, in good faith and this Agreement amended accordingly.  If such modifications to this Agreement are not executed within sixty (60) calendar days after the date of such notice, a Party may pursue its rights under Section 10. 


	Yes. While SBC has made every effort to identify all non voluntarily negotiated terms and conditions, it is possible that we might have missed some. Our added verbiage, simply notes this.  We do not believe it is unreasonable to want to include these three little words.


	SBC Issue:
Which Party’s scope of obligation language should be included in this agreement.


	24
	GT&C 1.12.1
	2.12.1 Notwithstanding anything to the contrary contained herein except for the Out of Exchange Appendix, SBC-13STATE’s obligations under this Agreement shall apply as set forth in that Appendix.

2.14 
As provided in Appendix OE-LEC, this  Agreement sets forth the terms and conditions pursuant to which SBC-13STATE agrees to provide CLEC with access to Lawful UNEs, Collocation and Resale in SBC-13STATE's incumbent local exchange areas for the provision of CLEC’s Telecommunications Services ((Act, Section 251(c)).  The Parties acknowledge and agree that SBC-13STATE is only obligated to make available Lawful UNEs, Collocation and Resale to CLEC in SBC-13STATE's incumbent local exchange areas.  In addition, SBC-13STATE is not obligated to provision Lawful UNEs, Collocation and Resale or provide any other rights under Section 251 (c) of the Act outside of SBC-13STATE's incumbent local exchange areas.  


	The underlying dispute here relates to SBC’s obligations to interconnect with respect to, and exchange traffic, that originates or terminates with Charter, but where the Charter customer is located in another ILEC’s territory (normally adjacent to SBC’s territory).  Charter and SBC agree that SBC is not obliged to establish facilities or physical interconnection arrangements outside the geographic area within which it is an ILEC.  Moreover, after extensive discussions, SBC and Charter have agreed on the specific language to appear in the “OE-LEC” Appendix to handle such traffic.

That agreed-to language, however, is intended to elide an underlying conceptual disagreement between the two parties.  Charter believes that as long as Charter and SBC physically exchange traffic within SBC’s territory (“within” SBC’s network, in the words of Section 251(c)(2)), then the only question is whether the traffic exchanged is properly classified (Telephone Exchange Service or Exchange Access, in the words of Section 251(d)(2)).  This question will be resolved for purposes of intercarrier compensation based on other definitions in the agreement.  SBC, however, apparently believes that it is not obliged to interconnect under Section 251(c)(2) with respect to traffic that originates or terminates on Charter’s network, outside of SBC’s territory, even though the physical interconnection occurs “within” SBC’s network.

Charter’s proposed language in this part of the agreement (the General Terms and Conditions) is designed to make it unnecessary for the Commission to actually rule on the parties’ underlying conceptual disagreement.  Charter believes it is obvious that SBC cannot limit its obligation to interconnect for the exchange of “Telephone Exchange Service” or “Exchange Access” based on the origination or termination point of the traffic; rather, the origination and termination points of the traffic will likely be relevant to its classification as “Telephone Exchange Service” (local) or “Exchange Access” (toll).  Charter has no understanding whatsoever of why SBC appears to have a different view of its interconnection obligation.


	2.12.1
Notwithstanding anything to the contrary contained herein except for the Out of Exchange Appendix, SBC-13STATE’s obligations under this Agreement shall apply as set forth in that Appendix only to: 
2.12.1.1 the specific operating area(s) or portion thereof in which SBC-13STATE is then deemed to be the ILEC under the Act (the “ILEC Territory”), and only to the extent that the CLEC is operating and offering service to End Users identified to be residing in such ILEC Territory;  and 

2.12.1.2 assets that SBC-13STATE owns or leases and which are used in connection with SBC-13STATE’s provision to CLEC of any Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products or services provided or contemplated under this Agreement, the Act or any tariff or ancillary agreement referenced herein (individually and collectively, the “ILEC Assets”).

2.12.1.3 The underlying Interconnection Agreement sets forth the terms and conditions pursuant to which SBC-12STATE agrees to provide CLEC with access to Lawful unbundled network elements under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or  Resale under Section 251(c)(4) of the Act in SBC-12STATE's incumbent local exchange areas for the provision of CLEC's Telecommunications Services.  The Parties acknowledge and agree that SBC-12STATE is only obligated to make available Lawful UNEs and access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act to CLEC in SBC-12STATE's incumbent local exchange areas. SBC-12STATE has no obligation to provide such Lawful UNEs, Collocation, Interconnection and/or Resale to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-12STATE's  incumbent local exchange areas.  In addition, SBC-12STATE is not obligated to provision Lawful UNEs or to provide access to Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act  and is not otherwise bound by any 251(c) obligations  in geographic areas other than SBC-12STATE's incumbent local exchange areas. Therefore, the Parties understand and agree that the rates, terms and conditions set forth in SBC-12STATE's current Interconnection Agreement, and any associated provisions set forth elsewhere in CLEC's current Interconnection Agreement (including but not limited to the rates set forth in this Agreement associated with Lawful UNEs under Section 251(c)(3) of the Act, Collocation under Section 251(c)(6) of the Act, Interconnection under Section 251(c)(2) of the Act and/or Resale under Section 251(c)(4) of the Act), shall only apply to the Parties and be available to  CLEC for provisioning  telecommunication services within  an SBC-12STATE incumbent local exchange area(s) in  the State in which  CLEC's  current Interconnection Agreement  with SBC-12STATE has been approved by the  relevant state Commission and is in effect.

2.14 
This Agreement sets forth the terms and conditions pursuant to which SBC-13STATE agrees to provide CLEC with access to Lawful UNEs, Collocation and Resale in SBC-13STATE's incumbent local exchange areas for the provision of CLEC’s Telecommunications Services ((Act, Section 251(c)).  The Parties acknowledge and agree that SBC-13STATE is only obligated to make available Lawful UNEs, Collocation and Resale to CLEC in SBC-13STATE's incumbent local exchange areas.  SBC-13STATE has no obligation to provide Lawful UNEs, Collocation and Resale to CLEC for the purposes of CLEC providing and/or extending service outside of SBC-13STATE's incumbent local exchange areas.  In addition, SBC-13STATE is not obligated to provision Lawful UNEs, Collocation and Resale or provide any other rights under Section 251 (c) of the Act outside of SBC-13STATE's incumbent local exchange areas.  Therefore, the Parties understand and agree that the rates, terms and conditions set forth in this Interconnection Agreement, and any associated provisions set in the Attachments, Appendices, Schedules and/or Exhibits in the CLEC's  current Interconnection Agreement (including but not limited to the associated Lawful UNE, Collocation and Resale rates set forth in this Agreement), shall only apply and be available to CLEC for provisioning services within  an SBC-13STATE incumbent local exchange area(s) in the State in which the CLEC's Interconnection Agreement has been approved by the Commission and is in effect.

	SBC Missouri’s 251(c) obligations are only applicable when SBC Missouri is the incumbent local exchange carrier i.e. in SBC Missouri’s incumbent territory. 

To the extent that SBC Missouri provides non-competitive services that extend beyond its Incumbent areas, (such as OS/DA, E911) it will provide such services and functions to CLECs in accordance with the appropriate tariffed rates, terms and conditions.  However, SBC Missouri’s incumbent obligations under Section 251(C) do not extend beyond its incumbent territory.



	SBC Issue:
 Should CLEC and its affiliates be required to enter into ICAs with SBC Missouri that contain like terms and conditions that CLEC has with SBC in this ICA?
RESOLVED –

SBC agrees to withdraw its language and accept Charter’s language, therefore, this issue is resolved.
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RESOLVED
	GT&C 2.13
	RESOLVED - 

2.13
Affiliates
These General Terms and Conditions and all attachments and Appendices hereto (this Agreement), including subsequent amendments, if any, shall bind SBC-13STATE and CLEC-13STATE.  CLEC-13STATE agrees that the terms of this Agreement shall apply to any CLEC affiliate of CLEC-13STATE operating in the same state(s) as CLEC-13STATE.   
	
	
	

	SBC Issue

What are the appropriate provisions relating to insurance coverage to be maintained by the Parties under this agreement?
	26
	GT&C
	4.7.5
Upon request from the other Party, each Party shall provide to the other Party evidence of such insurance coverage.


	The Parties should be prepared to provide the other Party proof of adequate insurance coverage.  However, there is no need to specify insurance requirements in the detail which SBC proposes, including the commercial “ratings” of each Party’s insurance carrier.  Charter has every incentive to maintain adequate insurance, and its freedom to choose among different insurance providers should not be constrained unreasonably by SBC.  SBC’s detailed requirements are not needed as a predicate to establishing appropriate insurance coverage requirements.


	4.7.5
The Parties agree that companies affording the insurance coverage required under Section 4.7 shall have a rating of B+ or better and a Financial Size Category rating of VII or better, as rated in the A.M. Best Key Rating Guide for Property and Casualty Insurance Companies.  Upon request from the other Party, each Party shall provide to the other Party evidence of such insurance coverage.


	 SBC-13STATE has based its insurance requirements on the fact that if CLEC interconnects and/or collocates with SBC-13STATE, SBC has far more risk of damage to its equipment and Central Office structure.  The insurance requirements requested by SBC-13STATE are the minimum amount required to protect SBC-13STATE and its property.

	SBC Issue

(a) What are the appropriate terms and conditions regarding restrictions on the assignment of the agreement?

(b) Should SBC Missouri be allowed to recover reasonable costs from Charter in the event that Charter  requests changes in its corporate name, its  OCN or ACNA, or makes any other disposition of its assets, or its End Users and/or makes any other changes in its corporate operations? 

(c) What are the appropriate terms and conditions related to the types of changes identified above?
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	GT&C 4.9.1.1
	4.9.1.1
Neither Party may assign or transfer this Agreement or any rights or obligations hereunder, whether by operation of law or otherwise, to a non-affiliated third party without the prior written consent of the other Party, which consent shall not be unreasonably withheld. Any attempted assignment or transfer that is not permitted is void ab initio.   Notwithstanding the foregoing, either Party may upon notice assign this Agreement to a successor entity in connection with a corporate restructuring or refinancing or the sale of all or part its ongoing local exchange business to a third party.  

CLEC may assign or transfer this Agreement and all rights and obligations hereunder, whether by operation of law or otherwise, to its Affiliate by providing sixty (60) calendar days' advance written notice of such assignment or transfer to SBC-13STATE; provided that such assignment or transfer is not inconsistent with Applicable Law (including the Affiliate’s obligation to obtain and maintain proper Commission certification and approvals) or the terms and conditions of this Agreement.  

4.9.3.1Any assignment or transfer of an Agreement associated with the transfer or acquisition of “assets” provisioned under that Agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.   For the purposes of Section 4.9.3.1, “assets” means any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided under that Agreement.   CLEC shall provide SBC-13STATE with ninety (90) calendar days advance written notice of any assignment associated with a CLEC Company Code Change and obtain SBC-13STATE’s consent.  SBC-13STATE shall not unreasonably withhold consent to a CLEC Company Code Change; provided, however, SBC-13STATE’s consent to any CLEC Company Code Change is contingent upon cure of any undisputed outstanding charges owed under this Agreement and any undisputed outstanding charges associated with the “assets” subject to the CLEC Company Code Change.  
4.9.4.1
Any assignment or transfer of any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provisioned pursuant to this Agreement without the transfer or the assignment of this Agreement shall be deemed a CLEC to CLEC Mass Migration.  The CLEC that is a Party to this Agreement shall provide SBC-13STATE with ninety (90) calendar days advance written notice of any CLEC to CLEC Mass Migration.  CLEC’s written notice shall include the anticipated effective date of the assignment or transfer. The acquiring CLEC must cure any undisputed outstanding charges associated with any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service to be transferred.  


	(a)  The restrictions on assignment of the contract should apply reciprocally, rather than only as to Charter, as SBC proposes.  Furthermore, the agreement should make clear that neither Party may unreasonably withhold or delay consent to an assignment.  Also, the agreement should include an exception to the assignment clause that allows both Parties to accomplish intra-company transfers and assignments without the need to seek the consent of the other Party.  Corporate reorganizations are not uncommon in the telecommunications industry and neither party’s ability to engage in such transactions should be constrained by this agreement.

(b)  No.  SBC should not be allowed to recover “costs” from Charter in association with any actions under the assignment provision.  Any costs that SBC incurred would be incidental to its general obligations under the agreement.  Neither party should be permitted to “nickel and dime” the other party with charges to recover the costs of normal and predictable activity in the industry.  SBC’s proposal is an unjustified “tax” on such normal activity.

(c)  See Charter explanation above.
	4.9.1.1
CLEC may not assign or transfer this Agreement or any rights or obligations hereunder, whether by operation of law or otherwise, to a non-affiliated third party without the prior written consent of SBC-13STATE. Any attempted assignment or transfer that is not permitted is void ab initio.   

CLEC may assign or transfer this Agreement and all rights and obligations hereunder, whether by operation of law or otherwise, to its Affiliate by providing sixty (60) calendar days' advance written notice of such assignment or transfer to SBC-13STATE; provided that such assignment or transfer is not inconsistent with Applicable Law (including the Affiliate’s obligation to obtain and maintain proper Commission certification and approvals) or the terms and conditions of this Agreement.  Notwithstanding the foregoing, CLEC may not assign or transfer this Agreement, or any rights or obligations hereunder, to its Affiliate if that Affiliate is a party to a separate agreement with SBC-13STATE under Sections 251 and 252 of the Act. Any attempted assignment or transfer that is not permitted is void ab initio.  

 

4.9.3.1 Any assignment or transfer of an Agreement associated with the transfer or acquisition of “assets” provisioned under that Agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a CLEC Company Code Change.   For the purposes of Section 4.9.3.1, “assets” means any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provided under that Agreement.   CLEC shall provide SBC-13STATE with ninety (90) calendar days advance written notice of any assignment associated with a CLEC Company Code Change and obtain SBC-13STATE’s consent.  SBC-13STATE shall not unreasonably withhold consent to a CLEC Company Code Change; provided, however, SBC-13STATE’s consent to any CLEC Company Code Change is contingent upon cure of any outstanding charges owed under this Agreement and any outstanding charges associated with the “assets” subject to the CLEC Company Code Change.  In addition, CLEC acknowledges that CLEC may be required to tender additional assurance of payment if requested under the terms of this Agreement. 

4.9.4.1
Any assignment or transfer of any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service provisioned pursuant to this Agreement without the transfer or the assignment of this Agreement shall be deemed a CLEC to CLEC Mass Migration.  The CLEC that is a Party to this Agreement shall provide SBC-13STATE with ninety (90) calendar days advance written notice of any CLEC to CLEC Mass Migration.  CLEC’s written notice shall include the anticipated effective date of the assignment or transfer. The acquiring CLEC must cure any outstanding charges associated with any Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service to be transferred.  In addition, the acquiring CLEC may be required to tender additional assurance of payment if requested under the terms of the acquiring CLEC’s agreement.  


	(a) CLECs must be responsible for the costs associated with any assignments, transfers, mergers, acquisitions or any other corporate change.  

(b) and (c)  ACNAs and OCNs, which are assigned by industry agencies such as Telcordia and NECA, appear on each End User account and/or circuit.  These codes are used in all ILECs directory databases, network databases (LMOS, TIRKS, INAC, RCMAC, etc.), billing systems to identify, inventory, and appropriately bill the services provisioned on each service order.  Any change to a company code requires service order activity on each and every end user account and circuit in order to update the multitude of systems.  Not only are these company codes utilized within the ILEC but also throughout the industry in such databases as LERG, which allows the industry as a whole to properly bill routed calls, (terminating and originating).  

When a company code change is associated with a transfer of assets it is no different than a CLEC to CLEC migration which requires a service order to be submitted by a winning Carrier.

	SBC Issue
Should Charter be required to utilize the standard and nondiscriminatory OSS’ provide by SBC Missouri, reviewed by the Commission and utilized by the Missouri CLEC Community?
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	GT&C 4.13
	4.13 This Agreement contains comprehensive OSS terms and conditions; however, CLEC represents and covenants that it will only use OSS furnished pursuant to this Agreement for activities related to Lawful UNEs, resold services, Interconnection or other services covered by this Agreement, for which this Agreement contains explicit terms, conditions and rates.

4.14
4.14   The Parties shall each fulfill their own obligations under this Agreement at their own expense, unless a rate for the performance of that obligation is specified herein.  Neither Party may charge the other for any activity associated with the performance of its obligations under this Agreement in the absence of a specific rate.  Internal administrative and related functions that a Party must perform or chooses to perform in the course of fulfilling its obligations hereunder shall be at that Party’s sole expense except to the extent that a charge for such functions is expressly provided for in this Agreement or an Attachment hereto.  The Parties acknowledge and agree that they do not intend SBC-13STATE to provide Lawful UNEs or resold services (“products and services”) at no charge.  Accordingly, if this Agreement is executed and/or approved by the Commission and the Parties later discover that a product or service (other than a Party’s internal administrative or related function) is included in this Agreement without an associated rate or charge, the Parties agree that they will agree upon a rate or charge to include in this Agreement before the product or service is provided or performed.  If the Parties cannot agree, either Party may pursue dispute resolution under the applicable provisions of this Agreement.


	
	4.14
4.14   The Parties acknowledge and agree that they do not intend SBC-13STATE to provide Lawful UNEs or resold services (“products and services”) at no charge.  Accordingly, if this Agreement is executed and/or approved by the Commission and the Parties later discover that a product or service (other than a Party’s internal administrative or related function) is included in this Agreement without an associated rate or charge, the Parties agree that they will agree upon a rate or charge to include in this Agreement before the product or service is provided or performed.  If the Parties cannot agree, either Party may pursue dispute resolution under the applicable provisions of this Agreement.


	Yes.  SBC Missouri’s OSS offerings are not randomly implemented, but require the input of all of the CLECs that SBC Missouri supports. Most OSS processes are developed as a result of the CLEC Change Management Process (CMP) that Charter is welcomed and encouraged to take part in.  To allow Charter to require the design and implementation of its own OSS would advantage Charter at the expense of other CLECs and impose unrecoverable costs and duties upon SBC Missouri that would impair proper functioning of the OSS.  

	SBC Issue
Should successor language be added to Section 5.6, even though it is stated in Section 5.7.
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	GT&C 5.6
	5.6
If either Party serves notice of expiration pursuant to Section 5.2 or Section 5.4, CLEC shall have ten (10) calendar days to provide SBC-13STATE written confirmation if CLEC wishes to pursue a successor agreement with SBC-13STATE or terminate its agreement.  CLEC shall identify the action to be taken on each applicable (13) state(s).  If CLEC wishes to pursue a successor agreement with SBC-13STATE, CLEC shall attach to its written confirmation or notice of expiration/termination, as applicable, a written request to commence negotiations with SBC-13STATE under Sections 251/252 of the Act and identify each of the state(s) the successor agreement will cover.  Upon receipt of CLEC’s Section 252(a)(1) request, the Parties shall commence good faith negotiations on a successor agreement, and this Agreement shall remain in force until replaced by such successor agreement.

	The agreement should include specific language which establishes that the agreement will continue to be operative and remain in force until replaced by a successor agreement.  SBC claims that this same language is included in its proposed language.  This is misleading.  SBC’s proposed language places an outside limit on the term of 10 months following the nominal termination date of the contract.  Any number of factors may cause that 10 month “term” to be unreasonably short.  Charter’s language, therefore, is superior.  It will guarantee continued interconnection and service to both parties’ customers while a successor agreement is negotiated or arbitrated, however long that process might take.


	5.6
If either Party serves notice of expiration pursuant to Section 5.2 or Section 5.4, CLEC shall have ten (10) calendar days to provide SBC-13STATE written confirmation if CLEC wishes to pursue a successor agreement with SBC-13STATE or terminate its agreement.  CLEC shall identify the action to If either Party serves notice of expiration pursuant to Section 5.2 or Section 5.4, CLEC shall have ten (10) calendar days to provide SBC-13STATE written confirmation if CLEC wishes to pursue a successor agreement with SBC-13STATE or terminate its agreement.  CLEC shall identify the action to be taken on each applicable (13) state(s).  If CLEC wishes to pursue a successor agreement with SBC-13STATE, CLEC shall attach to its written confirmation or notice of expiration/termination, as applicable, a written request to commence negotiations with SBC-13STATE under Sections 251/252 of the Act and identify each of the state(s) the successor agreement will cover.  Upon receipt of CLEC’s Section 252(a)(1) request, the Parties shall commence good faith negotiations on a successor agreement.
	The additional language provided by Charter is unnecessary because it is redundant.   Section 5.7 contains almost identical language.  Pertinent language shaded below:

5.7  If written notice is not issued pursuant to Section 5.2, the rates, terms and conditions of this Agreement shall continue in full force and effect until the earlier of (i) the effective date of its successor agreement, whether such successor agreement is established via negotiation, arbitration or pursuant to Section 252(i) of the Act; or (ii) the date that is ten (10) months after the date on which SBC-13STATE received CLEC’s Section 252(a)(1) request. 



	SBC Issue:

Should CLEC be required to give SBC an Assurance of Payment?
	30
	GT&C
	7.1 If CLEC fails to pay undisputed amounts billed by SBC-13STATE when due for two consecutive months, then  SBC-13STATE may request ,  assurance of payment of amounts due (or to become due) to SBC-13STATE.  Such assurance shall consist of a deposit with SBC-13STATE of an amount equal to two times CLEC’s average billings from SBC-13STATE hereunder over the immediately preceding six (6) months.

7.2 If SBC-13STATE has a deposit in its possession under Section 7.1 hereof, SBC-13STATE shall return such deposit, with interest, to CLEC following three (3) consecutive months in which CLEC has timely paid all undisputed billings hereunder from SBC-13STATE.

	No.  SBC’s entire “assurance of payment” provision is basically abusive.  Charter and SBC will both be purchasing call termination services from each other.  Local traffic will be exchanged on a bill and keep basis.  Toll traffic will result in the payment of access charges as between the carriers.  If for some unforeseen reason Charter fails to pay its bills, then it would be reasonable to require a cash deposit equal to two months’ average charges.  The remainder of this provision is simply unnecessary.


	7.1 Upon request by SBC-13STATE , CLEC will provide SBC-13STATE with adequate assurance of payment of amounts due (or to become due) to SBC-13STATE.  
7.2
Assurance of payment may be requested by SBC-12STATE if:

7.2.1
at the Effective Date CLEC had not already established satisfactory credit by having made at least twelve (12) consecutive months of timely payments to SBC-13STATE for charges incurred as a CLEC; or 

7.2.2
in SBC-12STATE’s reasonable judgment, at the Effective Date or at any time thereafter, there has been an impairment of the established credit, financial health, or credit worthiness of CLEC.  Such impairment will be determined from information available from financial sources, including but not limited to Moody's, Standard and Poor's, and the Wall Street Journal.  Financial information about CLEC that may be considered includes, but is not limited to, investor warning briefs, rating downgrades, and articles discussing pending credit problems; or

7.2.3
CLEC fails to timely pay a bill rendered to CLEC by SBC-12STATE (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which CLEC has complied with all requirements set forth in Section 9.3); or

7.2.4
CLEC admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding.

7.3
Unless otherwise agreed by the Parties, the assurance of payment will, at SBC-12STATE’s option, consist of

7.3.1
a cash security deposit in U.S. dollars held by SBC-12STATE (“Cash Deposit”) or

7.3.2
an unconditional, irrevocable standby bank letter of credit from a financial institution acceptable to SBC-12STATE naming the SBC-owned ILEC(s) designated by SBC-12STATE as the beneficiary(ies) thereof and otherwise in form and substance satisfactory to SBC-12STATE (“Letter of Credit”).  

7.3.3
The Cash Deposit or Letter of Credit must be in an amount equal to three (3) months anticipated charges (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), as reasonably determined by SBC-12STATE, for the Interconnection, Resale Services, Lawful Unbundled Network Elements, Collocation or any other functions, facilities, products or services to be furnished by SBC-12STATE under this Agreement.

7.3.3.1 
Notwithstanding anything else set forth in this Agreement, SBC SOUTHWEST REGION 5-STATE will not request assurance of payment of charges reasonably anticipated by SBC SOUTHWEST REGION 5-STATE to be incurred in Arkansas in an amount that would exceed one (1) month’s projected bill for CLEC’s initial market entry; provided, however, that after three (3) months of operation, SBC SOUTHWEST REGION 5-STATE may request assurance of payment of charges reasonably anticipated by SBC SOUTHWEST REGION 5-STATE to be incurred in Arkansas in an amount not to exceed two times projected average monthly billing to CLEC.

7.3.3.2 
Notwithstanding anything else set forth in this Agreement, SBC SOUTHWEST REGION 5-STATE will not request assurance of payment of charges reasonably anticipated by SBC SOUTHWEST REGION 5-STATE to be incurred in Oklahoma in an amount that would exceed two times projected average monthly billing to CLEC.

7.4
To the extent that SBC-12STATE elects to require a Cash Deposit, the Parties intend that the provision of such Cash Deposit shall constitute the grant of a security interest in the Cash Deposit pursuant to Article 9 of the Uniform Commercial Code in effect in any relevant jurisdiction.

7.5
A Cash Deposit will accrue interest, however, SBC-12STATE will not pay interest on a Letter of Credit.     

7.6
SBC-12STATE may, but is not obligated to, draw on the Letter of Credit or the Cash Deposit, as applicable, upon the occurrence of any one of the following events: 

CLEC owes SBC-12STATE undisputed charges under this Agreement that are more than thirty (30) calendar days past due; or

CLEC admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding; or

The expiration or termination of this Agreement. 

7.7
If SBC-12STATE draws on the Letter of Credit or Cash Deposit, upon request by SBC-12STATE, CLEC will provide a replacement or supplemental letter of credit or cash deposit conforming to the requirements of Section 7.3.

7.8
Notwithstanding anything else set forth in this Agreement, if SBC-12STATE makes a request for assurance of payment in accordance with the terms of this Section, then SBC-12STATE shall have no obligation thereafter to perform under this Agreement until such time as CLEC has furnished SBC-12STATE with the assurance of payment requested; provided, however, that SBC-12STATE will permit CLEC a minimum of ten (10) Business Days to respond to a request for assurance of payment before invoking this Section.

7.8.1  
If CLEC fails to furnish the requested adequate assurance of payment on or before the date set forth in the request, SBC-12STATE may also invoke the provisions set forth in Section 9.5 through Section 9.7.

7.9
The fact that a Cash Deposit or Letter of Credit is requested by SBC-12STATE shall in no way relieve CLEC from timely compliance with all payment obligations under this Agreement (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), nor does it constitute a waiver or modification of the terms of this Agreement pertaining to disconnection or re-entry for non-payment of any amounts required to be paid hereunder.


	Yes.  SBC believes that a deposit requirement is a standard business operating practice for companies when extending credit and thus should be determined by reasonable measures developed by SBC to reduce its risk of loss from nonpayment of undisputed bills.
SBC is proposing deposit language that allows SBC to assess a reasonable deposit in the event that a CLEC customer is or becomes credit impaired.  Therefore, SBC proposes that the deposit be in an amount equal to three (3) months anticipated charges.  

SBC’s proposed language is objective and reasonable for both Parties.  It balances the need of SBC to protect itself and also protect those good paying CLECs from the requirement to pay a deposit.
In an effort to give Charter an additional choice, SBC has included additional language in Section 7.6.

	SBC Issue:
Should the terms of payment be reciprocal? 
RESOLVED – The Parties have agreed to negotiated language, therefore, this issue is resolved.
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RESOLVED
	GT&C 8.3
	
	
	8.3  The Parties shall make all payments to one another via electronic funds credit transfers through the Automated Clearing House Association (ACH) network to the financial institution designated by each Party.  Remittance information will be communicated together with the funds transfer via the ACH network. The parties must use the CCD+ or the CTX transaction set.  The parties will abide by the National Automated Clearing House Association (NACHA) Rules and Regulations.  Subject to Sections 8.4-8.8, each ACH credit transfer must be received by the Billing Party no later than the Bill Due Date of each bill or Late Payment Charges will apply.  Neither party will be liable for any delays in receipt of funds or errors in entries caused by the other Party or Third Parties, including the Paying Party’s financial institution.  Each Party is responsible for its own banking fees.


	

	Is it appropriate to require Party’s to escrow disputed amounts?
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	8.4 If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”) must, prior to the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice a commercially reasonable explanation of the basis for the dispute, including, to the extent commercially reasonable in the circumstances, details and reasons for disputing each item listed in Section 10.4.1. Upon written request from the Billing Party, the Non-Paying Party shall provide additional detail and explanation of the basis of a dispute within a commercially reasonable time.  The Disputing Party should utilize any existing and preferred form provided by the Billing Party to communicate disputes to the Billing Party.   On or before the Bill Due Date, the Non-Paying Party must pay all undisputed amounts to the Billing Party, 
8.5
Disputed Amounts will be subject to Late Payment Charges as set forth in Section 8.1.5.


 
	No.  Both Parties are sophisticated commercial enterprises with sufficient funds to satisfy outstanding debts which may arise out of a billing dispute.  While escrow requirements are not uncommon in interconnection agreements, Charter submits that in practical terms, between these parties, they can be burdensome and costly.  There are adequate procedures in the agreement to promptly resolve disputes, making escrow even less necessary.  Charter’s language requires what is actually pertinent to resolving such disputes, which is a reasonably detailed explanation of the basis of the dispute.  SBC has no cogent objection to this language but does not appear to accept it.


	8.4  If any portion of an amount due to a Party (the “Billing Party”) under this Agreement is subject to a bona fide dispute between the Parties, the Party billed (the “Non-Paying Party”) must, prior to the Bill Due Date, give written notice to the Billing Party of the amounts it disputes (“Disputed Amounts”) and include in such written notice the specific details and reasons for disputing each item listed in Section 10.4.1. The Disputing Party should utilize any existing and preferred form provided by the Billing Party to communicate disputes to the Billing Party.   On or before the Bill Due Date, the Non-Paying Party must pay (i) all undisputed amounts to the Billing Party, and (ii) all Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into an interest bearing escrow account with a Third Party escrow agent mutually agreed upon by the Parties.  

8.5
Disputed Amounts in escrow will be subject to Late Payment Charges as set forth in Section 8.1.5.

8.6
Requirements to Establish Escrow Accounts.

8.6.1
To be acceptable, the Third Party escrow agent must meet all of the following criteria:

8.6.1.1
The financial institution proposed as the Third Party escrow agent must be located within the continental United States;

8.6.1.2
The financial institution proposed as the Third Party escrow agent may not be an Affiliate of either Party; and

8.6.1.3
The financial institution proposed as the Third Party escrow agent must be authorized to handle ACH (credit transactions) (electronic funds) transfers.

8.6.2
In addition to the foregoing requirements for the Third Party escrow agent, the disputing Party and the financial institution proposed as the Third Party escrow agent must agree in writing furnished to the Billing Party that the escrow account will meet all of the following criteria:

8.6.2.1
The escrow account must be an interest bearing account;

8.6.2.2
all charges associated with opening and maintaining the escrow account will be borne by the disputing Party;

8.6.2.3
that none of the funds deposited into the escrow account or the interest earned thereon may be used to pay the financial institution’s charges for serving as the Third Party escrow agent;

8.6.2.4
all interest earned on deposits to the escrow account will be disbursed to the Parties in the same proportion as the principal; and

8.6.2.5
disbursements from the escrow account will be limited to those:

8.6.2.5.1
authorized in writing by both the disputing Party and the Billing Party (that is, signature(s) from representative(s) of the disputing Party only are not sufficient to properly authorize any disbursement); or 

8.6.2.5.2
made in accordance with the final, non-appealable order of the arbitrator appointed pursuant to the provisions of Section 10.7; or 

8.6.2.5.3
made in accordance with the final, non-appealable order of the court that had jurisdiction to enter the arbitrator’s award pursuant to Section 10.7. 

8.6.3 Disputed Amounts in escrow will be subject to Late Payment Charges as set forth in Section 8.1.5.
8.6.5
The Billed Party shall not be required to place Disputed Amounts in escrow, as required by Section 8.5, above, if the Billed Party does not have a proven history of late payments and has established a minimum of twelve consecutive (12) months good credit history with the Billing Party (prior to the date it notifies the Billing Party of its billing dispute); and either 


(i) the Billed Party has not filed more than three previous billing disputes within the twelve (12) months immediately preceding the date it notifies the Billing Party of its current billing dispute, which previous disputes were resolved in Billing Party’s favor; or,

 
(ii) if the bill containing the disputed charges is not the first bill for a particular service to the Billed Party, the Billed Party’s dispute does not involve 50% or more of the total amount of the previous bill out of the same billing system.


	The escrow of disputed amounts pending resolution of the dispute is a commercially reasonable practice and one that has been incorporated into several agreements approved by the commission.  It serves as a deterrent to the raising of frivolous billing disputes as well.  



	SBC Issue 
Should CLEC expect to receive monetary credits for resolved disputes (in their favor) if CLEC has outstanding and or other past due balances due to SBC?
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	8.7
    If the Non-Paying Party disputes any charges and any portion of the dispute is resolved in favor of such Non-Paying Party, the Parties will cooperate to ensure that all of the following actions are completed:

8.7.1    the Billing Party will, at the option of the Non-Paying Party (a) credit the invoice of the Non-Paying Party for that portion of the Disputed Amounts resolved in favor of the Non-Paying Party, together with any Late Payment Charges assessed with respect thereto no later than the second Bill Due Date after resolution of the dispute, or (b) make a payment in immediately available funds of the applicable amounts no later than fourteen (14) calendar days following the resolution of the dispute. 

8.8
  If the Non-Paying Party disputes any charges and the entire dispute is resolved in favor of the Billing Party, the Parties will cooperate to ensure that the actions required by Section 8.7.1.are completed within the times specified therein.

8.9
If either Party requests one or more additional copies of a bill, the requesting Party will pay the Billing Party a reasonable fee for each additional copy, unless such copy was requested due to failure in delivery of the original bill or a commercially reasonable request for correction(s) to the original bill
	If the Parties have a billing dispute and the dispute is resolved in favor of the non-paying Party such that there were some overpayments made to the billing party, the non-paying Party should have the option of receiving refunds either as a credit to future payments or as direct reimbursement for the overpayments.  Over time there may be a number of disputes pending at the same time.  There is no reason to give either party an implicit or explicit right to offset amounts owed by a party in accordance with the resolution of one dispute against amounts that party claims it is owed in the context of other, pending disputes.


	8.7
    If the Non-Paying Party disputes any charges and any portion of the dispute is resolved in favor of such Non-Paying Party, the Parties will cooperate to ensure that all of the following actions are completed:

8.7.1
the Billing Party will credit the invoice of the Non-Paying Party for that portion of the Disputed Amounts resolved in favor of the Non-Paying Party, together with any Late Payment Charges assessed with respect thereto no later than the second Bill Due Date after resolution of the dispute 

8.7.1.1
within ten (10) Business Days after resolution of the dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Non-Paying Party will be released to the Non-Paying Party, together with any interest accrued thereon;

8.7.1.2
within ten (10) Business Days after resolution of the dispute, the portion of the escrowed Disputed Amounts resolved in favor of the Billing Party will be released to the Billing Party, together with any interest accrued thereon; and

8.7.1.3
no later than the third Bill Due Date after the resolution of the dispute, the Non-Paying Party will pay the Billing Party the difference between the amount of accrued interest the Billing Party received from the escrow disbursement and the amount of Late Payment Charges the Billing Party is entitled to receive pursuant to Section 8.1.5.
8.8
If the Non-Paying Party disputes any charges and the entire dispute is resolved in favor of the Billing Party, the Parties will cooperate to ensure that all of the actions required by Section 8.7.1.1 and Section 8.7.1.3are completed within the times specified therein.

8.9
If either Party requests one or more additional copies of a bill, the requesting Party will pay the Billing Party a reasonable fee for each additional copy, unless such copy was requested due to failure in delivery of the original bill or a correction(s) to the original bill
	No.  SBC’s preference is to issue credits either toward the specific account that had the dispute or toward another account that has an outstanding balance. In those situations, the CLEC can advise SBC of which account to apply a credit to. If CLEC has other unpaid (past due) charges it would be appropriate to use the credit toward the unpaid charges “right of set off” process. SBC believes is it not good business practice to refund cash to a CLEC on one account and they’re delinquent on other accounts they have with SBC.

	SBC Issue:
Which language should be included in the ICA?
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	9.3.1
notify the Billing Party in writing which portion(s) of the Unpaid Charges it disputes, including the total amount disputed (“Disputed Amounts”) and a commercially reasonable explanation of the nature of the dispute, including, to the extent commercially reasonable in the circumstances, the specific details listed in Section 10.4.1 of this Agreement,  and

9.3.2
pay all undisputed Unpaid Charges to the Billing Party; and 
9.5.1
If the Non-Paying Party fails to (a) pay any undisputed Unpaid Charges in response to the Billing Party’s Section 9.2 notice, (b), (bc) timely furnish any assurance of payment requested in accordance with Section 7 or (c) make a payment in accordance with the terms of any mutually agreed payment arrangement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law, provide written demand to the Non-Paying Party for payment of any of the obligations set forth in (a) through (c) of this Section within ten (10) Business Days.  On the day that the Billing Party provides such written demand
	Charter’s proposed language provides sufficient procedures for either Party to dispute the other Party’s bills, including a requirement that the disputing Party provide an explanation of the basis for its dispute.  SBC’s proposed language, on the other hand, is excessively burdensome and unnecessarily requires the disputing Party to pay all disputed amounts into an escrow account.


	9.3.1
      notify the Billing Party in writing which portion(s) of the Unpaid Charges it disputes, including the total amount disputed (“Disputed Amounts”) and the specific details listed in Section 10.4.1 of this Agreement, together with the reasons for its dispute; and

9.3.2
        pay all undisputed Unpaid Charges to the Billing Party; and 

9.3.3       pay all Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into an interest bearing escrow account that complies with the requirements set forth in Section 8.4; and

9.3.4
furnish written evidence to the Billing Party that the Non-Paying Party has established an interest bearing escrow account that complies with all of the terms set forth in Section 8.4 and deposited a sum equal to the Disputed Amounts [other than disputed charges arising from Appendix Reciprocal Compensation] into that account.  Until evidence that the full amount of the Disputed Charges [other than disputed charges arising from Appendix Reciprocal Compensation] has been deposited into an escrow account that complies with Section 8.4 is furnished to the Billing Party, such Unpaid Charges will not be deemed to be “disputed” under Section 10.  

9.5.1
If the Non-Paying Party fails to (a) pay any undisputed Unpaid Charges in response to the Billing Party’s Section 9.2 notice, (b) deposit the disputed portion of any Unpaid Charges into an interest bearing escrow account that complies with all of the terms set forth in Section 8.4 within the time specified in Section 9.3, (bc) timely furnish any assurance of payment requested in accordance with Section 7 or (d) make a payment in accordance with the terms of any mutually agreed payment arrangement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law, provide written demand to the Non-Paying Party for payment of any of the obligations set forth in (a) through (d) of this Section within ten (10) Business Days.  On the day that the Billing Party provides such written demand
9.6.1.2.3
Additional charges may become applicable under the terms of this Agreement following discontinuance of service.

	SBC’s   Dispute Resolution language provides procedures that gives the Parties an opportunity to work out differences with a maximum of flexibility without having to resort to litigation or agency proceedings.

SBC’s language also proposes the use of a standard form on which to include specific details needed to resolve a billing dispute.  SBC believes that it should be able to require the use of a standard form. Use of a standard form (supplemented with additional information that the CLEC sees as necessary to communicate its dispute) insures that the information needed to resolve the dispute quickly and efficiently is provided.  Further, SBC proposes the use of such form by all CLECs in order to ensure that information provided is consistent. 



	SBC Issue:

Should the Party’s agreement require the Parties to exhaust the dispute resolution process before initiating litigation even in circumstances where one of the Parties is seeking equitable relief?

RESOLVED –

The Parties have reached agreement on negotiated language as stated, therefore, this issue is resolved.
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	10.2.1
The Parties desire to resolve disputes arising out of this Agreement without litigation.  Accordingly, the Parties agree to use the following Dispute Resolution procedures with respect to any controversy or claim arising out of or relating to this Agreement or its breach.
RESOLVED – The Parties agree to the negotiated language below:

10.2.2 Request for Expedited Resolution

When a dispute affects the ability of a party to provide uninterrupted service or hinders the provisioning of any service, functionality or network element, the party may file a complaint to initiate an expedited informal dispute resolution proceeding. This process applies to the following types of issues: establishment of service, service interruption, service outage or disconnection. This process is not intended to address complex business problems that do not preclude a CLEC from providing service, such as billing accuracy. 
This process is in addition to any other dispute resolution process or procedure that exists under the rules and regulations of the Commission, or competent forum, i.e. injunctive relief.  The parties agree to recommend that the Commission appoint Commission Staff to the case to proceed on an expedited basis.

Any complaint filed pursuant to this procedure must include the following information:

a) the specific circumstances that make the dispute eligible for the expedited dispute resolution process;

b) a description of the particular service-affecting issue giving rise to the complaint;

c) a description of the parties’ efforts to resolve the disputed issue;

d) A list of cross-references to the area or areas of the ICA applicable to the issue in dispute as applicable; and

e) Any proposed resolution of the dispute.

The respondent shall file a response to the complaint within five business days after the filing of the complaint. The respondent shall serve a copy of the response on the complainant by hand-delivery or facsimile on the same day as it is filed with the Commission.

The parties agree to meet with the appointed Commission Staff within 10 business days, but no sooner than 5 business days, of the date the response is filed. The parties agree that Commission Staff has authority to oversee the discussion between the parties and may act in the capacity of the mediator.

If a party believes that a more formal proceeding is necessary, the party may file a Complaint to proceed according to the rules and regulations governing administrative procedure by the Commission and the parties agree to jointly recommend expedited handling of the complaint.

	

	SBC Issue:

Should SBC’s language for Dispute Resolution that has been established for all CLECs be included in the Agreement?
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	10.3.1   Dispute Resolution shall commence upon one Party’s receipt of written notice of a controversy or claim arising out of or relating to this Agreement or its breach.  No Party may pursue any claim unless such written notice has first been given to the other Party.   A dispute shall be deemed “resolved” when both Parties have executed a written document detailing the resolution.  Neither Party has the authority under this Agreement to declare a dispute to be resolved without the concurrence of the other Party.  In the absence of such concurrence, the dispute remains unresolved.  There are three (3) separate Dispute Resolution methods: 

10.3.1.1
Service Center (SBC MIDWEST REGION 5-STATE), LSC (SBC-7STATE) or LEC-C (SBC CONNECTICUT); 

10.3.1.2
Informal Dispute Resolution; and 

10.3.1.3          Formal Dispute Resolution, each of which is described below. 

10.4
LSC/ Service Center/LEC-C Dispute Resolution - the following Dispute Resolution procedures will apply with respect to any billing dispute arising out of or relating to the Agreement.  Written notice sent to SBC-13STATE for such Disputed Amounts must be made on the “13STATE Billing Claims Dispute Form”. 

10.4.1
If the written notice given pursuant to Section 10.3 discloses that a CLEC dispute relates to billing for Resale Service and/or Lawful Unbundled Network Elements, then the procedures set forth in this Section 10.4 shall be used and the dispute shall first be referred to the appropriate service center [SBC MIDWEST REGION 5-STATE Service Center; SBC-7STATE Local Service Center (LSC); SBC CONNECTICUT Local Exchange Carrier Center (LEC-C)] for resolution. In order to resolve a billing dispute, CLEC shall, to the extent commercially reasonable in the circumstances, furnish SBC-13STATE written notice of  (i) the date of the bill in question, (ii) CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC disputes the billed amount.  

10.4.2
The Parties shall attempt to resolve Disputed Amounts appearing on SBC-13STATE’s current billing statements through good faith discussions, commercially reasonable exchange of information, and negotiations, thirty (30) to sixty (60) calendar days from the Bill Due Date.
10.4.3
The Parties shall attempt to resolve Disputed Amounts appearing on statements prior to the current billing statement through good faith discussions, commercially reasonable exchange of information, and negotiations, within thirty (30) to ninety (90) calendar days, but resolution may take longer depending on the complexity of the dispute.
10.4.4
Any notice of Disputed Amounts given by SBC-13STATE to CLEC pursuant to Section 10.3 shall, to the extent commercially reasonable in the circumstances, furnish CLEC written notice of: (i) the date of the bill in question, (ii) the account number or other identification of the bill in question, (iii) any telephone number, circuit ID number or trunk number in question, (iv) any USOC (or other descriptive information) questioned, (v) the amount billed, (vi) the amount in question, and (vii) the reason that SBC-13STATE disputes the billed amount.  The Parties shall attempt to resolve Disputed Amounts appearing on current billing statement(s) through good faith discussions, commercially reasonable exchange of information, and negotiations, thirty (30) to sixty (60) calendar days from the Bill Due Date (provided SBC-13STATE, furnishes all requisite information by the Bill Due Date) and Disputed Amounts appearing on statements prior to the current billing statement within thirty (30) to ninety (90) calendar days, but resolution may take longer depending on the complexity of the dispute
10.4.5
Following the applicable period for discussion, information exchange, and negotiation, either Party may notify the other Party in writing that it wishes to invoke the Informal Resolution of Disputes afforded pursuant to Section 10.5 of this Agreement
	No.  It is irrelevant whether SBC’s proposed language has, or has not, been somehow “established for all CLECs.”  The problem with SBC’s proposed language is that SBC arrogates to itself the unilateral right to deem a dispute to be “resolved” or not.  That is inappropriate.  The language should require that a dispute cannot be deemed “resolved” (in the absence of an adjudication by an appropriate body such as the Commission or a court) until both parties have agreed that it is resolved.  This ensures that neither Party can unilaterally deem that a dispute is resolved in the event that disputed issues remain.


	10.3.1   Dispute Resolution shall commence upon one Party’s receipt of written notice of a controversy or claim arising out of or relating to this Agreement or its breach.  No Party may pursue any claim unless such written notice has first been given to the other Party.There are three (3) separate Dispute Resolution methods: 

10.3.1.1
Service Center (SBC MIDWEST REGION 5-STATE), LSC (SBC-7STATE) or LEC-C (SBC CONNECTICUT); 

10.3.1.2
Informal Dispute Resolution; and 

10.3.1.3
Formal Dispute Resolution, each of which is described below. 

10.4
LSC/ Service Center/LEC-C Dispute Resolution - the following Dispute Resolution procedures will apply with respect to any billing dispute arising out of or relating to the Agreement.  Written notice sent to SBC-13STATE for such Disputed Amounts must be made on the “13STATE Billing Claims Dispute Form”. 

10.4.1
If the written notice given pursuant to Section 10.3 discloses that a CLEC dispute relates to billing, then the procedures set forth in this Section 10.4 shall be used and the dispute shall first be referred to the appropriate service center [SBC MIDWEST REGION 5-STATE Service Center; SBC-7STATE Local Service Center (LSC); SBC CONNECTICUT Local Exchange Carrier Center (LEC-C)] for resolution. In order to resolve a billing dispute, CLEC shall furnish SBC-13STATE written notice of  (i) the date of the bill in question, (ii) CBA/ESBA/ASBS or BAN number of the bill in question, (iii) telephone number, circuit ID number or trunk number in question, (iv) any USOC information relating to the item questioned, (v) amount billed and (vi) amount in question and (vii) the reason that CLEC disputes the billed amount.  To be deemed a “dispute” under this Section 10.4, CLEC must provide evidence that it has either paid the disputed amount or established an interest bearing escrow account that complies with the requirements set forth in Section 8.4 of this Agreement and deposited all Unpaid Charges relating to Resale Services and Lawful Unbundled Network Elements into that escrow account. Failure to provide the information and evidence required by this Section 10.4.1 not later than twenty-nine (29) calendar days following the Bill Due Date shall constitute CLEC’s irrevocable and full waiver of its right to dispute the subject charges.
10.4.2
The Parties shall attempt to resolve Disputed Amounts appearing on SBC-13STATE’s current billing statements thirty (30) to sixty (60) calendar days from the Bill Due Date(provided the CLEC furnishes all requisite information and evidence under Section 10.4.1 by the Bill Due Date).  If not resolved within thirty (30) calendar days, upon request, SBC-13STATE will notify CLEC of the status of the dispute and the expected resolution date.
10.4.3
The Parties shall attempt to resolve Disputed Amounts appearing on statements prior to the current billing statement within thirty (30) to ninety (90) calendar days, but resolution may take longer depending on the complexity of the dispute.  If not resolved within thirty (30) calendar days from the date notice of the Disputed Amounts was received (provided that CLEC furnishes all requisite information and evidence under Section 10.4.1), SBC-13STATE will notify CLEC of the status of the dispute and the expected resolution date.
10.4.4
Any notice of Disputed Amounts given by SBC-13STATE to CLEC pursuant to Section 10.3 shallfurnish CLEC written notice of: (i) the date of the bill in question, (ii) the account number or other identification of the bill in question, (iii) any telephone number, circuit ID number or trunk number in question, (iv) any USOC (or other descriptive information) questioned, (v) the amount billed, (vi) the amount in question, and (vii) the reason that SBC-13STATE disputes the billed amount.  The Parties shall attempt to resolve Disputed Amounts appearing on current billing statement(s) thirty (30) to sixty (60) calendar days from the Bill Due Date (provided SBC-13STATE, furnishes all requisite information by the Bill Due Date) and Disputed Amounts appearing on statements prior to the current billing statement within thirty (30) to ninety (90) calendar days, but resolution may take longer depending on the complexity of the dispute.  If not resolved within thirty (30) calendar days, CLEC will notify SBC-13STATE of the status of the dispute and the expected resolution date.

10.4.5
If the Non-Paying Party is not satisfied by the resolution of the billing dispute under this Section 10.4, the Non-Paying Party may notify the Billing Party in writing that it wishes to invoke the Informal Resolution of Disputes afforded pursuant to Section 10.5 of this Agreement.

	SBC MISSOURI’s  Dispute Resolution language provides procedures that gives the Parties an opportunity to work out differences with a maximum of flexibility without having to resort to litigation or agency proceedings.

The protections sought by SBC are necessary in the current financial climate. SBC must be allowed to protect itself. 

If CLEC refuses to pay an undisputed amount, SBC should have the right to disconnect service.   



	SBC Issue:  
(a)  Which location should be used for arbitrations?

(b) Should Consequential Damages be included for which the arbitrator has no authority to award punitive damages.
RESOLVED – The Parties have agreed to the negotiated language, therefore, this issue is resolved.

	37
RESOLVED
	GT&C 10.7
	RESOLVED
10.7
Arbitration 
10.7.1
Disputes subject to mandatory or elective arbitration under the provisions of this Agreement will be submitted to a single arbitrator pursuant to the Commercial Arbitration Rules of the American Arbitration Association or pursuant to such other provider of arbitration services or rules as the Parties may agree.  The arbitrator shall be knowledgeable of telecommunications issues.  The arbitration hearing will be requested to commence within sixty (60) calendar days of the demand for arbitration.  The arbitrator will control the scheduling so as to process the matter expeditiously.  The Parties may submit written briefs upon a schedule determined by the arbitrator.  The Parties will request that the arbitrator rule on the dispute by issuing a written opinion within thirty (30) calendar days after the close of hearings.  The Federal Arbitration Act, 9 U.S.C. Secs. 1-16, not state law, shall govern the arbitrability of all disputes.  Notwithstanding any rule of the AAA Commercial Arbitration Rules to the contrary, the Parties agree that the arbitrator will have no authority to award punitive damages, exemplary damages,  Consequential Damages, multiple damages, or any other damages not measured by the prevailing Party's actual damages, and may not, in any event, make any ruling, finding or award that does not conform to the terms and conditions of this Agreement. The times specified in this Section may be extended or shortened upon mutual agreement of the Parties or by the arbitrator upon a showing of good cause. Each Party will bear its own costs of these procedures, including attorneys' fees. The Parties will equally split the fees of the arbitration and the arbitrator.  The arbitrator's award shall be final and binding and may be entered in any court having jurisdiction thereof.  Judgment upon the award rendered by the arbitrator may be entered in any court having jurisdiction.


	
	
	

	SBC Issue:  
(a)  Which Party’s audit requirements should be included in the Agreement?
(b) Which Party’s aggregate value should be included in the agreement.
(c) should either Party’s employees be able to perform the audit?
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	11.1 Subject to the restrictions set forth in Section 20 and except as may be otherwise expressly provided in this Agreement, a Party (the “Auditing Party”) may audit the other Party’s (the “Audited Party”) books, records, data and other documents, as provided herein, once annually, with the audit period commencing not earlier than the date on which services were first supplied under this Agreement ("service start date") for the purpose of evaluating (i) the accuracy of Audited Party’s billing and invoicing of the services provided hereunder and (ii) verification of compliance with any provision of this Agreement that affects the accuracy of Auditing Party's billing and invoicing of the services provided to Audited Party hereunder.  Notwithstanding the foregoing, an Auditing Party may audit the Audited Party’s books, records and documents more than once annually if the previous audit found (i) previously uncorrected net variances or errors in invoices in Audited Party’s favor with an aggregate value of at least ten percent (10 %) of the amounts payable by Auditing Party for audited services provided during the period covered by the audit or (ii) non-compliance by Audited Party with any provision of this Agreement affecting Auditing Party's billing and invoicing of the services provided to Audited Party with an aggregate value of at least ten  percent (10 %) of the amounts payable by Audited Party for audited services provided during the period covered by the audit. 

11.1.2
Such audit shall be conducted by an independent auditor acceptable to both Parties.  The ; Parties shall select an auditor by the thirtieth day following Audited Party’s receipt of a written audit notice.  Auditing Party shall cause the independent auditor to execute a nondisclosure agreement in a form agreed upon by the Parties.  

11.1.5
If any audit confirms any undercharge or overcharge, then Audited Party shall (i) promptly correct any billing error, including making refund of any overpayment by Auditing Party in the form of a credit on the invoice for the first full billing cycle after the Parties have agreed upon the accuracy of the audit results and (ii) for any undercharge caused by the actions of the Audited Party, immediately compensate Auditing Party for such undercharge, and (iii) in each case, calculate and pay interest as provided in Section 8.1 (depending on the SBC-owned ILEC(s) involved), for the number of calendar days from the date on which such undercharge or overcharge originated until the date on which such credit is issued or payment is made and available. 
11.1.6
Except as may be otherwise provided in this Agreement, audits shall be performed at Auditing Party’s expense, subject to reimbursement by Audited Party of one-quarter (1/4) of any independent auditor's fees and expenses in the event that an audit finds, and the Parties subsequently verify, a net adjustment in the charges paid or payable by Auditing Party hereunder by an amount that is, on an annualized basis, greater than five percent (10 %) of the aggregate charges for the audited services during the period covered by the audit.


	(a)  Charter agrees that the agreement should include language to ensure that either party may audit each other’s bills, and, in particular, the records upon which such bills are based.  The current audit language (which the Parties largely agree upon) allows either party to ensure that Charter is properly recording calls, properly routing calls, etc…
(b)  Charter agrees that if an audit reveals an error, the parties should be allowed to conduct a subsequent audit to insure compliance with the agreement.  However, one subsequent audit is sufficient.  Charter’s language provides for an initial audit once a year with a follow-up audit if there is an error with an aggregate value of at least ten percent (10%) of the amounts payable by the auditing party for the audit time frame.  This percentage ensures that subsequent audits are not caused simply due to accounting or billing errors.  Thus, Charter’s language (like SBC’s) contemplates the possibility that up to two audits a year can occur, but includes a more reasonable trigger for such events.   
(c)  No.  If an audit occurs it should be conducted by an independent third-party auditor rather than either Party’s employees.  Using either Party’s employees for an audit is inappropriate because such employees will not be objective.  To the contrary, they will be expected to find “problems” that might not actually exist and to interpret ambiguous or unclear information in favor of their employer.  Moreover, using employees of the auditing party will be unduly intrusive.  These employees would almost certainly have access to competitive or confidential information of the audited party.  No degree of contractual restriction on the use of such information can prevent the other party’s employees from actually knowing it.  There is no reason to permit that situation to come to pass unless absolutely necessary.
	11.1 Subject to the restrictions set forth in Section 20 and except as may be otherwise expressly provided in this Agreement, a Party (the “Auditing Party”) may audit the other Party’s (the “Audited Party”) books, records, data and other documents, as provided herein, once annually, with the audit period commencing not earlier than the date on which services were first supplied under this Agreement ("service start date") for the purpose of evaluating (i) the accuracy of Audited Party’s billing and invoicing of the services provided hereunder and (ii) verification of compliance with any provision of this Agreement that affects the accuracy of Auditing Party's billing and invoicing of the services provided to Audited Party hereunder.  Notwithstanding the foregoing, an Auditing Party may audit the Audited Party’s books, records and documents more than once annually if the previous audit found (i) previously uncorrected net variances or errors in invoices in Audited Party’s favor with an aggregate value of at least  five percent ( 5%) of the amounts payable by Auditing Party for audited services provided during the period covered by the audit or (ii) non-compliance by Audited Party with any provision of this Agreement affecting Auditing Party's billing and invoicing of the services provided to Audited Party with an aggregate value of at least  five percent ( 5%) of the amounts payable by Audited Party for audited services provided during the period covered by the audit. 

11.1.2
Such audit shall be conducted by the Auditing Party's employee(s) or an independent auditor acceptable to both Parties; provided, however, if the Audited Party requests that an independent auditor be engaged and the Auditing Party agrees, the Audited Party shall pay one-quarter (1/4) of the independent auditor's fees and expenses.  If an independent auditor is to be engaged, the Parties shall select an auditor by the thirtieth day following Audited Party’s receipt of a written audit notice.  Auditing Party shall cause the independent auditor to execute a nondisclosure agreement in a form agreed upon by the Parties.  

11.1.5
If any audit confirms any undercharge or overcharge, then Audited Party shall (i) promptly correct any billing error, including making refund of any overpayment by Auditing Party in the form of a credit on the invoice for the first full billing cycle after the Parties have agreed upon the accuracy of the audit results and (ii) for any undercharge caused by the actions of the Audited Party, immediately compensate Auditing Party for such undercharge, and (iii) in each case, calculate and pay interest as provided in Section 8.1 (depending on the SBC-owned ILEC(s) involved), for the number of calendar days from the date on which such undercharge or overcharge originated until the date on which such credit is issued or payment is made and available. If any audit results in a conclusion that the Audited Party has undercharged the Auditing Party, the Auditing Party shall within ten (10) business days following the conclusion of the audit pay any amounts that should have been, but were not, charged, as determined by the audit.

11.1.6
Except as may be otherwise provided in this Agreement, audits shall be performed at Auditing Party’s expense, subject to reimbursement by Audited Party of one-quarter (1/4) of any independent auditor's fees and expenses in the event that an audit finds, and the Parties subsequently verify, a net adjustment in the charges paid or payable by Auditing Party hereunder by an amount that is, on an annualized basis, greater than five percent ( 5%) of the aggregate charges for the audited services during the period covered by the audit.


	SBC Missouri’s language is necessary to ensure that either party may audit each other’s bills, and, in particular, the records upon which such bills are based. From SBC Missouri’s perspective, SBC Missouri must be able to ensure that Charter is properly recording calls,  properly routing calls, etc… The audit provision is SBC Missouri’s method by which to do so.  
(b) SBC Missouri agrees that in the event an error is found, the parties should be allowed to conduct a subsequent audit to insure compliance with the agreement.  However, one subsequent audit is sufficient.  SBC Missouri’s language provides for an initial audit once a year with a follow-up audit if there is an error with an aggregate value of at least five percent (5%) of the amounts payable by the auditing party for the audit time frame.  In essence, SBC Missouri’s language equates to two audits a year: the initial audit and a follow-up audit if necessary.   

(c)    It is appropriate for an auditing party employee to conduct the audit.  SBC Missouri agrees that the parties should be able to use an independent auditor if they prefer.  However, it is appropriate for the auditing party to use their own employees for the purpose of conducting an audit when they choose to do so.  If the parties were required to use an independent auditor, the auditing party would have to invest in detailed training of complicated terms that are unique to the telecommunications industry.  For example, an SBC Missouri employee is familiar with Universal Service Order Codes (USOCs) and records.  Training an auditor who does not have this industry-specific knowledge would be time consuming and costly. 

However, if the audited party is not comfortable with an auditing party’s employee performing the audit, SBC Missouri’s language provides that they may request an independent auditor.  If the audited party requests an independent auditor, it is reasonable that they should pay one-quarter (1/4) of the independent auditor’s fees.  

	Which Party’s Limitations of Liability language should be incorporated into this Agreement? 
RESOLVED – The Parties agree to the negotiated language as stated here, therefore, this issue is resolved.
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	RESOLVED – Negotiated language below
13.1
Except for indemnity obligations expressly set forth herein or as otherwise expressly provided in specific appendices, each Party's liability to the other Party for any Loss relating to or arising out of such Party’s performance under this Agreement, including any negligent act or omission, whether in contract, tort or otherwise, including alleged breaches of this Agreement and causes of action alleged to arise from allegations that breach of this Agreement also constitute a violation of a statute, including the Act, shall not exceed in total the amount SBC-13STATE or CLEC has charged or would have charged to the other Party for the affected Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and service(s) that were not performed or were improperly performed.  
13.4
Neither CLEC nor SBC-13STATE shall be liable to the other Party for any Consequential Damages suffered by the other Party, regardless of the form of action, whether in contract, warranty, strict liability, tort or otherwise, including negligence of any kind, whether active or passive (and including alleged breaches of this Agreement and causes of action alleged to arise from allegations that breach of this Agreement constitutes a violation of the Act or other statute), and regardless of whether the Parties knew or had been advised of the possibility that such damages could result in connection with or arising from anything said, omitted, or done hereunder or related hereto, including willful acts or omissions; provided that the foregoing shall not limit a Party’s obligation under Section 14 to indemnify, defend, and hold the other Party harmless against any amounts payable to a Third Party, including any Losses, and Consequential Damages of such Third Party; provided, however, that nothing in this Section 13.4 shall impose indemnity obligations on a Party for any Loss or Consequential Damages suffered by that Party’s End User in connection with any affected Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and services. Except as provided in the prior sentence, each Party (“Indemnifying Party”) hereby releases and holds harmless the other Party (“Indemnitee”) (and Indemnitee’s Affiliates, and its respective officers, directors, employees and agents) against any Loss or Claim made by the Indemnifying Party’s End User.

13.5 SBC-13STATE shall not be liable for damages to an End User’s premises resulting from the furnishing of any Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products or services, including, if applicable, the installation and removal of equipment and associated wiring, unless the damage is caused by SBC-13STATE’s gross negligence or willful misconduct.  SBC-13STATE does not guarantee or make any warranty with respect to Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products or services when used in an explosive atmosphere.
13.6   CLEC hereby releases SBC-13STATE from any and all liability for damages due to errors or omissions in CLEC’s End User listing information as provided by CLEC to SBC-13STATE under this Agreement, including any errors or omissions occurring in CLEC’s End User listing information as it appears in the White Pages directory, including, but not limited to, special, indirect, Consequential, punitive or incidental damages.  

	
	
	

	SBC Issue:
Is it appropriate to replace a commercially reasonable capped indemnification exposure with non-capped damages. 
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	GT&C 14.2

	14.2
Except as otherwise expressly provided herein or in specific appendices, and to the extent not prohibited by Applicable Law, each Party (the “Indemnifying Party”) shall release, defend and indemnify the other Party (the “Indemnified Party”) and hold such Indemnified Party harmless against any Loss to a Third Party arising out of the negligence or willful misconduct (“Fault”) of such Indemnifying Party, its agents, its End Users, contractors, or others retained by such Parties, in connection with the Indemnifying Party’s provision of Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and services under this Agreement; provided, however, that (i) with respect to employees or agents of the Indemnifying Party, such Fault occurs while performing within the scope of their employment, (ii) with respect to subcontractors of the Indemnifying Party, such Fault occurs in the course of performing duties of the subcontractor under its subcontract with the Indemnifying Party, and (iii) with respect to the Fault of employees or agents of such subcontractor, such Fault occurs while performing within the scope of their employment by the subcontractor with respect to such duties of the subcontractor under the subcontract.

14.3
In the case of any Loss alleged or claimed by an End User of either Party, the Party whose End User alleged or claimed such Loss (the “Indemnifying Party”) shall defend and indemnify the other Party (the “Indemnified Party”) against any and all such Claims or Losses by its End User regardless of whether the underlying Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service giving rise to such Claim or Loss was provided or provisioned by the Indemnified Party, unless the Claim or Loss was caused by the gross negligence or willful misconduct of the Indemnified Party.  The obligation to indemnify provided hereunder shall not limit any liability of the Indemnified Party directly to the Indemnifying Party that may exist in accordance with the terms hereof or Applicable Law.
14.6
CLEC shall reimburse SBC-13STATE for damages to SBC-13STATE's facilities utilized to provide Interconnection or Lawful UNEs hereunder caused by the gross negligence or willful misconduct of CLEC, its agents or subcontractors or CLEC's End User or resulting from CLEC’s improper use of SBC-13STATE's facilities, or due to malfunction of any facilities, functions, products, services or equipment provided by any person or entity at CLEC’s direction and under CLEC’s control other than SBC-13STATE.  SBC-13STATE and CLEC will provide each other commercially reasonable cooperation in prosecuting a claim against the person causing such damage.  

	The parties seem to be talking past each other at this time on this issue.  Charter’s modifications to SBC’s proposed indemnity language is intended to accomplish the following.  First, in Section 14.3, Charter seeks to make clear that even if one party is required to defend and indemnify the other against claims by an outsider to the contract, that does not affect any liability that the indemnified party might have to the indemnifying party.  This might arise in cases where both parties were in some manner at fault as to the 3rd party, but where one of the parties owed a contractual obligation to the other to handle the situation in a certain way and did not do so.

Second, in Section 14.6, Charter believes that a more stringent standard of “fault” is appropriate before Charter can be held liable for damages to SBC’s facilities.
	14.2
Except as otherwise expressly provided herein or in specific appendices, and to the extent not prohibited by Applicable Law and not otherwise controlled by tariff, each Party (the “Indemnifying Party”) shall release, defend and indemnify the other Party (the “Indemnified Party”) and hold such Indemnified Party harmless against any Loss to a Third Party arising out of the negligence or willful misconduct (“Fault”) of such Indemnifying Party, its agents, its End Users, contractors, or others retained by such Parties, in connection with the Indemnifying Party’s provision of Interconnection, Resale Services, Lawful Unbundled Network Elements, functions, facilities, products and services under this Agreement; provided, however, that (i) with respect to employees or agents of the Indemnifying Party, such Fault occurs while performing within the scope of their employment, (ii) with respect to subcontractors of the Indemnifying Party, such Fault occurs in the course of performing duties of the subcontractor under its subcontract with the Indemnifying Party, and (iii) with respect to the Fault of employees or agents of such subcontractor, such Fault occurs while performing within the scope of their employment by the subcontractor with respect to such duties of the subcontractor under the subcontract.
14.3
In the case of any Loss alleged or claimed by an End User of either Party, the Party whose End User alleged or claimed such Loss (the “Indemnifying Party”) shall defend and indemnify the other Party (the “Indemnified Party”) against any and all such Claims or Losses by its End User regardless of whether the underlying Interconnection, Resale Service, Lawful Unbundled Network Element, function, facility, product or service giving rise to such Claim or Loss was provided or provisioned by the Indemnified Party, unless the Claim or Loss was caused by the gross negligence or willful misconduct of the Indemnified Party.  

14.6
CLEC shall reimburse SBC-13STATE for damages to SBC-13STATE's facilities utilized to provide Interconnection or Lawful UNEs hereunder caused by the negligence or willful act of CLEC, its agents or subcontractors or CLEC's End User or resulting from CLEC’s improper use of SBC-13STATE's facilities, or due to malfunction of any facilities, functions, products, services or equipment provided by any person or entity  than SBC-13STATE.  Upon reimbursement for damages, SBC-13STATE will cooperate with CLEC in prosecuting a claim against the person causing such damage.  CLEC shall be subrogated to the right of recovery by SBC-13STATE for the damages to the extent of such payment. 


	It is not appropriate to replace a commercially reasonable capped indemnification exposure with non-capped damages when such unlimited damages were not factored into SBC Missouri’s cost studies underlying the UNEs and services provided under this agreement.  SBC Missouri’s liability to CLECs should not exceed commercially reasonable damages available under this agreement by also including remedies beyond those allowed by applicable law by allowing more than one full recovery on a claim.  SBC Missouri’s commercially reasonable proposals for relief available to Charter should be included in the agreement, and Charter’s proposal should be rejected.



	SBC Issue:  
Should the Parties be allowed to use the Party’s name in advertisements?


	41
	GT&C 18.3
	18.3
Notwithstanding anything to the contrary in this Agreement, each Party shall have the right to use the other Party’s name in truthful comparative advertisements.


	Yes.  Absent any other limitation in the Agreement, each Party should be able to use the other Party’s name in truthful comparative advertisements.  This provision will ensure that the Parties can use the other Party’s name in support of truthful advertising that supports either Party’s competitive services or prices.  Thus, this provision enhances competition by allowing either Party to refer to the other in appropriate advertisements.
	None.
	No, does not intend to use Charter’s name, or any CLEC’s name in advertisements.

	SBC Issue:  

Is it appropriate that only and End User have the ability to initate a challenge to a change in its LEC?
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	GT&C 24.1.2
	24.1.2
  If an End User notifies one Party that the End User requests local exchange service, and the other Party is such End User’s LEC, then the Party receiving such request shall be free to immediately access such End User’s CPNI subject to the requirements of the applicable Appendix OSS restricting access to CPNI in order to immediately provide service to such End User.


	
	24.1.2
Only an End User can initiate a challenge to a change in its LEC.  If an End User notifies one Party that the End User requests local exchange service, and the other Party is such End User’s LEC, then the Party receiving such request shall be free to immediately access such End User’s CPNI subject to the requirements of the applicable Appendix OSS restricting access to CPNI in order to immediately provide service to such End User.


	Yes, because the End User is the one to initiate the change, only the End User may challenge such change.

	SBC Issue:  

Should a party seeking indemnification under the ICA have a contractual obligation to formally request it from the other party?
RESOLVED – 

Charter accepts SBC’s language, therefore, this issue is resolved.

	43
RESOLVED
	GT&C 31.2
	
	
	RESOLVED
31.2
Notwithstanding anything to the contrary in this Agreement and to the fullest extent permitted by Applicable Law, SBC-13STATE shall, at CLEC’s request, indemnify, defend, and hold harmless CLEC, each of its officers, directors and employees from and against any losses, damages, costs, fines, penalties and expenses (including reasonable attorneys and consultant’s fees) of every kind and nature to the extent they are incurred by any of those parties in connection with a claim, demand, suit, or proceeding for damages, penalties, contribution, injunction, or any other kind of relief that is based upon, arises out of, is caused by, or results from: (i) the removal or disposal from the work location of a Hazardous Substance by SBC-13STATE or any person acting on behalf of SBC-13STATE, or the subsequent storage, processing, or other handling of such Hazardous Substances after they have been removed from the work location, (ii) the Release of a Hazardous Substance, regardless of its source, by SBC-13STATE or any person acting on behalf of SBC-13STATE, or (iii) the presence at the work location of an Environmental Hazard for which SBC-13STATE is responsible under Applicable Law or a Hazardous Substance introduced into the work location by SBC-13STATE or any person acting on behalf of SBC-13STATE.

31.3
Notwithstanding anything to the contrary in this Agreement and to the fullest extent permitted by Applicable Law, CLEC shall, at SBC-13STATE’s request, indemnify, defend, and hold harmless SBC-13STATE, each of its officers, directors and employees from and against any losses, damages, costs, fines, penalties and expenses (including reasonable attorney’s and consultant’s fees) of every kind and nature to the extent they are incurred by any of those parties in connection with a claim, demand, suit, or proceeding for damages, penalties, contribution, injunction, or any other kind of relief that is based upon, arises out of, is caused by, or results from:  (i) the removal or disposal of a Hazardous Substance from the work location by CLEC or any person acting on behalf of CLEC, or the subsequent storage, processing, or other handling of such Hazardous Substances after they have been removed from the work location, (ii) the Release of a Hazardous Substance, regardless of its source, by CLEC or any person acting on behalf of CLEC, or (iii) the presence at the work location of an Environmental Hazard for which CLEC is responsible under Applicable Law or a Hazardous Substance introduced into the work location by CLEC or any person acting on behalf of CLEC.

	

	SBC Issue:  

Is the additional language regarding connections to End Users necessary?
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RESOLVED 051905
SBC accepts Charter’s language, therefore, this issue is resolved
	
	35.2   Each Party will administer its network to ensure acceptable service levels to all users of its network services.  Service levels are generally considered acceptable only when End Users are able to establish connections (including connections to End Users of the other Party) with little or no delay encountered in the network.  Each Party will provide a 24-hour contact number for Network Traffic Management issues to the other's surveillance management center
	
	
	

	SBC Issue:  Is the reference to Appendix NIM and ITR appropriate regarding  interswitch calls originating from a  ULS port?
RESOLVED – 

SBC accepts Charter’s language, therefore, this issue is resolved.
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RESOLVED
	
	RESOLVED

36.1
SBC-12STATE will provide SS7 signaling on interswitch calls originating from an ULS port pursuant to Appendix Lawful UNEs, Section 12 Shared Transport.  The Parties will interconnect their networks for the exchange of traffic using SS7 signaling as provided in Appendix [NIM? ITR?].   All other use of SS7 signaling is pursuant to the access tariff.

	
	
	.

	SBC Issue:  

Is it appropriate for the language to be reciprocal?

RESOLVED – SBC agrees to Charter’s language, therefore, this issue is resolved.

	46
RESOLVED
	
	38.4  Each Party acknowledges that the other Party may, upon End User request, provide services directly to such End User similar to those offered to the other Party  under this Agreement.


	
	
	.
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Key:  Bold represents language proposed by SBC and opposed by CLECs.

          Underline language represents language proposed by CLEC and opposed by SBC


