BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of the Application of KCPL Greater
)

Missouri Operations Company for Approval to Make 
)
Case No. ER-2010-0356
Certain Changes in its Charges for Electric Service.
)


INITIAL BRIEF OF THE CONSUMERS COUNCIL OF MISSOURI 
(GMO-SPECIFIC ISSUES) 

COME NOW the Consumers Council of Missouri (“CCM”) and, pursuant to the Missouri Public Service Commission’s (“Commission’s”) Order Granting Extension of Time to File Briefs, hereby submits its Initial Brief on litigated issues that pertain only to KCP&L Greater Missouri Operations Company (“GMO”)
 service territories.  This brief explains CCM’s opposition to GMO’s proposal to continue to impose a fuel adjustment clause (“FAC”) surcharge upon its electric customers.

An electric utility is not entitled to an FAC; it must apply to the Commission and prove that the imposition or continuation of such a surcharge is necessary and reasonable.  Approval rests with the Commission’s sound judgment within the bounds of the law and requirement for support based up on competent and substantial evidence.
  Missouri law gives the Commission three options whenever an electric utility with an FAC includes in a general rate increase case an application for the privilege of charging an FAC, or for the ability to extend an FAC as GMO is requesting in this case:
4. The commission shall have the power to approve, modify, or reject adjustment mechanisms submitted under subsections 1 to 3 of this section only after providing the opportunity for a full hearing in a general rate proceeding.
. . .

5. Once such an adjustment mechanism is approved by the commission under this section, it shall remain in effect until such time as the commission authorizes the modification, extension, or discontinuance of the mechanism in a general rate case or complaint proceeding.


CCM recommends that the Commission discontinue GMO’s Fuel Adjustment Clause (FAC) as an unfair “single-issue ratemaking”
 mechanism which weakens the incentive for the utility to efficiently manage its fuel and purchased power costs.  When Senate Bill 179 became law in 2005, it allowed the Commission to create an exception to the prohibition against single-issue ratemaking, but only when it believed that the harm to consumers from an FAC was sufficiently mitigated by the terms of a particular proposed mechanism.  The evidence in the record of this case weighs in favor of discontinuance of GMO’s current FAC mechanism.  Witnesses representing the Commission’s Staff (“Staff”) and the Office of the Public Counsel (“OPC”) testified that the current FAC mechanism does not provide sufficient incentive to encourage GMO to aggressively manage its fuel and purchased power costs or to aggressively seek off-system sales revenue.


Moreover, GMO’s current FAC creates the possibility that an increase in this surcharge will occur outside of the full audit and review of a general rate case, and will occur at the same time that GMO’s overall cost of service is not increasing. This can happen because an FAC prudence review is a limited review, examining less than all relevant factors.  The potential for such an unfair rate increase should cause the Commission to deny an FAC mechanism in all but the most extreme situations.  In addition, an FAC should be allowed to continue only if it incorporates provisions that ensure the utility has an adequate incentive to manage its costs, as opposed to simply passing-through whatever fuel costs are easiest to pay.  Such an incentive refers to the amount of risk that a utility faces regarding recovery of fuel and purchased power costs.

If the Commission does not accept CCM’s recommendation to discontinue GMO’s FAC, then it should, at a minimum, modify the current 95%/5% “sharing mechanism” to provide greater balance in the risk of volatility or variability that is borne by the ratepayers and the shareholders, respectively.   Prior to Senate Bill 179 becoming law in 2005, electric companies in Missouri had to bear the risk of achieving a reasonable level of expected fuel and purchased power costs, because 100% of that reasonable level of expense was built into ( “baked” into) the base rates.  The electric utilities bore the risk of variation in those costs in between rate cases, and thus had a great incentive to manage those costs for maximum cost efficiency which benefited the utility and its ratepayers.  Under the current GMO FAC, the ratepayers must now bear 95% of the risk of variation or volatility in the actual fuel and purchased power costs incurred by the utility.  CCM believes that when an FAC is authorized, the risks should be more equitably shared, and in past cases has argued that a 50%/50% sharing mechanism whereby shareholders and ratepayers share equally in such risks would be a fair compromise.  As an alternative recommendation in this case, CCM supports the proposal of Staff and the OPC to modify GMO’s FAC to at least incorporate a built-in 70%/30% sharing mechanism.

GMO testimony often mischaracterizes the current sharing mechanism and other sharing mechanism proposals as imposing a “penalty” or as “denying prudently incurred costs” or an “automatic disallowance”.
  These statements mischaracterize the situation because, in each sharing mechanism, a certain percentage of fuel and purchased power costs described by the utility as a “penalty” is actually already included in the base rates where the utility will have an opportunity to earn a fair return.  The current 5% portion of fuel costs (or the more meaningful 30% proposal) does not represent costs that are disallowed or denied; rather, base rates include a reasonable estimate of those costs going forward, and the utility has the incentive to manage those costs in order to earn even more than the set percentage amount that is built into those base rates.  Under the utility’s theory, every other expense that is treated in a normalized manner under traditional rate of return ratemaking is a “penalty”, including the manner in which fuel and purchased power costs was always treated in past years.  Under GMO’s logic, it suffered a 100% denial of its prudently incurred fuel costs in those years prior to the adoption of an FAC.
  The truth is that the utility had a reasonable opportunity to earn all of its costs, and often earned much more when fuel costs dropped or the utility management found ways to cut those costs.  The difference is that the utility had a meaningful incentive to control costs, and the ratepayers did not serve as a virtual guarantor for the utility’s risk of fuel cost volatility.
During cross-examination, GMO executive Tim Rush acknowledged that under the current FAC the shareholder and ratepayers must share the risk of fuel cost volatility.
  However, he also acknowledged that the utility enjoys some control over the fuel costs it incurs, while the ratepayers have absolutely no control over the utility’s fuel costs.
  Given the relative amount of control that each party has over the fuel expenses that are incurred, it is unreasonable to assign most of the risk of volatility in those expenses to the consumer.  It is unfair that the consumer must currently bear 95% of that risk, while the utility that is actually in a position to manage this category of cost only bears 5% of the risks and rewards.  The Staff and OPC position that risk be shifted to a more meaningful 70%/30% sharing level would be a far fairer policy.
Staff and OPC point to GMO’s reluctance to reset its Base Energy Cost as an illustration of how the current 95%/5% sharing mechanism is far too lopsided to create an incentive for better management of fuel and purchased power expenses.
  Furthermore, under the FAC, GMO has not taken advantage of every opportunity to increase its off-system sales.
  If the more meaningful 70%/30% sharing level were adopted by the Commission, the utility would have stronger incentives to explore all resource planning options more fully and to maximize the value of its off-system sales margins.  Although it would still seem unfair that the ratepayers would bear most of the risk without any of the control, at least the Staff/OPC approach would more closely align the interests of shareholders and ratepayers.
Conclusion

For the foregoing reasons, CCM respectfully urges the Commission to discontinue GMO’s unfair FAC.  While the electric utility has some ability to manage fuel and purchased power expenses, residential ratepayers have no control over these costs.  If, despite CCM’s concerns, the Commission decides to continue authorize this FAC, CCM alternatively recommends that the Commission modify the FAC’s built-in sharing mechanism to require the electric utility to share in no less than 30% of the risk of volatility in these expenses as an incentive to encourage more cost effective fuel procurement and management practices.
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� Formerly “Aquila, Inc.”


� Customers of the original KCPL service area, unlike GMO customers, are not subjected to an FAC.  Therefore, the issues discussed in this brief apply exclusively to GMO and this docketed case.


� Section 386.266 RSMo. (Senate Bill 179 – 2005).


� Id., subsections 4 and 5 (emphasis added).


� Section 393.270.4 requires generally that “all relevant factors” be considered in a rate case, so as to prohibit formula rates or rates that change outside of such comprehensive review of a utility’s overall investments and expenses. See State ex rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission (“UCCM”), 585 S.W.2d 41 (Mo. banc 1979).


� Staff witness John Rogers Surrebuttal, Ex. GMO-241, pp. 8-17; OPC witness Ryan Kind Rebuttal, Ex. GMO-403, pp. 5-8.


� Id.


� See Blanc Rebuttal; Rush Rebuttal; Tr. 4413.


� GMO witness Tim Rush admitted that in prior years without an FAC, the utility did not experience a 100% disallowance of fuel costs.  Tr. 4415.


� Tr. 4406.


� Tr. 4404-4405.


� Rogers Surrebuttal, p. 12; Kind Rebuttal, p. 8.





� Rogers Surrebuttal, pp. 14-15.
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