BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	In the Matter of the Proposed Acquisition of CILCORP, Inc. by Ameren Corporation, Parent Company of Union Electric Co. d/b/a AmerenUE.
	))))
	Case No. EO-2002-1082


Staff's Response to The Office of the Public Counsel's

Motion to Review Proposed Acquisition of

CILCORP, Inc. by Ameren Corporation


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its response to the Office of the Public Counsel’s motion for the Missouri Public Service Commission to review Ameren Corporation’s proposed acquisition of CILCORP, Inc. states:


1.
Union Electric Company d/b/a AmerenUE, AmerenEnergy Generating Company and AmerenEnergy Marketing Company are wholly-owned subsidiaries of Ameren Corporation.

2.
On April 29, 2002 Ameren Corporation announced that it had entered into a definitive agreement to purchase CILCORP, Inc. from The AES Corporation in a transaction valued at $1.4 billion and in which Ameren Corporation will assume CILCORP, Inc. debt at closing and pay in cash the balance to acquire the common stock of CILCORP, Inc. together with certain other assets.  Ameren Corporation will assume $860 million of AES Corporation debt and preferred stock, and AES Corporation will receive cash proceeds in excess of $500 million.  CILCORP, Inc. is the parent company of Central Illinois Light Co. (CILCO), a Peoria, Illinois based regulated electric and natural gas utility that has 1,200 megawatts of largely coal-fired generating capacity, 200,000 electric customers and over 200,000 natural gas customers.  Ameren Corporation announced that it plans to make CILCO an Ameren Corporation subsidiary known as AmerenCILCO.

3. 
Ameren Corporation stated that completion of the acquisition is expected within 12 months, that no approval is required from the shareholders of either company, but the acquisition is subject to the approval of the Illinois Commerce Commission, the Securities and Exchange Commission, the Federal Energy Regulatory Commission and the expiration of the waiting period under the Hart-Scott-Rodino Antitrust Improvement Act. 

4.
Union Electric Company d/b/a AmerenUE is a Missouri corporation with its principal office and place of business located at 1901 Chouteau Avenue, St. Louis, Missouri 63103.


5.
Union Electric Company is an “electrical corporation” and a “public utility” as defined in Section 386.020(12) and (32) RSMo. 2000, respectively, and provides electrical service to customers in its certificated service area in Missouri.


6.
In its motion to review Ameren Corporation’s proposed acquisition of CILCORP, Inc., the Office of the Public Counsel requests the Commission to open a case to investigate whether the proposed acquisition will be detrimental to the public interest of Union Electric Company’s Missouri customers.

7.
While the Staff does not assert that Missouri Public Service Commission approval of Ameren Corporation’s acquisition of CILCORP, Inc. is required, the Staff does assert that the Commission does have jurisdiction to review the transaction to investigate and determine what effects and consequences it may have on Union Electric Company from a regulatory perspective, both immediately and in the future. 

8.
Union Electric Company is subject to the jurisdiction, regulation, supervision and control of the Missouri Public Service Commission pursuant to Chapters 386 RSMo. 2000.  In particular Section 386.250, RSMo. 2000 provides:

The jurisdiction, supervision, powers and duties of the public service commission herein created and established shall extend under this chapter: 

(1) To the manufacture, sale or distribution of . . . electricity for light, heat and power, within the state, and to persons or corporations owning, leasing, operating or controlling the same; and to . . . electric plants, and to persons or corporations owning, leasing, operating or controlling the same; 

* * * *

(7) To such other and further extent, and to all such other and additional matters and things, and in such further respects as may herein appear, either expressly or impliedly. 

Also, Section 386.390.1 RSMo. 2000 provides, in part, as follows:

Complaint may be made by the commission of its own motion, or by the public counsel . . . by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any corporation, person or public utility . . . 


9.
Union Electric Company is subject to the jurisdiction, regulation, supervision and control of the Missouri Public Service Commission pursuant to Chapters 393 RSMo. 2000.  Section 393.140, RSMo. 2000 provides, in part, as follows:

The commission shall:

(1) Have general supervision of all . . . electrical corporations . . . having authority under any special or general law or under any charter or franchise to lay down, erect or maintain wires, pipes, conduits, ducts or other fixtures in, over or under the streets, highways and public places of any municipality, for the purpose of . . . furnishing or transmitting electricity for light, heat or power, or maintaining underground conduits or ducts for electrical conductors, . . . and all . . . electric plants . . . owned, leased or operated by any . . . electrical corporation . . . . 

(2) . . . [E]xamine or investigate the methods employed by such persons and corporations in manufacturing, distributing and supplying . . . electricity for light, heat or power and in transmitting the same . . ., and have power to order such reasonable improvements as will best promote the public interest, preserve the public health and protect those using such . . . electricity . . . system, and those employed in the manufacture and distribution thereof, and have power to order reasonable improvements and extensions of the works, wires, poles, pipes, lines, conduits, ducts and other reasonable devices, apparatus and property of . . .  electrical corporations . . . .

(3) Have power, by order, . . . to prescribe from time to time the efficiency of the electric supply system, of the current supplied and of the lamps furnished by the persons or corporations generating and selling electric current . . . .   . . .[A]nd for the purpose of determining whether the efficiency of the electric supply system, of the current supplied and of the lamps furnished, . . . the commission shall have power, of its own motion, to examine and investigate the plants and methods employed in manufacturing, delivering and supplying . . . electricity . . ., and shall have access, through its members or persons employed and authorized by it, to make such examinations and investigations to all parts of the manufacturing plants owned, used or operated for the manufacture, transmission or distribution of . . . electricity by any such person or corporation  . . . .  

* * * *

(5) Examine all persons and corporations under its supervision and keep informed as to the methods, practices, regulations and property employed by them in the transaction of their business.  Whenever the commission shall be of the opinion, after a hearing had upon its own motion or upon complaint, that . . . the acts or regulations of any such persons or corporations are unjust, unreasonable, unjustly discriminatory or unduly preferential or in any wise in violation of any provision of law, the commission shall determine and prescribe . . . the just and reasonable acts and regulations to be done and observed; and whenever the commission shall be of the opinion, after a hearing had upon its own motion or upon complaints, that the property, equipment or appliances of any such person or corporation are unsafe, insufficient or inadequate, the commission shall determine and prescribe the safe, efficient and adequate property, equipment and appliances thereafter to be used, maintained and operated for the security and accommodation of the public and in compliance with the provisions of law and of their franchises and charters. 

* * * *

(8) Have power to examine the accounts, books, contracts, records, documents and papers of any such corporation or person . . . .

(9) Have power to compel, by subpoena duces tecum, the production of any accounts, books, contracts, records, documents, memoranda and papers.  In lieu of requiring production of originals by subpoena duces tecum the commission or any commissioner may require sworn copies of any such books, records, contracts, documents and papers, or parts thereof, to be filed with it.  The commission may require of all such corporations or persons specific answers to questions upon which the commission may need information, . . . . If such corporation or person shall fail to make specific answer to any question . . . when required by the commission as herein provided within the time and in the form prescribed by the commission for the making and filing of any such . . . answer, such corporation or person shall forfeit to the state the sum of one hundred dollars for each and every day it shall continue to be in default with respect to such . . . answer.  Such forfeiture shall be recovered in an action brought by the commission in the name of the state of Missouri.  The amount recovered in any such action shall be paid to the public school fund of the state.


10.
Ameren Corporation and its subsidiaries were formed after the merger of Union Electric Company and Central Illinois Public Service Company.  In anticipation of that merger, Union Electric Company and Central Illinois Public Service Company entered into a Joint Dispatch Agreement to govern the dispatch of Union Electric Company and Central Illinois Public Service Company generating units.  AmerenEnergy Generating Company is a nonregulated subsidiary of Ameren Corporation into which the generation assets originally owned by Central Illinois Public Service Company were transferred on May 1, 2000.  Due to Ameren Corporation’s status as a registered public utility holding company as defined by the Public Utility Holding Company Act of 1935 (PUHCA), Union Electric Company was required by PUHCA Section 32(c) to obtain certain Missouri Public Service Commission determinations relating to the transfer of the Central Illinois Public Service Company generating units to AmerenEnergy Generating Company.  Also the transfer of the Central Illinois Public Service Company generating units to AmerenEnergy Generating Company required an amendment of the Joint Dispatch Agreement.  Union Electric Company on July 21, 1999 filed its Application with the Missouri Public Service Commission for the determinations required by Section 32(c) of PUHCA, which the Commission docketed as Case No. EA-2000-37.  The Staff, the Office of the Public Counsel (Public Counsel) and Union Electric Company entered into a Unanimous Stipulation And Agreement.  The Commission, in an Order dated January 13, 2000, approved the Application of Union Electric Company for PUHCA Section 32(c) determinations, specifically conditioned upon the parties’ Unanimous Stipulation And Agreement.  


11.
The Unanimous Stipulation And Agreement approved by the Commission in Case No. EA-2000-37 states, in part, as follows:

Conditions

1. Joint Dispatch Agreement (JDA) Conditions.

a.
AmerenUE agrees that all substantive proposed changes to the JDA between AmerenUE, AmerenCIPS and Genco [(later named “AmerenEnergy Generating Company”)] shall be submitted to the Missouri Commission for approval.  Non-substantive changes to the JDA do not need Missouri Commission authorization, but all proposed changes to the JDA must be submitted to the Staff and the OPC for their determination whether the proposed changes are substantive.  Proposed changes to the JDA which either the Staff or the OPC deem to be substantive must be submitted to the Commission for approval.  All proposed changes to the JDA which AmerenUE asserts to be non-substantive must be submitted to the Staff and OPC in advance of said changes being filed with the FERC.  AmerenUE’s filing with the Commission for Commission approval shall occur prior to or concurrent with AmerenUE’s analogous filing for approval with the FERC, which FERC filing shall include notification that approval of the Missouri Commission has been obtained or is being sought contemporaneously.  A determination by AmerenUE either that a general change or that a particular change in the JDA does not require FERC approval will not control whether Missouri Commission authorization is required.  Any changes to the JDA approved or required by another administrative agency shall not supersede or void the need for Ameren to fulfill all of the terms and conditions approved or required by the Missouri Commission respecting the JDA.  Any approval by the Commission respecting the JDA, as identified in this Unanimous Stipulation and Agreement, shall not be deemed to constitute a ratemaking determination.    


12.
In deciding whether to proceed as Public Counsel has suggested, the Commission should recall that pending before it is Case No. EO-2001-684, in which the Commission docketed Union Electric Company’s Application for an Order of the Missouri Public Service Commission authorizing it to withdraw from the Midwest Independent System Operator (MISO).  In a Stipulation And Agreement filed in Case No. EO-98-413, the terms of which were incorporated in the Commission’s May 13, 1999 Order in Case No. EO-98-413 approving that Stipulation And Agreement, Union Electric Company, among other things, committed to the following:

11. In the event that AmerenUE seeks to withdraw from its participation in the Midwest ISO pursuant to Article Five or Article Seven of the Midwest ISO Agreement, the Company shall file a Notice of Withdrawal with the Commission, and with any other applicable regulatory agency, and such Withdrawal shall become effective when the Commission, and such other agencies, approve or accept such Notice or have otherwise allowed it to become effective.


13.
Union Electric Company filed its Application in Case No. EO-2001-684 both (a) several months after it had filed with the Federal Energy Regulatory Commission (FERC) an unconditional notice of intent to withdraw from the MISO and (b) after it had tendered payment to the MISO of $12.5 million in compensation for its withdrawal from the MISO.  Union Electric Company has taken the position in Case No. EO-2001-684 that due to the Missouri Public Service Commission’s asserted participation and alleged acquiescence in certain FERC proceedings, the Missouri Public Service Commission is estopped from finding that Union Electric Company’s withdrawal from the MISO is detrimental to the public interest.  

14.
The Staff believes that the status of the Joint Dispatch Agreement as a result of Ameren Corporation’s announced acquisition of CILCORP, Inc. is a very significant matter respecting the operations of Union Electric Company.  The Staff would also note concerning the significance of the Joint Dispatch Agreement that the Joint Dispatch Agreement is a material issue in the Staff’s pending excess earnings/revenues complaint case against Union Electric Company, Case No. EC-2002-1.

15.
The Staff suggests that, in particular as a result of the approach taken by Union Electric Company regarding its withdrawal from the MISO in Case No. EO-2001-684, the Missouri Public Service Commission should deem it appropriate to now investigate Ameren Corporation’s proposed merger with CILCORP, Inc. and determine what effect that merger will have on the Joint Dispatch Agreement, or otherwise Union Electric Company may argue that the Missouri Public Service Commission is preempted and precluded from subsequently doing so in any case before the Missouri Public Service Commission.

WHEREFORE, the Staff supports the motion of the Office of the Public Counsel to open a case to investigate the effects and consequences on Union Electric Company d/b/a AmerenUE of Ameren Corporation’s proposed acquisition of CILCORP, Inc.
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