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I.
INTRODUCTION
Q.
MR. CADIEUX, Please state your name and business address.

A. My name is Edward J. Cadieux.  My business address is 16090 Swingley Ridge Road, Suite 450, Chesterfield,  MO 63017.

Q.
ARE YOU THE SAME ED CADIEUX WHO FILED DIRECT TESTIMONY IN THIS PROCEEDING? 

A.
Yes, I am.  
Q.
ON WHOSE BEHALF ARE YOU FILING REBUTTAL TESTIMONY? 

A.
I am filing rebuttal testimony on the subject of the UNE Attachments on behalf of the members of the CLEC Coalition.
 
II.
EXECUTIVE SUMMARY

Q.
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?
A.
The purpose of my Rebuttal Testimony is to respond to SBC’s contract proposals and its arguments in support of its proposed language that would govern how CLECs will obtain those services and network elements the FCC ordered SBC to make available in the TRO, including commingled arrangements and routine network modifications.  I will respond to SBC’s positions on EELs, on its assertion that no UNE can be used to serve customers who are not “end users,” and SBC’s position that its proposed Temporary Rider is sufficient to implement the requirements of the TRRO.   
Q.
Please provide a summary of your testimony.

A.
In my Direct Testimony I addressed in considerable detail the issues of commingling and combining, including contract language implementing the FCC’s eligibility rules for EELs.  I will not repeat that testimony here, but will respond to SBC’s insistence that the commingled arrangements CLECs seek are so new and unfamiliar that the BFR process, the Change Management Process and the CLEC User Forum all must be relied upon to implement these arrangements.  CLECs’ need to obtain commingled arrangements is now acute, as there will be instances when, due to the removal of certain unbundling obligations under § 251 of the Act, commingled arrangements will be essential to our ability to continue to serve our customers.  The processes SBC suggests we rely on are unnecessary for the commingled arrangements SBC knows CLECs needs and only serve to delay SBC’s implementation of the TRO.


I also respond to SBC’s restrictive language concerning routine network modifications, language that would allow SBC to refuse to provide these modifications although none of the restrictive language SBC proposes was used by the FCC when it clarified that ILECs must provide this service to CLECs.  Finally, I explain why CLECs’ proposed contract language should be adopted by the Commission with respect to specific disputes.  
Q.
DOES YOUR REBUTTAL TESTIMONY INCLUDE A SECTION BY SECTION ANALYSIS OF THE PARTIES’ COMPETING LANGUAGE?
A.
No.  As I stated in my Direct Testimony, the UNE Attachments are long and it  appeared to me that the Commission would find it more useful to have testimony that addresses the major areas of dispute between the parties than to present a section by section recitation of our positions.  There are several critical over-arching issues being presented to the Commission for decision in this portion of the arbitration.  In my opinion, the parties (CLECs and SBC) are best served by a clear presentation of those issues so that the Commission can consider the evidence, the law, and public policy and render its decisions.  The Commission’s rulings on the over-arching issues will have wide and broad ramifications for competition in the years ahead.  It is those issues on which we ask the Commission to concentrate its resources.
Q.
NOW THAT THE PARTIES HAVE SUBMITTED THEIR TESTIMONY,  WHAT ARE YOU ASKING THE COMMISSION TO CONSIDER AS IT MAKES ITS DECISIONS?  
A.
The Coalition asks the Commission to consider four things.  First, pursuant to the Telecommunications Act and related FCC rules and decisions, SBC has affirmative obligations to provide certain facilities as UNEs, and as a matter of compliance with those obligations and of proper contract drafting, the interconnection agreement should clearly state those obligations in an affirmative manner.  Second, as it reviews the parties’ disputes, the Commission should keep in mind that vague language and restrictive language will always work in SBC’s favor and to CLECs’ detriment.  Third, when the Commission sees language that refers to what is “lawful” or what complies with “applicable law,” it should keep in mind that such language will always result in SBC having the power of interpretation; CLECs may have a different interpretation that is equally sound or more persuasive, but because they do not control access to critical facilities only SBC’s interpretation will matter. 


Fourth, although it is tempting to focus on the parties’ DPL, the DPL is essentially a series of “sound bites” and not the full story.  Reading Attachment UNE 6 (at least the major sections in the first third of the document that implement the TRRO and TRO) reveals the scope and nature of the parties’ underlying conflict in approaching CLECs’ access to UNEs.  Understanding what is at stake here (contract terms that reflect a grudging provision of services vs. terms that mimic a willing wholesaler encouraging its customer to buy) is essential to making the item-by-item decisions on the parties’ disputes.  That SBC’s provision of unbundled network elements is “grudging” rather than “willing” is clear from Ms. Chapman’s Direct Testimony in which she states that CLECs could be valuable wholesale customers if  the rates, terms and conditions under which SBC provides service were in commercial agreements not subject to the Commission’s arbitration authority.



The Coalition is proposing language that tracks the FCC’s decisions and the FCC’s rationale behind those decisions.  We avoid vague terms, strive for specificity, and attempt to use the most straightforward terminology possible when implementing the FCC’s orders.  Unless that language is just flat wrong, the Commission should ask itself why SBC opposes it.  The answer, almost always, is that SBC’s proposed language is more restrictive and retains control in SBC’s hands.   


III.   OBJECTIONS TO USING THE CHANGE MANAGEMENT

PROCESS TO OBTAIN CONVERSIONS, COMBINATIONS

AND COMMINGLED ARRANGEMENTS

Q.
 SEQ CHAPTER \h \r 1SBC WITNESS MR. CHRISTENSEN STATES IN HIS TESTIMONY THAT CLECs SHOULD BE REQUIRED TO USE THE CHANGE MANAGEMENT PROCESS TO SET UP ORDERING PROCESSES FOR CONVERSIONS AND COMMINGLED ARRANGEMENTS.  DO YOU AGREE?

A.
No, I do not.  This proposal is nothing more than a variation on SBC’s theme that CLECs should use the BFR process.  SBC is simply continuing to claim that it is helpless to anticipate what “new products” CLECs desire and cannot be expected to plan for or implement anything quickly.  It already is obvious that SBC was able to move quickly to make most of the “standard” commingling arrangements available.  In response to the Texas Commission’s Order 39 in Docket No. 28821 (SBC’s arbitration of an agreement to replace the T2A), SBC demonstrated its ability to enable CLECs to order almost all of the commingled arrangements the Coalition identified as standard.  Although more work needs to be done to put electronic ordering processes in place to enable CLECs to order all of the standard arrangements efficiently, the point to be made here is that nothing all that complex is occurring.  There are no  issues that must be put through the Change Management Process.


The role of that Process is to introduce in a methodical way “system changes” to OSS.  System changes are necessary when some entirely new function, feature or service will be made available or when a system-wide upgrade to OSS is being contemplated and implemented.  That is not what CLECs are asking for, it is not what is necessary, and it is not what the FCC contemplated when it ordered the ILECs to provide commingled arrangements and perform conversions.  It is difficult to escape the conclusion that SBC is merely feigning ignorance so it can delay CLECs’ access to conversions and to the commingled arrangements that CLECs need now, and that the FCC ordered ILECs to provide in the TRO.     

Q.
WHAT DID THE FCC ORDER THE ILECs TO DO?

A.
The FCC ordered ILECs to convert wholesale facilities that CLECs were using, such as special access, to UNEs and UNE combinations under § 251, including EELs where certain eligibility criteria are satisfied.  The FCC also ordered  ILECs to provide commingled arrangements.  SBC is obligated to fill CLECs’ orders in compliance with the FCC’s rulings.  It is important for the Commission to remember that what is occurring when a CLEC requests a conversion is a billing records change, not a physical change in facilities.
  And, the commingled arrangements CLECs are seeking in very large part are and will be a “commingling” of the same network elements that SBC currently makes available to CLECs as a UNE “combination.”  Thus, in many instances commingling also will be nothing but a billing change – a DS1 loop and DS1 transport that is an EEL will become a commingled arrangement on those routes for which DS1 transport will no longer be available as a § 251 UNE.   The DS1 loop will be billed as a UNE; the DS1 transport will be billed as special access.   

Q.
ARE CLECs ASKING FOR NEW PRODUCTS AND ARRANGEMENTS THAT CAN ONLY BE HANDLED THROUGH THE CHANGE MANAGEMENT PROCESS OR A BFR AS MR. CHRISTENSEN CONTENDS?  

A.
Absolutely not.  Everything we are asking for is something we already order, either as special access loops or transport, or as § 251 UNEs on a stand-alone basis or in combination with another § 251 UNE.  SBC appears to be attempting to convince the Commission that a commingled arrangement consisting of familiar piece parts is a “new product” simply because SBC would like to give the arrangement a name or because SBC would like to apply a new USOC to every conceivable permutation.  But, the fact of the matter is that CLECs have successfully been ordering special access through ASRs and ordering § 251 UNEs through LSRs for years.  SBC has been on notice for a very long time not only that conversions and commingling are required, but also that the members of the Coalition would be placing orders as soon as their interconnection agreements were amended and approved.
  The Coalition provided SBC with its list of immediately desired commingled arrangements during negotiations, and did so for the express purpose of assisting SBC and to ensure that SBC would have no doubt as to the basic arrangements it would be called upon to provide.    

Q.
ARE CLECs ASKING FOR A UNIQUE AND ILL-CONCEIVED PROCESS AS MR. CHRISTENSEN CLAIMS?

A.
No, and it is fallacious for SBC to claim that one CLEC is attempting to force SBC to institute ordering and provisioning processes that only that one CLEC wants, to the detriment of all other CLECs.
  All of the Coalition members want these processes.  MCI wants these processes.  AT&T wants these processes.  The other CLECs participating in this arbitration want these processes.  CLECs active in other SBC states are asking for the same thing.  I have not heard of any CLEC objecting to the efforts being made by fellow CLECs to require SBC to act promptly and put processes in place now to allow CLECs to order conversions and commingled arrangements.  I am not aware of any CLEC that has claimed that the Change Management Process is being circumvented.  Most importantly I have not heard of any CLEC agreeing with SBC that the order processes for conversions and commingling cannot be implemented now because the processes are not mature enough for deployment.


Q.
DO MEMBERS OF THE COALITION PARTICIPATE IN THE CHANGE MANAGEMENT PROCESS?

A.
Yes, Birch does and I know other members of the Coalition have participated as well.   Our experience has been that the Process is not particularly beneficial or responsive to CLEC needs.  Mr. Ivanuska addresses the shortcoming of the Change Management Process in some detail in his rebuttal.
Q.
MR. CHRISTENSEN ALSO SUGGESTS ON PAGE 25 OF HIS DIRECT TESTIMONY THAT CLECs SHOULD USE THE CLEC USER FORUM TO IMPLEMENT COMMINGLING AND CONVERSIONS.  DO YOU AGREE?
A.
No.  The Forum has primarily functioned as a mechanism through which CLECs and SBC can resolve problems and issues that arise, through a process of collaborative discussion.  But, we are not seeking resolution of a problem that one or more CLECs have encountered in our dealings with SBC.  We are not looking for an industry solution to a “new” situation.  We are seeking to have SBC promptly implement efficient processes that are required for SBC to meet legal obligations that it has been under for years (conversions) or has known about for nearly eighteen months (commingling).
Q.
WHAT IS YOUR RESPONSE TO MR. CHRISTENSEN’S CONTENTION ON PAGEs 39-40 OF HIS TESTIMONY THAT THE COALITION’S PROPOSED CONTRACT LANGUAGE WOULD BE HARMFUL TO CONSUMERS, TO OTHER CLECs AND TO SBC?
A.
Mr. Christensen asserts that Missouri consumers would be harmed if a new “hastily created process . . . had flaws that impacted the end user.”  We certainly agree that SBC’s processes should not result in disruption to service to end-users.  But there is absolutely no reason why adoption of the CLEC Coalition’s position should lead to that result.  As I have noted, SBC has been performing conversions for four years.  While when launched in early 2001 SBC’s conversion processes were inadequate and resulted in some initial inadvertent SBC disconnections of CLEC facilities and outages to CLEC end-users, by the Fall of that year the problems were ironed-out and no more problems were encountered.  Nearly four years after conversions became required under FCC rule, there is absolutely no basis for SBC to hide behind alleged concerns regarding potential service outages.  And with respect to commingling, SBC has been on notice for eighteen months that those arrangements are required.  In my opinion, it is disingenuous at this point for SBC to argue for further delay with implementation of necessary ordering processes on the basis that if deployed promptly they will result in outages to end-users.  Consumers benefit when carriers compete for their business and when consumers have choices.  CLECs are hampered in their ability to respond to consumer requests for service if they cannot obtain the commingled arrangements or the conversions that allow them to cost-effectively provide services.  



As for harm to CLECs and to SBC, if SBC promptly implements ordering processes for conversions and commingled arrangements, and informs CLECs of what these are, no CLEC will have wasted resources developing a contrary or different process.  Nor will SBC waste resources.  Expeditious response to the FCC’s TRO and TRRO benefits everyone.  



The FCC ordered conversions and commingling to promote competition and avoid unreasonable discrimination by the ILECs.  The FCC specifically recognized that the incumbent LECs are not faced with the inefficiencies of network design and utilization that the restrictions that previously were in place imposed upon CLECs.  The FCC’s decision to revise (in the case of conversions) and remove (in the case of commingling) these restrictions and eliminate the ILECs’ advantage is thwarted if CLECs still must go through a long and involved Change Management Process to obtain the arrangements they need to serve customers.
 

Q.
HAVE YOU REVIEWED THE PART OF MR. CHRISTENSEN’S AND MR. SILVER’S DIRECT TESTIMONY IN WHICH SBC STATES THAT CLECs SHOULD RELY ON THE BFR PROCESS?

A.
Yes I have, and we continue to strenuously object to being forced to use a process that should apply only when CLECs are asking for something new, something outside of SBC’s experience in providing services.  That is what the BFR was intended for originally and that is how it should be used.  Mr. Christensen sidesteps the fact that the Coalition provided its list of commingled arrangements that CLECs knew they would want to obtain over a year ago, and points to the fact that SBC has processes in place to enable CLECs to order seven commingled arrangements now and is testing others.
   

 
SBC made no move, however, to even inform CLECs of the status of its efforts to make available the list of commingled arrangements the Coalition identified at the beginning of 2004, nor did SBC provide any date by which processes would be in place.  Without any commitment being volunteered by SBC, CLECs really had no choice other than to propose contract language that would ensure that CLECs have access to the arrangements they need as of the date the parties’ interconnection agreement is approved.    


Mr. Christensen and Mr. Silver claim that CLECs are asking for something new, something SBC could not possibly anticipate.  Mr. Silver states that:

In the case of Commingled Arrangements, none of the parties have ever worked with the new obligation to provide “commingling.” SBC Missouri has been hard at work creating the supporting infrastructure (processes; methods and procedures, or “M&Ps”, which are internal instructions for SBC Missouri personnel that set forth how to effectuate the request in the appropriate manner, etc.) so that it can accept orders for certain commingling arrangements that SBC Missouri believes CLECs are most likely to want in light of the TRO and the TRRO decisions.


But there is far less uncertainty and inexperience here than SBC would have the Commission believe and it is not necessary to anticipate every possible commingled arrangement CLECs might request before one can implement processes for those already requested and those that will inevitably be requested because the commingled arrangement will replace the UNE combination SBC knows it is no longer obligated to provide.   


What SBC is asking CLECs to do is to trust that diligent effort is now ongoing.  But, SBC’s conduct over the past year in which it was willing to commit to nothing at all, and its efforts to push CLECs into processes guaranteed to postpone access to commingled arrangements hardly inspire confidence.     
IV.   CONTRACT LANGUAGE IMPLEMENTING THE

NEW ELIGIBILITY REQUIREMENTS FOR HIGH-CAPACITY EELs
UNE 6 Contract Section 2.20 

Q.
HAVE YOU REVIEWED SBC’s TESTIMONY REGARDING THE PARTIES’ DISPUTES CONCERNING LANGUAGE IMPLEMENTING THE TRO’S REQUIREMENTS REGARDING EELS?
A.
Yes I have.  In his testimony, Mr. Silver presents SBC’s proposed language for the EELs eligibility criteria, but does not point out where that language differs from and expands on the requirements the FCC established, nor does he discuss why SBC considers the additional requirements important.  The FCC held that “[a]part from the service eligibility criteria for high-capacity (DS1 or DS3) EELs set forth in Part VII below, our rules do not permit incumbent LECs to impose additional conditions or limitations upon obtaining access to EELs and other UNE combinations.”
  Thus, any restriction, any limitation, any condition that is not established by the FCC in the TRO or in the TRRO is prohibited.
Q.
AFTER REVIEWING MR. SILVER’S TESTIMONY, ARE YOU PERSUADED OF THE NEED TO MAKE ANY CHANGES TO THE COALITION’S PROPOSED LANGUAGE ON EELS?
A.
Yes, one change.  Mr. Silver has pointed to ¶ 601 of the TRO as the source of SBC’s proposed requirement that the entity seeking to obtain the EEL must itself, and not through an affiliate, be authorized to provide local service by the state commission.  The Coalition withdraws its objection to SBC’s proposed language implementing ¶ 601.  Other than that, nothing in SBC’s testimony demonstrates that the Coalition has proposed any terms or conditions regarding EELs that are not consistent with the FCC’s rules and not appropriate.  I set out the Coalition’s disagreements with SBC’s proposed language in my Direct Testimony and see no reason to repeat that discussion here. 
V.   ROUTINE NETWORK MODIFICATIONS TO
UNE LOOPS AND TRANSPORT
UNE 6 ---  Sections 4.3 through 4.3.6; 10.7 through 10.7.3

Q.
SBC CONTENDS IN ITS DIRECT TESTIMONY THAT THE CLEC COALITION’S CONTRACT LANGUAGE WOULD REQUIRE SBC TO CONSTRUCT LOOP AND TRANSPORT FACILITIES.  DO YOU AGREE THAT THE TRO REQUIRES SBC TO PROVIDE ONLY MODIFICATIONS TO EXISTING FACILITIES?

A.
Yes.  The Coalition developed its proposed language in Section 4.3.2 of Attachment UNE 6 directly from the FCC’s statement in the TRO setting out what activities constitute a routine network modification:  

Routine network modifications include, but are not limited to, rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that the incumbent LEC ordinarily attaches to a DS1 loop to activate such loop for its own customer.  They also include activities needed to enable a requesting telecommunications carrier to obtain access to a dark fiber loop.  Routine modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.
  


The Coalition also implemented the FCC’s directive in the TRO as to what would not be a routine network modification:

Routine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier.


The language quoted above addresses loops, but the same basic language is also used for dedicated transport.  As I said in my Direct Testimony, the only difference in the Coalition’s definition of routine network modification and the FCC’s rule is that, in our list of examples of routine network modifications, we proposed not to limit the requirement that SBC attach electronic and other equipment that it ordinarily attaches to a loop to activate such loop for its customers to only DS1 loops.  Because the FCC provided no specific rationale for limiting the requirement to DS1 (versus DS3) loops and since we believe that this activity would apply to activation of any loop (we therefore omitted the phrase “DS1”).  However, the CLEC Coalition is willing to re-insert the phrase “DS1” in order to precisely track the FCC’s rule.  
Q.
SBC’s WITNESS ROMAN SMITH STATES ON PAGES 45 AND 46 OF THIS TESTIMONY THAT ALL THAT SBC’s PROPOSED LANGUAGE DOES IS TRACK AND IMPLEMENT THE FCC’S DECISIONS IN THE TRO.  DO YOU AGREE?  

A.
No.  SBC goes beyond what the FCC said.  Below is the contract language providing for routine network modifications which is in dispute.  (SBC’s proposed language with which we disagree is shown in bold; the Coalition’s language that SBC opposes is shown in bold/underline.)
4.3.2
A routine network modification is an activity that SBC TEXAS regularly undertakes for its own retail customers without additional charges or minimum term commitments.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI ordinarily attaches to a loop to activate such those activities that SBC MISSOURI undertakes to provide service to its own retail customers using loops of the same type and capacity requested by the requesting telecommunications carriers for its own customers under the same conditions and in the same manner that SBC MISSOURI does for its own retail customers, subject to the limitations of 4.3.3, below.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.   Routine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities for CLEC.  

4.3.3
Routine network modifications do not include constructing new loops; installing new aerial or buried cable; splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present; securing permits, rights-of-way, or building access arrangements; constructing and/or placing new manholes, handholes, poles, ducts or conduits; installing new terminals or terminal enclosure (e.g., controlled environmental vaults, huts, or cabinets); or providing new space or power for requesting carriers; or removing or reconfiguring packetized transmission facility.  SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier.  


We do not agree with:

(1)
SBC’s attempt to redefine routine network modifications to add more qualifications on the definition of “routine network modification.” (Section 4.3.2, 1st sentence);

(2) 
SBC’s attempt to further limit routine network modifications to only certain types of loops that are not found in the FCC’s definition (Section 4.3.2-1st sentence; 2nd part); and
(3)
SBC’s attempt to expand the activities that are excluded from routine network modifications (Section 4.3.3).  

Q.
DO THE LIMITATIONS SBC WANTS TO ADD TO THE FIRST SENTENCE MAKE SENSE?  
A.
No, and in light of Mr. Smith’s direct testimony on the subject of cost recovery they are particularly puzzling.  What SBC wants to do here is set up conditions that justify its refusal to perform a modification.  In other words, SBC wants the ability to refuse as many CLEC requests for a routine modification as possible.  Given SBC’s position that it is entitled to recover its demonstrable costs, a point on which the Coalition agrees, money is not the issue.  The ability to say “no” to CLECs – i.e., to reject a CLEC LSR for a UNE – is what SBC wants.  



Neither the word “retail” nor the phrase “without additional charges or minimum term commitments” are part of the FCC’s ruling on when ILECs must fulfill a CLEC request for routine modifications.  If this language is accepted by the Commission, SBC can refuse to perform a modification for a CLEC on the ground that SBC does not perform that modification for a retail customer without charging for it.  Since SBC is entitled to recover its cost of performing the work for a CLEC, it would be a violation of its UNE obligations for SBC to do for CLECs only what it does for its retail customers for free.
Q.
DID SBC JUSTIFY ITS ADDITIONAL LANGUAGE IN ITS DIRECT TESTIMONY?

A.
No, but SBC witness Roman Smith in testimony filed in Oklahoma and Kansas pointed to ¶¶ 645-648 of the TRO as justification.  Given the potential that the same or similar arguments may find their way into SBC’s rebuttal testimony (that is being filed simultaneously with this testimony), and because there is no prefiled surrebuttal filing opportunity, I will address those points here.  
Q.
DO YOU AGREE THAT THESE TRO PARAGRAPHS JUSTIFY CHANGING  THE DEFINITION OF ROUTINE NETWORK MODIFICATIONS AS SBC HAS DONE?

A.
No, we do not.  First, it should be noted that ¶¶ 645-648 of the TRO do not relate to routine network modifications to existing facilities (as found in ¶¶ 632-641), but rather relate to situations where a CLEC requests an ILEC “to construct new transport facilities to meet specific CLEC point-to-point demand requirements for facilities that the ILEC has not deployed for its own use.”
  The primary dispute and the issue the FCC sought to resolve in this part of the TRO was entirely different:  when a CLEC wants point-to-point facilities and the ILEC must construct new facilities to satisfy the demand, what rates apply?
  SBC’s attempt to take a discussion related to pricing for construction of new facilities to meet customer point-to-point demand out of context and apply it to routine modifications is misplaced.



Paragraph 647 of the TRO, also cited by Mr. Smith in his testimony filed in Oklahoma and Kansas, is simply irrelevant.  In that paragraph, the FCC rejected the ILECs’ contention that once the new loop facility was constructed, the ILEC did not have to provide access to that facility to another CLEC.
  We note that with respect to the discussion in these paragraphs, the FCC did not include any aspect of these paragraphs in its rules, including Sections 51.319(a)(8) and 51.319(e)(5) regarding routine network modifications. 

Q.
WITHIN THE PARAGRAPHS CITED BY MR. SMITH, DID YOU FIND ANY REFERENCE TO THE PHRASES “WITHOUT ADDITIONAL CHARGES OR MINIMUM TERM COMMITMENTS”?

A.
No, we did not.  There is no discussion about additional charges or minimum term commitments within those paragraphs.

Q.
YOU ALSO STATED IN YOUR DIRECT TESTIMONY THAT YOU DISAGREE WITH THE ADDITIONAL SBC REVISIONS TO SECTION 4.3.2 OF THE CONTRACT.  DID ANY SBC WITNESS ADDRESS THIS IN DIRECT TESTIMONY?

A.
No.  Nor have we seen justification for it in testimony filed in other states.   Therefore, we really do not have anything to respond to on this issue.  

Q.
THE COALITION OBJECTED TO SBC’s PROPOSED SECTION 4.3.3 TO THE CONTRACT, WHICH APPEARS TO BE A LIST OF ACTIVITIES THAT ARE NOT INCLUDED AS ROUTINE NETWORK MODIFICATIONS.  WHY?

A.
As I said in my Direct Testimony, the primary reason is that the FCC’s rule (and related discussion) does not create these exclusions as to what sorts of activities are not routine network modifications.  
Q.
HOW DOES SBC JUSTIFY THESE ADDITIONAL LIMITATIONS?
A.
No witness testified in support of these limitations on direct, but SBC witnesses have testified on this issue in Oklahoma and Kansas.  SBC did not cite to a provision in any of the FCC rules that support its proposal, but its witnesses pointed to ¶¶ 636, 637, 272, 288, and 290 of the TRO as support for SBC’s expansion of the list of activities that do not constitute routine network modifications.  We reviewed all of these provisions and still recommend that the Commission reject SBC’s proposed Section 4.3.2.

Q.
PLEASE EXPLAIN.
A.
In each instance, SBC is referring to a finding by the FCC on an unrelated issue and erroneously is attempting to use it to expand the list of activities that would not constitute routine network modifications.  Overall, the fallacy of SBC’s analysis is that it relies on unrelated discussions that have nothing to do with SBC’s obligation to perform the modifications in order to provide access to an existing facility.  SBC’s language is too overreaching and does not reflect the FCC’s findings with respect to the disputes related to routine network modifications.  



The table below identifies each component and provides the Coalition’s response.   

	SBC Language

	Coalition Response to SBC Justification



	Splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present.
	¶ 636 –   The FCC finds that the ILEC is not required to trench or place new cables for a requesting carrier.  That language is specifically found in Coalition’s language in § 4.3.2.  Neither the rule nor ¶ 636 discuss splicing cable.  SBC assumes that splicing cable equates to “new” cable, which we do not concur as splicing can occur for various reasons.  In fact, the FCC found in ¶ 637 that splicing into existing cable constitutes a “routine, day-to-day work” and, therefore is a routine network modification.



	Securing permits, rights-of-way, or building access arrangements.
	¶ 637 –   The FCC found that activities associated with building a new facility, such as securing permits or rights-of-way would not be included in routine activities.  However, SBC’s language goes far beyond the statement found in ¶ 637 in that SBC seeks to have no obligation at any time regarding CLECs’ use of SBC’s existing facilities.  It is difficult to understand how this exclusion would come into play or how it would be needed, given that SBC is modifying what already exists so that a CLEC can lease the loop or lease the transport.   In addition, the FCC’s discussion in ¶ 637 does not address building access at all.



	Constructing and/or placing new manholes, handholes, poles, ducts, or conduits.
	¶ 637 – SBC’s interpretation again goes beyond what is included in the list.  These exclusions are not found in the FCC’s rules.  We also note that while ¶ 637 suggests that the ILEC would not have to construct new manholes or conduits, SBC attempts to expand that discussion to other forms of facilities that were not suggested or listed by the FCC.  There are no technical or operational reasons to expand the list and SBC’s attempts to expand the list to “analogous” activities should be reviewed on a case-by-case basis between the parties rather than listed in the interconnection agreement. 



	Installing new terminals or terminal enclosures (e.g., CEVs, huts, or cabinets).
	¶ 637 – This exclusion is not found in the FCC’s rules.  The discussion in ¶ 637 of what the ILEC does not have to do is limited to an example of “installing altogether new terminals . . . .”  SBC tries to leverage this simple statement into a ban on work at all forms of terminals, not just those that are “entirely new.”  Again, we recommend that exclusions that are not listed in the FCC’s rules be addressed and reviewed by the parties on a case-by-case basis rather than listed in the interconnection agreement since there may be times where such a request is appropriate. 



	Providing new space or power for requesting carriers.
	¶ 637 – The FCC did not identify these activities as examples of what is not a routine network modification.  SBC’s reliance on the FCC descriptive phrase that activities that do not “encompass extensive delays” generally are routine ignores the examples given throughout this portion of the TRO and ignores the fact that the FCC’s phrase does not equate to an activity that would require “extensive engineering design.”  There is no basis in this paragraph to support this limitation as a blanket exclusion.  CLECs’ access to power and space — whether “new” to the CLEC or “new” in total because SBC would be creating it from scratch — should be a matter that is reviewed on a case-by-case basis, under the rubric of the FCC’s overarching principle that the ILECs are not required to undertake non-routine activities not routinely performed for the ILECs’ customers.  

       Importantly, the limitation that SBC seeks to insert here could have significant adverse implications and create disputes regarding SBC’s obligations to provide collocation.  In that respect, the collocation tariff provisions should apply without these limitations in the interconnection agreement.



	Removing or reconfiguring packetized transmission facility.
	¶¶ 272, 288, 290 – The Coalition agrees that SBC no longer must provide access to packet switching as an unbundled network element under Section 251.  SBC does have an obligation to allow CLECs to provide voice services when SBC establishes FTTH and FTTC arrangements and copper facilities do not exist.  Under the terms of this interconnection agreement, the language SBC is proposing could negatively impact CLECs’ limited right to provide voice.  It would be inappropriate to add this provision as an exclusion to routine network modifications as when nowhere in the cited paragraphs is the FCC addressing that topic.  



For all of these reasons, the Coalition opposes SBC’s laundry list of additional exclusions laid out in its proposed Section 4.3.3 as being unduly restrictive.  Nevertheless, the CLEC Coalition is willing to amend its proposal to add to its list of excluded activities (i.e., not routine network modifications) those specific additional examples that the FCC mentioned in paragraph 637 of the TRO but which did not make it into the associated rules – those being, “securing permits or rights of way, constructing new manholes or conduits, or installing altogether new terminals.”  Otherwise, SBC’s language is unsupported by the FCC’s discussion in the TRO and has the potential to deny CLECs’ access to modifications that are routine, especially in the context in which they may be requested.  

Q.
HAS SBC PROPOSED FURTHER LANGUAGE THAT YOU OPPOSE?

A.
Yes, as I explained in my Direct Testimony, SBC has also proposed language that would give it the right to unilaterally determine how the modifications are to be made (SBC’s proposed Section 4.3.4) and has proposed language attempting to expand the activities associated with provision of copper or fiber packetized transmission facilities (SBC’s proposed Section 4.3.5).

Q.
DID SBC EXPLAIN ITS POSITION REGARDING ITS PROPOSED CONTRACT LANGUAGE IN SECTION 4.3.4?

A.
Not in its direct testimony here.  In other states, however, SBC’s witnesses have suggested that the language is appropriate because the FCC requires SBC to provide these modifications in a nondiscriminatory fashion and SBC should be allowed sole discretion on how it will perform the modifications.

Q.
ASSUMING SBC TAKES THE SAME POSITION HERE THAT IT TOOK IN KANSAS AND OKLAHOMA, DO YOU AGREE WITH ITS ASSESSMENT OF SBC’s RIGHTS UNDER THE TRO IN THIS REGARD?

A.
No, I do not.  First, it is a huge leap to suggest that the requirement for the ILEC to provide routine network modifications in a nondiscriminatory manner means that SBC must use the same network or engineering principles that it uses when serving its own customers.  The leap is based on the concept we discussed earlier that SBC also wants to limit routine modifications to CLEC requests that seek to use the facility in the identical manner and method that SBC uses it.  But there is no correlation between what the CLEC seeks to use the facility for with what SBC uses it for.  Instead, the test is that SBC must provide the facility (through routine modifications) if it would provide that facility to one of its customers – regardless of how SBC does the modification or how SBC uses the facility.  Therefore, it does not also mean that SBC must use the same engineering or network principles as, in fact, those principles may have already been updated by SBC or industry practice between the time that SBC provided the facility to its customer and when the CLEC requested the facility (and SBC has to perform the modification).



There is simply too much opportunity for SBC to use this limiting language to justify its use of an antiquated or outdated process that it once might have used, but would no longer make sense in provisioning the same facility today.  SBC’s methods and procedures for providing these elements changes as processes are updated – accordingly, CLECs should expect that SBC will use the most up-to-date process, rather than potentially an older process – which is exactly what this language would allow SBC to do.



As to giving SBC sole discretion on when it will perform the modification, we believe it is more appropriate for SBC to work with the CLEC to ensure that the modification is being made consistent with the CLEC’s request and is, in fact, performed in that same fashion as SBC would perform it for its own customers as of the time CLEC makes its request.  Allowing SBC complete and total control over these modifications simply gives SBC too much latitude and discretion.

Q.
YOU SAID IN YOUR DIRECT TESTIMONY THAT YOU OBJECT TO SBC’s PROPOSED CONTRACT LANGUAGE IN SECTION 4.3.5.  DID SBC JUSTIFY THIS LANGUAGE IN DIRECT TESTIMONY?

A.
No, and we remain convinced that SBC’s proposal is far too overreaching.  While it relates to activities associated with provision of packetized switching, it also goes further and discusses multi-plexing equipment and sub-loops; neither of which are affected by the TRO or TRRO.  
Q.
HAVE YOU REVIEWED MR. SMITH’S TESTIMONY ON PAGES 31-32  ON COST RECOVERY AND PRICING FOR ROUTINE NETWORK MODIFICATIONS?

A.
Yes.  Mr. Smith states that CLECs are ignoring the FCC’s plain statement that the ILECs are entitled to recover their costs in performing routine network modifications.  We are not ignoring the FCC’s ruling; we agree that the FCC stated the ILECs are entitled to recover their costs.  However, we remain concerned that SBC has made no demonstration of what costs are not already being recovered.  SBC is not be permitted to charge for an activity that is a routine network modification where the cost of performing that activity is already part of the recurring or non-recurring charges for the UNE.  The very fact that we are talking about routine network modifications means that SBC is performing these activities on a regular basis.  That is, the activity may not be being performed all the time, but it is being performed much of the time the loop or transport is being provisioned.  A cost that SBC so predictably incurs is almost certainly already in SBC’s rates and charges in many cases.


At this juncture there is no evidence on which to conclude whether and which routine network modifications are already contemplated in existing rates.  SBC is proposing that it be allowed to charge on an “individual case basis” (ICB) for routine network modifications.  Charging on an “ad hoc” basis, as and when SBC sees fit when it receives a request for a routine network modification, is not acceptable.  CLECs will be put in the position of being forced to agree to whatever SBC proposes to charge, with no recourse, no standardization and with SBC having succeeded in adding another level of delay and another source of dispute into CLECs’ efforts to provision services to meet customer needs.  CLECs will be driven to using SBC’s special access services.  Moreover, allowing SBC to charge for routine network modifications on an ICB basis would violate the TELRIC pricing obligation for UNEs.  
Q.
WHAT DO YOU RECOMMEND? 

A.
I recommend that the Commission reject SBC’s proposed language in: (i) Section 4.3.2 because the SBC-proposed qualifications on the routine network modifications are not founded in the TRO; (ii) Section 4.3.3 because the list of exclusions is overreaching and should be reviewed on a case-by-case basis between the parties as requests are made; (iii) Section 4.3.4 because this provision provides SBC with far too much unilateral control over how the modification is provided; and (iv) Section 4.3.5 because this provision overstates the TRO’s decision regarding packetized switching.  I further recommend that the Commission adopt the Coalition’s proposed language in Section 4.3.2 (loop) and Sections 10.7-10.7.2 (dedicated transport), with the limited modifications I have proposed above, to more closely implement the FCC’s determinations on routine network modifications.


Finally, I urge the Commission to reject SBC’s proposed ICB pricing.  Instead, SBC should be ordered to identify the particular network modifications that are not already included in its recurring and non-recurring charges set forth in Appendix pricing, and to produce cost studies in support of any proposed charges SBC wants to levy for routine network modifications that it contends are not already recovered through existing rates.  SBC undoubtedly knows what routine network modifications CLECs have ordered and are ordering; the obligation rests on SBC to demonstrate that it is not recovering its costs.
VI.   ACCESS TO ENTRANCE FACILITIES IS DISTINCT

 FROM ACCESS TO INTERCONNECTION FACILITIES
AT COST-BASED RATES
UNE 6 -- Section  1.2.4

Q.
IS THIS DISPUTE CLEARER NOW THAT YOU HAVE HAD AN OPPORTUNITY TO REVIEW SBC’s TESTIMONY?  
A.
No, not at all.  Mr. Silver says on page 23 of his testimony that the FCC’s decision in the TRRO does not require SBC to provide “the facilities that would be comparable to entrance facilities.” He goes on to state on that same page that CLECs’ request for interconnection facilities is a request for something not required under § 251 and thus not appropriately in this interconnection agreement.  This statement makes no sense at all since the obligation to provide interconnection is an obligation imposed upon all ILECs by § 251(c)(2).
Q.
WHAT DID THE FCC DECIDE?
A.
In the TRRO, the FCC determined that CLECs were not impaired without access to one form of dedicated transport — entrance facilities — as unbundled network elements under § 251 of the Act.  As a result, this form of dedicated transport no longer is required to be available at TELRIC rates under § 251.  What the FCC also said in the TRRO, however, is that 

[w]e note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.  Thus, competitive LECs will have access to these facilities at cost-based rates to the extent that they require them to interconnect with the incumbent LEC’s network.



The Coalition recognizes that the statutory requirements for unbundling under Section 251 and interconnection under Section 251 are distinct.  Nonetheless, because the pricing of interconnection facilities is cost-based, as is the pricing for UNEs under § 251, and to ensure that nothing in UNE Attachment 6 could be interpreted or applied to prevent CLECs from having access to interconnection facilities at cost-based rates, CLECs proposed the following contract language that tracks the FCC’s conclusion very closely:

1.2.4
The Parties agree that the FCC in its Triennial Review Order determined in ¶ ____ and confirmed in ¶ 140 of the TRRO that the FCC’s finding of non-impairment with respect to entrance facilities does not alter CLEC’s right to obtain  interconnection facilities pursuant to Section 251(c)(2) and to have access to these facilities at cost-based rates to the extent CLEC requires them to interconnect with SBC’s network.    

The Coalition considers its proposed Section 1.2.4 to be a straightforward implementation of the FCC’s ruling and urges the Commission to adopt this language for the parties’ interconnection agreement.
VII.   IMPLEMENTATION OF THE TRRO REQUIREMENTS

AND THE TEMPORARY RIDER 

Q.
HAVE YOUR REVIEWED MR. SILVER’S TESTIMONY REGARDING DECLASSIFIED UNEs, THE TRRO TRANSITION PLAN AND THE SBC TEMPORARY RIDER? 
A.
Yes, I have.  
Q.
HAVE YOU CHANGED YOUR POSITION ON THE TEMPORARY RIDER; THAT IS, CAN YOU ACCEPT IT AS A REASONABLE MECHANISM FOR IMPLEMENTING THE TRANSITION PLAN?
A.
No.  SBC still ignores two key aspects of the TRRO that must be in our successor agreement:



1.
Moves, Adds, and Changes for the Embedded Base -- There are no terms or conditions (or recognition) that allow the CLEC to obtain Mass Market ULS/UNE-P, or DS1 and DS3 Loops and Transport for its embedded customers where there are moves, adds, or changes required by the existing customer; 



2.
Self-Certify and Provision -- There are no terms and conditions (or recognition) that, as specifically provided in the TRRO, the CLECs can order DS1 and/ DS3 loops and/or transport after self-certifying based on a good faith belief that impairment exists under the FCC’s new rules and, as a result, SBC must first provision the order, even if it seeks later to dispute the order.

Q.
WHY DOES SBC NOT INCLUDE TERMS AND CONDITIONS FOR MOVES, ADDS AND CHANGES FOR THE EMBEDDED CUSTOMER BASE? 

A.
Mr. Silver’s recap of the TRO and TRRO on pages 35-40 of his testimony sets out SBC’s view that the FCC’s objective is to move CLECs off § 251 unbundled network elements and onto other facilities and service arrangements as quickly as possible.  In his view, it makes no sense to think that CLECs would be able to place an order for a UNE-P combination or for a UNE loop since that would be adding to service arrangements the FCC determined would no longer be available.  Mr. Silver’s view has a certain superficial logic; certainly it is consistent with SBC’s intense dislike of and intense desire to eliminate UNE-P and other unbundling requirements.  But, Mr. Silver’s interpretation is not what the FCC said in the TRRO, and it ignores the FCC’s multiple statements that CLECs were to have the transition period to effect an orderly transition to other facilities and services.  Nothing could be more disruptive to CLECs’ operations and to CLECs’ customers than refusing to recognize that customer needs will not be static during a transitional time-frame set by rule.  The FCC understood this.  SBC simply refuses to acknowledge that this is true.  

Q.
WHAT DID THE FCC SAY IN THE TRRO?

A.
The FCC clearly requires that CLECs be able to provide continued and uninterrupted service to its embedded customer base during the Transition Period.  In ¶ 199, with respect to continued provision of UNE-P during the transition period, the FCC stated:

. . . During the twelve-month transition period, . . . , competitive LECs will continue to have access to UNE-P priced at TELRIC plus one dollar until the incumbent LEC successfully migrates those UNE-P customers . . . .


Then, as to unbundled local switching, the FCC states:

. . . However, within that twelve-month period, incumbent LECs must continue providing access to mass market unbundled local circuit switching at a rate of TELRIC plus one dollar for the competitive LECs to serve those customers until the incumbent LECs successfully convert those customers to the new arrangements.


(Emphasis added.)  The FCC’s rules likewise recognize that the ILEC is obligated to provide CLECs with access to local circuit switching (and, thus UNE-P) “to serve [CLECs’] embedded customer base of end-user customers.”
  The FCC’s statements on the need for orderly transition also appear in the discussion and rulings on UNE loops and transport.  Our direct testimony addresses this as well.
Q.
IN YOUR DIRECT TESTIMONY, YOU DESCRIBED WHAT CLECs NEED TO “SERVE [THEIR] EMBEDDED CUSTOMER BASE OF END-USER CUSTOMERS” DURING THE TRANSITION PERIOD.  DO YOU STAND BY THAT TESTIMONY?

A.
Yes, I do.  If anything, the recent experience of the Coalition members in states that have not issued an order similar to this Commission’s emergency order revealed the disruption to operations and inability to meet customer needs that we expected.  
Q.
YOU ALSO OBSERVE THAT A SECOND TRRO MATTER THAT MUST BE IMPLEMENTED IS NOT FOUND IN EITHER SBC’s PROPOSED UNE APPENDIX OR IN THE TEMPORARY RIDER.  WHAT IS THAT?  

A.
Under the TRRO, the FCC specified the process by which CLECs are to submit orders for DS1 or DS3 loops or transport UNEs.  In ¶ 234, the FCC stated:

We therefore hold that to submit an order to obtain a high-capacity loop or transport UNE, a requesting carrier must undertake a reasonably diligent inquiry and, based on that inquiry, self certify that, to the best of its knowledge, its request is consistent with the requirements discussed in parts IV, V, and VI above and that it is therefore entitled to unbundled access to the particular network elements sought pursuant to section 251(c)(3).  Upon receiving a request for access to a dedicated transport or high-capacity loop UNE that indicates that the UNE meets the relevant factual criteria discussed . . . ., the incumbent LEC must immediately process the request.  To the extent that an incumbent LEC seeks to challenge any such UNEs, it subsequently can raise that issue through the dispute resolution procedures provided for in its interconnection agreements.  In other words, the incumbent LEC must provision the UNE and subsequently bring any dispute regarding access to that UNE before a state commission or other appropriate authority.

Q.
DO YOU STAND BY YOUR TESTIMONY THAT THIS PROVISION IS  IMPORTANT TO CLECs AND MUST BE IN THE SUCCESSOR AGREEMENT?
A.
Yes, I do.  I discuss my reasons in detail in my Direct Testimony.  I recommend: (1) the Commission reject SBC’s Temporary Rider (and proposal to eliminate terms and conditions for provision of certain UNEs under the TRRO from Attachment 6, and, instead, approve our proposed redlines to Attachment 6 that implements and recognizes all aspects of the TRRO, including the Transition Plan; and (2) to ensure that all TRRO requirements are included in Attachment 6, including CLECs’ access to mass market switching/UNE-P to serve its embedded customer base for moves, adds, and changes for those customers, and self-certification procedures to order high capacity loops and transport.
VIII.   MISCELLANEOUS, SPECIFIC UNE 6 CONTRACT
LANGUAGE DISPUTES
Contract Sections 1.25, 1.26, 2.1, 4.4.1.2, 2.18.7, 2.25, 2.32, 

4.8, 5.5, 7.0 – 7.1, 10.11 and 2.2 inter alia
Issue:  UNE 6 – Section 1.26 (Coalition proposed “Network Elements Reclassified as UNEs under § 251”)

Q.
MR. SILVER STATES ON PAGES 21 AND 22 OF HIS TESTIMONY THAT IT IS ALMOST A CERTAINTY THAT NO NETWORK ELEMENT THAT IS “DECLASSIFIED” WILL EVER BE REQUIRED TO BE PROVIDED AS A NETWORK ELEMENT UNBUNDLED  UNDER § 251 AGAIN.  DO YOU AGREE?
A.
I agree it is not particularly likely, but given the hotly contested status of unbundled network elements under § 251 it is possible.  In any event, the Coalition withdraws its proposed language (Section 1.26) so this dispute no longer exists.  
Issue:  UNE 6 — Section 2.1

Q.
HAS SBC EXPLAINED IN ITS TESTIMONY ITS POSITION WITH RESPECT TO SBC’s PROPOSED LANGUAGE REGARDING THE GEOGRAPHIC AREA IN WHICH IT IS REQUIRED TO PROVIDE ACCESS TO UNBUNDLED NETWORK ELEMENTS?
A.
Not really.  From my review of SBC’s testimony, I could not find any witness that  filed any explanation of its position.  As I said in my Direct Testimony, we object to the problematic aspect of the following language, because of our concern that it could be interpreted by SBC to restrict CLECs’ access and use of UNEs to providing services limited by the geographic boundary of its local calling areas.  CLECs are not required to mirror the incumbents’ local calling areas when setting up their own serving areas, nor is SBC’s obligation to provide UNEs geographically limited to its local calling area.  All that the Coalition’s language is intended to do is make clear that SBC’s obligation extends throughout its certificated territory.  
Q.
WHAT IS THE DISPUTED LANGUAGE?

A.
The disputed language is shown below:

2.1
This Attachment sets forth the terms and conditions pursuant to which SBC MISSOURI agrees to provide CLEC with access to Unbundled Network Elements under Section 251(c)(3) and under Section 271 of the Act in SBC MISSOURI’s incumbent local exchange areas for the provision of CLEC’s Telecommunications Services.  The Parties acknowledge and agree that SBC MISSOURI is only obligated to provide make available UNEs and access to UNEs to CLEC in SBC MISSOURI’s certificated territory within the state of MISSOURI incumbent local exchange areas.  SBC MISSOURI has no obligation to provide such UNEs to CLEC at locations where SBC MISSOURI has facilities and equipment outside of its certificated territory.  The Parties agree that CLEC’s local calling areas are not required to match SBC MISSOURI’s local calling areas or match SBC MISSOURI’s exchange boundaries.  Therefore, nothing in this Section 2.1 is intended to preclude CLEC from obtaining unbundled network elements from SBC MISSOURI  within SBC MISSOURI’s territory and using such unbundled network elements to provide Telecommunications Services that cross SBC MISSOURI’s exchange boundaries and local calling areas, including UNE section 251 and section 271 meet point arrangements with other incumbent LECs. for the purposes of CLEC providing and/or extending service outside of SBC MISSOURI’s incumbent local exchange areas.  In addition, SBC MISSOURI is not obligated to provision UNEs or to provide access to UNEs and is not otherwise bound by an 251(c) obligations in geographic areas other than SBC MISSOURI’s incumbent local exchange areas. 
Q.
WHAT DID MR. SILVER SAY ABOUT THIS IN HIS DIRECT TESTIMONY?

A.
The whole of Mr. Silver’s testimony on this issue is:  “Section 251(c) establishes additional obligations of ‘incumbent local exchange carriers,’ and Section 251(h)(1) defines and incumbent local exchange carrier by characteristics ‘with respect to an area.’”
  CLECs’ language addresses the apparent concern that SBC is only required to provide UNEs in its certificated area.  SBC’s testimony does nothing to convince CLECs that SBC’s language is superior and only increases CLECs’ concern that SBC’s language could be unilaterally interpreted (by SBC) in the future to have the adverse consequences CLECs fear.   
Issue:  UNE 6 – Sections 1.2.5 (SBC language),  4.8, 5.5, 7.0-7.1, and 10.11 (SBC’s proposed right to disconnect or convert UNEs to special access)
Q.
DID SBC ADDRESS ITS POSITION ON THE PROCESS THAT WILL APPLY IF A CLEC IS REQUIRED TO CEASE USING A NETWORK ELEMENT UNBUNDLED UNDER § 251, BECAUSE SUBSEQUENT CHANGES, SUCH AS WIRE CENTER RECLASSIFICATIONS, ELIMINATE ACCESS TO THAT UNE?

A.
No, not really although during negotiations with SBC I believe SBC understands this issue and may have a response that recognizes CLECs’ concerns in its rebuttal testimony.  But, overall, SBC is wedded to the concept of moving CLECs off § 251 unbundled network elements within 30 days, and reserving the right to disconnect CLECs’ facilities or convert them to an analogous special access service where it determines that such service is available.  Disconnection is an extremely disruptive option not just for CLECs but for CLECs’ customers.  The entire battle over § 251 UNEs is a matter of pricing.  Unless one assumed that SBC has no obligation under the Act to make unbundled local switching available under § 271, (an assumption that has no defensible legal basis and which not even SBC asserts), the impact of the FCC’s unbundling decisions in the TRRO is to alter pricing and to substitute a “commingled arrangement” for what is now a “combination.”  CLECs believe SBC should not have the option to disconnect at all — and certainly should not have this option without a process that ensures CLECs first have notice and a reasonable time to rearrange their serving facilities.  
Q.
WHAT IS SBC PROPOSING?

A.
Mr. Silver states in his testimony that it is SBC’s position that a 30-day time frame is sufficient for CLECs to move off § 251 unbundled network elements and that a time frame that encourages CLECs to make the move will result in a necessary shift to CLECs’ investing in their own facilities.
Q.
WHAT IS YOUR RESPONSE?

A.
Many members of the Coalition are facilities-based CLECs; many members have been increasing their investment in facilities and restructuring their operations since the FCC issued the TRO.  We will not debate here the difficulties CLECs encounter in obtaining funding for such expansion or the practical impossibility to construct or acquire facilities everywhere at once.  The point is that CLECs need a reasonable time to move off § 251 network elements and that 30 days – where SBC proposes that time frame outside of the FCC’s transition plan – is simply unworkable.  I stand by my Direct Testimony on this point. 

Q.
WHAT ABOUT SBC’s PROPOSAL TO CONVERT A NETWORK ELEMENT TO AN ANALOGOUS SPECIAL ACCESS SERVICE?  CAN’T THIS BE DONE IN 30 DAYS OR DONE IF A CLEC EXCEEDS THE CAP ON HIGH-CAPACITY LOOPS OR TRANSPORT?
A.
The problem with SBC’s proposal is that SBC should not unilaterally be determining what constitutes an “analogous special access service.”  SBC has two special access tariffs, one interstate and one intrastate, and the rates and charges are not the same.   SBC also has a price for the service when provided on a month-to-month basis that is higher than one provided on a term of one year or more.  Finally, many CLECs have a contract for special access services provided at term and volume commitments that provide for discounted rates.  SBC should not be given control and the ability to impose the highest possible charges, and apply non-recurring charges, for what amounts to a reclassification of billing for a CLEC’s DS1 or DS3 UNE circuit to a DS1 or DS3 special access circuit.  CLECs must control this process on a circuit by circuit basis, not SBC.  
Issue:  UNE 6 various sections (“end user” vs. “customer”)

Q.
DID SBC EXPLAIN WHY IT BELIEVES THAT § 251 UNBUNDLED NETWORK ELEMENTS CAN BE USED ONLY TO SERVE END USER CUSTOMERS AND NO OTHER CUSTOMERS?
A.
Yes, it did.  Mr. Smith asserts on page 40 of his testimony that the Texas Commission’s ruling in arbitration between SBC and El Paso Networks Docket No. 26904 established that the word “customer” cannot be substituted for the term “end user.”  What he does not state is that the issue in that arbitration dealt only with  UNE loops, not  all UNEs.   Mr. Smith also fails to inform the Missouri Commission that the arbitrator in Kansas rejected SBC’s position that UNEs could only be used by CLECs to serve “end users.”



SBC is not restricted in its own use of its facilities; it can use its network to serve both retail and wholesale customers.  The FCC has imposed no blanket restriction on CLECs’ use of § 251 UNEs.  If the FCC believed that the Telecom Act, properly interpreted, limits the use of UNEs to end-user customers and prohibits their use for all types of wholesale customers, it would not have gone through the process in the TRRO of making non-impairment findings for service provided to certain sub-types of wholesale customers – i.e., wireless and long-distance carriers.
 This Commission should not condone SBC-proffered restrictions where such restrictions do not exist.  
Issue:  UNE 6 Section 2.33.49 (Notice of Network Modifications—Removal of Copper)
Q.
SBC WITNESS MR. HATCH TESTIFIES AT SOME LENGTH ON THE TOPIC OF NOTIFICATION OF NETWORK CHANGES.  DOES HE ADDRESS THE DISPUTE BETWEEN SBC AND THE COALITION AND THE COALITION’S CONCERN?

A.
No, he does not.  Mr. Hatch at page 26 of his testimony asserts that CLECs’ proposed request for notice via Accessible Letter would introduce ambiguity and lead to disputes, would delay SBC from upgrading its network and contradict the processes in the FCC’s Rules.  It is hard to understand how the request for Accessible Letter notice could have all these adverse effects.  Certainly, the Coalition is not at all proposing anything that contradicts the FCC’s notification rules.   
Q.
WHAT IS THE PROPOSED CLEC LANGUAGE IN SECTION 2.33.4 INTENDED TO ADDRESS?

A.
This language addresses CLECs’ notice rights when SBC plans to modify its network, including a decision to remove copper loops.  The removal of copper can have a profound effect on CLECs’ operations; all that CLECs want is for SBC to issue an Accessible Letter and post notice on its website when and if it intends to remove copper.  This notice would be provided simultaneously with a filing at the FCC, and it is not a notice requirement that in any way conflicts with or supersedes the FCC’s rules on notice.  



As I said in my Direct Testimony, the FCC’s rules provide that CLECs can object to copper removal, but any objection must be received by the FCC within nine business days from the release of the FCC’s public notice.  Notice via Accessible Letter will assist CLECs in catching and being aware of SBC’s planned removal of copper and, if appropriate, filing objections to copper removal at the FCC as the FCC’s existing rules permit.   Nothing in the CLECs’ language alters the FCC’s jurisdiction or extends the time frames set out in the FCC’s rules.
IX.   WIRE CENTER CLASSIFICATION
Q.
HAVE YOU REVIEWED SBC WITNESS CAROL CHAPMAN’S DIRECT TESTIMONY ON THE MANNER IN WHICH SBC CLASSIFIED ITS WIRE CENTERS AS TIER 1, TIER 2 OR TIER 3?
A.
Yes, I have. 
Q.
DO YOU HAVE ANY QUESTIONS OR CONCERNS REGARDING THE PROCESS SBC FOLLOWED?
A.
Yes, I am concerned that SBC may not have tallied its business line counts correctly.  There is no indication in Ms. Chapman’s testimony that SBC's process employs any steps to try to identify and exclude non-switched business lines, including but not limited to broadband internet access lines that ride on bundled (with voice) DS1 service.  The FCC in the TRRO specified that business line tallies 

(1) shall include only those access lines connecting end-user customers with incumbent LEC end-offices for switched service, (2) shall not include non-switched special access lines, (3) shall account for ISDN and other digital access lines by counting each 64 kbps-equivalent as one line.


Whether a wire center is correctly classified is very important to CLECs and to SBC because CLECs’ access to high-capacity loops and transport under § 251 depends on such classifications. In order to be certain that SBC’s processes complied with the FCC’s rules and in order to be sure that the “determination” contemplated in the rules is correct, it is prudent that the classification be reviewed by the Commission.  I agree with Ms. Mulvany Henry’s conclusion that this review should be done in a separate proceeding.  The Coalition recommends that the Commission initiate a separate docket for the purpose of reviewing the manner in which SBC has classified its wire centers in Missouri so that all parties and the Commission can be sure that SBC’s processes did address the various requirements the FCC’s rules impose.   
Q.
Does this conclude your DIRECT testimony?
A.
Yes, it does. 
� 	Big River Telephone Company; Birch Telecom of Missouri, Inc. and ionex communications, Inc.; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc., and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC.





� 	Chapman Direct at 14-15.


� 	TRO ¶ 588 (“We recognize, however, that converting between wholesale services and UNEs (or UNE combinations) is largely a billing function.”).


� 	In fact, SBC has been processing special access to UNE conversions for NuVox for four years via an established ASR-plus-spreadsheet process, and a commingling requirement has existed since the TRO became effective in October, 2003, and became final in June, 2004 when the ILECs’ declined to appeal the USTA II decision.  


� 	Christensen Direct at 39-40.


� 	Christensen Direct at 28-29.


� 	Silver Direct at 97-98.


� 	TRO at ¶ 575.


� 	Id.


� 	Id.


� 	TRO, ¶ 645 (footnote omitted).


� 	Id. at ¶ 645 (not require ILECs to construct new facilities at cost-based rates); ¶ 646 (ILECs offer to build transmission facilities through construction provisions in special access tariffs); and ¶ 648 (clarify to ensure that ILEC is not obligated to build out facilities at TELRIC pricing.).


� 	Id. at ¶ 647.


� 	TRRO ¶ 140 (footnote omitted).


� 	TRRO, ¶ 199.


� 	Id. at ¶ 216.


� 	47 C.F.R. § 51.319(d)(iii).


� 	TRRO, ¶ 234 (footnotes omitted).


� 	Silver Direct at 129.


� 	TRRO, ¶ 34.


� 	47 C.F.R. 51.5.
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