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REPORT AND ORDER
Procedural History
On May 23, 2002, Union Electric Company d/b/a AmerenUE and Cuivre River Cooperative filed a joint application under Section 394.312, RSMo 2000
.  In the applica​tion, they requested the Commission determine that their proposed Second Territorial Agreement, designating the service territory of each of the Applicants, is not detrimental to the public interest.  The proposed territorial agreement is attached to this Report and Order as Attachment A.

The Commission issued an Order and Notice on May 29, 2002, directing parties wishing to intervene in the case to do so by June 18, 2002.  No applications to intervene were filed.  On August 29, 2002, the parties filed their Unanimous Stipulation and Agreement.  A copy of it is attached as Attachment B.

The Commission held an evidentiary hearing on September 3, 2002.  All parties were represented at the evidentiary hearing.  The parties stipulated to the admission of the Second Territorial Agreement, the Unanimous Stipulation and Agreement, and the witnesses’ prefiled testimony.

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

The Parties:

AmerenUE is a Missouri corporation authorized to do business in Missouri as an electrical corporation.  Cuivre River is a rural electric cooperative organized and existing under Chapter 394.  Both parties are engaged in the sale and distribution of electricity in Lincoln and Warren Counties in Missouri.

The Territorial Agreement:
Applicants jointly applied for approval of a Second Territorial Agreement that would designate the boundaries of electrical service areas of each of the Applicants.  The agreement also sets out the powers that each applicant grants to the other to operate in their respective corporate boundaries. 

The Second Territorial Agreement displaces competition between AmerenUE and Cuivre River by giving each of them exclusive areas of service in parcels of land in Lincoln and Warren Counties, Missouri. The agreement also provides for a Competition Area, known as the Highway T corridor, between AmerenUE and Cuivre River.   Metes and bounds descriptions and maps of the parcels of land affected accompanied the agreement. 

The parties agree that Cuivre River should be allowed to serve new customers in the Competition Area even if a municipality in that area exceeds a population of 1,500.  Absent this agreement, Cuivre River would not be able to serve new structures in those municipalities without a Commission finding that Cuivre River was the “predominate supplier” at the time the decennial census declared the city in excess of 1,500 population.
 

To compete with Cuivre River in the Competition Area, AmerenUE asks the Commission to waive Commission Rule 4 CSR 240‑14.020(1)(E), which forbids a public utility from providing free or reduced cost wiring, piping, appliances or equipment.  The Commission waived the same rule for AmerenUE in its First Territorial Agreement with Cuivre River, which the Commission approved in Case EO‑93‑166.  AmerenUE asks the Commission to waive the rule until September 1, 2011.

The Unanimous Stipulation and Agreement:

The parties stipulated that the Second Territorial Agreement is not detrimental to the public interest and should be approved.  The parties also stipulated that the illustrative tariffs filed by AmerenUE should be revised and that good caused exists for the Commission to waive its rule.  The parties agreed that if AmerenUE’s offer to provide free or reduced priced services under this agreement is accepted, then AmerenUE shall report the acceptance to the Commission and the Office of Public Counsel within two weeks.  The parties also agreed that AmerenUE will not be allowed to recover the cost of serving a new structure except during the course of a rate case and based on evidence that AmerenUE and its existing customers will benefit by AmerenUE’s service to the new structure.

Testimony Adduced at the Hearing:

Cuivre River produced Dan Brown as a witness.  Robert Schmidt testified for AmerenUE.  The Staff tendered James Ketter to testify.  The Commission finds each of these witnesses to be credible, and further finds the facts to be as they testified.

The testimony confirmed that no customers would experience a change of suppliers under the Second Territorial Agreement.  The Commission finds that the agreement meets all statutory and regulatory requirements and it is not detrimental to the public interest.

The Commission finds that the Applicants are capable of adequately and safely serving the customers in their respective areas.  The Commission further finds that the overall effect of the proposed territorial agreement would not be harmful to ratepayers, and that the agreement would promote efficiency and safety.
Conclusions of Law
The Missouri Public Service Commission has reached the following conclusions of law.

The Commission has jurisdiction over AmerenUE under Section 386.250(1).  The Commission has jurisdiction over Cuivre River Cooperative under Section 394.160.  Also, the Commission has jurisdiction over the Second Territorial Agreement as specified in Section 394.312.  Commission Rule 4 CSR 240‑14.010(2) permits the Commission to waive rules in 4 CSR 240‑14 for good cause shown.

The Commission may approve a territorial agreement if the agreement in total is not detrimental to the public interest.
  In making a determination as to whether or not a territorial agreement is detrimental to the public interest, the Commission considers four factors.

The first factor is the extent to which the agreement eliminates or avoids unnecessary duplication of facilities. The Joint Applicants stated as much in their Joint Application.  Also, Cuivre River’s witness, Dan Brown, AmerenUE’s witness, Robert Schmidt, and Staff’s witness, James Ketter, testified that the Territorial Agreement would avoid any future duplication of facilities in the affected areas.  The Commission concludes that the territorial agreement, if approved, will prevent wasteful duplication of facilities and unnecessary competition between Cuivre River and AmerenUE.

Second, the Commission will consider the ability of each party to the territorial agreement to provide adequate service to the customers in its exclusive service area.  Mr. Palmer and Mr. Ketter testified, and the Commission concludes, that the Applicants can adequately serve their designated areas.

The third area for Commission concern is the likely effect of the territorial agreement on customers of the Joint Applicants.  The Joint Application stated that no customers would be required to change electrical suppliers.  Mr. Brown, Mr. Schmidt and Mr. Ketter all testified that no customers would be required to change electrical suppliers. 

The Commission concludes that the Second Territorial Agreement will not negatively impact any customers of AmerenUE or Cuivre River.  Also, the parties’ agree​ment to have a Competition Area likely will benefit new customers in that area.  As part of the request for the competition area, the Applicants ask the Commission to issue a blanket waiver of its Utility Promotions Practices Rule.  Commission Rule 4 CSR 240-14.020(1)(E) states that a public utility shall not offer free or less than cost or value wiring, piping, appliances or equipment.  Commission Rule 4 CSR 240‑14.010(2) allows the Commission to waive that rule for good cause shown.  The Commission concludes that AmerenUE has shown good cause to waive Commission Rule 4 CSR 240‑14.020(1)(E).

Fourth, the Commission will consider other cost and safety benefits attributed to the proposed territorial agreement.  Mr. Brown testified that the agreement would allow Cuivre River to minimize its investment in and around certain municipalities.  The agreement benefits Cuivre River because it allows Cuivre River to serve new customers in areas in which it could not serve without the agreement.  Mr. Schmidt stated that the agreement would allow AmerenUE to better plan its substation locations and sizes, as well as feeder routes and sizes.  The Commission concludes that implementa​tion of the Second Territorial Agreement will result in cost benefits.

The Commission may approve a terri​torial agreement if the agreement in total is not detrimental to the public interest.
  Based on its findings of fact, the Commission concludes that the Second Territorial Agreement proposed by AmerenUE and Cuivre River is not detrimental to the public interest and should be approved.
IT IS THEREFORE ORDERED:
1. That the Second Territorial Agreement attached to this order as Attachment A and signed by Union Electric Company d/b/a AmerenUE and Cuivre River Electric Cooperative on May 23, 2002, is approved.

2. That the Unanimous Stipulation and Agreement attached to this order as Attachment B is approved.

3. That no later than [date plus 30], 2002, Union Electric Company d/b/a AmerenUE shall file revised tariffs consistent with the illustrative tariffs it filed with the Joint Application, but incorporating the changes agreed upon in the August 29, 2002 Unanimous Stipulation and Agreement among Union Electric Company d/b/a AmerenUE, Cuivre River Electric Cooperative, the Staff of the Missouri Public Service Commission and the Office of Public Counsel.

4. That the Commission waives Commission Rule 4 CSR 240‑14.020(1)(E) for Union Electric Company d/b/a AmerenUE as agreed upon by the parties in their Unanimous Stipulation and Agreement, attached as Attachment B.  That the Commission’s waiver of the rule expires on September 2, 2011.

5. That this Report and Order shall become effective on September 20, 2002.

6. That this case may be closed on September 21, 2002.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe,

Gaw, and Forbis, CC., concur.

Dated at Jefferson City, Missouri,

on this 17th day of September, 2002.
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� All further statutory references are to the Revised Statutes of Missouri 2000 unless otherwise indicated.


� Attached to the proposed Territorial Agreement were exhibits which are not attached to this order due to their size, but which are available at the Commission’s office for public inspection.


� Section 394.080.2


� Section 394.312.4.


� In the Matter of the Application of Union Electric Company and Black River Electric Cooperative, 4 MoPSC3d 66, 68-72 (Report & Order, iss’d September 15, 1995).  


�  Section 394.312.4.
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