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STAFF’S SUPPLEMENTAL RESPONSE AND RECOMMENDATION

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the May 24, 2004 Order Directing Filing of the Missouri Public Service Commission (Commission) and the June 15, 2004 Order of the Commission granting the Staff additional time.  In response to these Orders of the Commission, the Staff states as follows: 

1.
Having reviewed Citizens Electric Corporation’s Response To Second Order Directing Filing, which was filed by Citizens Electric Corporation (Citizens) on April 21, 2004, the Staff recommends that the Commission cancel the tariff sheets of Citizens, as Citizens has requested, and, as stated in the January 26, 2004 Staff Reply To Citizens’ Response, the Staff no longer recommends that the Commission cancel the certificates of convenience and necessity held by Citizens.  The Staff would note that in paragraphs 7-9 of the January 16, 2004 Citizens’ Response To Staff Response To Order Directing Filing And Recommendation, Citizens stated, in part, as follows:  

7. . . . Citizens is an entity incorporated under The General and Business Corporation Act of Missouri, Chapter 351, RSMo., and operates on a not-for-profit cooperative basis while maintaining its status as an electrical corporation as that term is defined in Section 386.020(15) RSMo.  

8. . . . Electric corporations are regulated pursuant to Chapter 393 RSMo.  Electric cooperatives are regulated pursuant to Chapter 394 RSMo.

9.
An electric cooperative operating pursuant to Chapter 394 RSMo, such as Cuivre River, has the legal authority to provide electric service to its customers without a certificate of public convenience and necessity.  An electrical corporation operating pursuant to Chapter 393 RSMo, such as Citizens, has no legal authority to provide electric service to its customers without a certificate of public convenience and necessity. . . .

(Emphasis in original).

2.
In its April 21, 2004 response, Citizens in particular addresses the Commission’s continued jurisdiction over Citizens pursuant to Sections 386.310.1, 386.800, 393.106 and 394.312 RSMo.  Citizens in its April 21, 2004 response also states, in part, as follows in its paragraph 7 regarding discussions with the Staff concerning Section 393.110.2 RSMo. Cumulative Supp. 2003 (Session Laws of Missouri 2003: Senate Bill No. 255): 

. . . Citizens believes that the Commission will continue to regulate it as to reliability and safety and that Citizens will continue to adhere to the NESC requirements.
  Citizens agreed to furnish outage information to Staff on an informal basis, but understood that it is no longer required to file an annual report, monthly surveillance reports, or outage reports.  Citizens also understood that it would no longer be assessed annual fees.  In addition, Citizens requested that any consumer complaints received by the Missouri Public Service Commission be forwarded directly to Citizens’ Chief Executive Officer, currently Tony Campbell.

The Staff does not dispute the above statements and proposes to proceed as indicated directly above, but the Staff will note below certain provisions of 4 CSR 240-3.190, which the Staff believes apply to Citizens.  
3.
Previous to April 30, 2004, 4 CSR 240-3.190, then entitled Electric Utility Reporting Requirements, did not apply to rural electric cooperatives.  The Commission filed an amended 4 CSR 240-3.190, entitled Reporting Requirements For Electrical Utilities And Rural Electric Cooperatives, with the Secretary of State, Administrative Rules Division, on October 14, 2003.  The amended 4 CSR 240-3.190 applies, in part, to rural electric cooperatives, and became effective on April 30, 2004.  The Staff is not contending that Citizens is a rural electric cooperative, but the amended 4 CSR 240-3.190 now applies, in part, to both electrical corporations and rural electric cooperatives.  The Staff contends it is these provisions addressing safety, which apply to electrical corporations and rural electrical cooperatives alike, which also apply to Citizens.  Amended 4 CSR 240-3.190 states, in relevant part, as follows:

(4)
Every electric utility and rural electric cooperative shall report to the manager of the Energy Department of the commission or his/her designee, by telephone or through EFIS, a brief description of an accident by the end of the first business day following the discovery of any accident resulting from electrical contact with its energized electrical supply facilities which results in admission to a hospital or the fatality of an employee or other person or any other accident resulting from electrical contact considered significant by the utility.  The electric utility or rural electric cooperative shall submit, either by mail or through EFIS within five (5) business days following the discovery, an update of the incident and any details not available at the time of the initial report.

(5)
All reports and information submitted by electric utilities and rural electric cooperatives pursuant to this rule, shall be subscribed by the president, treasurer, general manager, receiver or other authorized representative of the electric utility or rural electric cooperative having knowledge of the subject matter and shall be stated to be accurate and complete, and contain no material misrepresentations or omissions, based upon facts of which the person subscribing the report or information has knowledge, information or belief.  Any information submitted through EFIS will bear the electronic signature of the utility representative who is submit[ting] it.

The Staff believes that 4 CSR 240-3.190, in part, applies to Citizens and that the Commission should direct Citizens to comply with 4 CSR 240-3.190.

3.
The Staff wishes to make clear that although it has not engaged in an exhaustive detailed section-by-section analysis of Chapters 386 and 393 and 4 CSR 240 in an attempt to definitively determine what further remains of the Commission’s jurisdiction over Citizens, the Staff, in addition to identifying specific rules in 4 CSR 240, noted, in its January 26, 2004 Staff Reply To Citizens’ Response, Section 393.190.1 RSMo.  The Staff stated in its January 26, 2004 pleading that it would be beneficial if Citizens indicated whether it considers Section 393.190.1 RSMo., regarding certain acts/transactions first requiring Commission authorization (i.e., selling, assigning, leasing, transferring, mortgaging, or otherwise disposing of or encumbering the whole or any part of its franchise, works or system necessary or useful in the performance of its duties to the public, or merging or consolidating such works or system, or franchises with any other corporation, person, or public utility), as still applicable to Citizens.  Citizens did not directly address this statutory provision in its April 21, 2004 filing.   


4.
Thus, the Staff believes that it would be appropriate for the Commission to order Citizens to provide to the Staff and the Office of the Public Counsel reasonable advance notice of any fundamental change that it intends to effectuate in the operation of Citizens, including engaging in any transaction similar to one or more of the transactions specified in Section 393.190.1 RSMo.  The Staff believes that such an order of the Commission would be consistent with the following language in paragraph 8 of Citizens Electric Corporation’s Response To Second Order Directing Filing, filed on April 21, 2004:

. . . Citizens has appreciated Staff’s cooperation and fruitful discussions and believes that any specific issues that may arise in the future with respect to implementation of Section 393.110.2 RSMo can and should be handled in the same cooperative, informal manner which has the added benefit of being more efficient and cost effective than a formal proceeding before the Commission.

Wherefore the Staff submits Staff’s Supplemental Response And Recommendation and suggests that the Commission (a) cancel the tariff sheets of Citizens, (b) not cancel the certificates of convenience and necessity held by Citizens, (c) order Citizens to comply with the relevant provisions of 4 CSR 240-3.190 and (d) order Citizens to provide to the Staff and the Office of the Public Counsel reasonable advance notice of any fundamental change that it intends to effectuate in the operation of Citizens, including any transaction similar to one or more of the transactions specified in Section 393.190.1 RSMo.  
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�  4 CSR 240-18.010 Safety Standards For Electric Utilities, Telecommunications Companies and Rural Electric Cooperatives:





PURPOSE:  This rule prescribes minimum safety standards relating to the operation of electric and telecommunications companies and rural electric cooperatives. . . .





(footnote continued on next page)





(1)  The commission adopts as its rule and incorporates by reference, Parts 1, 2 and 3 and Sections 1, 2 and 9 of the American National Standard, National Electrical Safety Code (NESC); 2002 Edition as approved by the American National Standards Institute on June 14, 2001. . . .
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