BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

In the Matter of Proposed New Rule          )

4 CSR 240-3.570 Regarding Eligible           )

Telecommunications Carrier                       )                   Case No. TX-2006-0169  

Designations for Receipt of Federal            )

Universal Service Fund Support                  )

COMMENTS OF ALLTEL COMMUNICATIONS, INC.


Comes now Alltel Communications, Inc. (“Alltel”), an entity providing wireless telecommunications service in Missouri, and submits the following comments regarding Proposed Rule 4 CSR 240-3.570 (“Proposed Rule”), Requirements for Carrier Designation as Eligible Telecommunications Carriers (“ETCs”).  

As a wireless carrier, Alltel has an interest in the content of the Proposed Rule and the resolution of the Proposed Rule by the Commission and will show through these comments that the Commission should not adopt the rule as proposed, but rather should adopt the FCC ETC rules with limited exceptions. By adopting the FCC rules, the Commission can ensure efficiency, uniformity and sufficiency of ETC requirements, all of which benefit Missouri customers.

Alltel will specifically show that:

1. the FCC rules, with limited exceptions, are appropriate for designation of ETCs,

2. the Proposed Rule contains requirements not related to ETC status, 

3. the costs to comply with the Proposed Rule are unnecessary and inefficient, and

4. the Proposed Rule is bad for Missouri consumers.

The FCC Rules are Appropriate for Designation of ETCs


On March 17, 2005, the FCC released its order
 (“FCC Order”) adopting comprehensive universal service designation and certification rules. A copy of that Order is attached to these comments. The FCC Order is the result of an exhaustive investigation undertaken by the Joint Board wherein the Joint Board held public hearings and received significant input from service providers, consumer representatives, and state and federal regulators.  This input was critical to develop a comprehensive recommendation regarding ETC matters for consideration by the FCC.  Subsequent to the filing of the Joint Board’s recommendation, the FCC received numerous comments and inputs from a broad range of parties which were considered by the FCC in reaching its March 17, 2005, Report and Order. The result of these extensive national efforts is a highly debated, thoroughly analyzed set of comprehensive rules adopted by the FCC for use in designating and certifying ETCs.  The FCC Order requires each ETC to demonstrate:

1. a commitment and ability to provide the supported services,

2. how it will remain functional in emergency situations,

3. that it will satisfy consumer protection and service quality standards,

4. that it offers local usage comparable to that offered by the incumbent LEC, and

5. an understanding that it may be required to provide equal access if all other ETCs relinquish their designations.

The FCC went on to specify how ETCs were to demonstrate each of the above requirements.

The FCC encouraged states that exercise jurisdiction over ETC designations to adopt the requirements of the FCC Order.
  The FCC emphasized that application of the requirements by the FCC and state commissions will provide a more predictable designation process and improve the sustainability of the universal service fund.


Alltel agrees with the FCC’s statements.  While the FCC Order does not resolve all issues in the exact manner that Alltel would have preferred, the FCC Order provides a mechanism that, if applied uniformly to ETCs, will achieve the objectives of universal service envisioned by the Telecom Act in a sufficient and sustainable manner.  Alltel encourages the Commission to adopt the standards adopted by the FCC Order and to refrain from adopting additional state specific standards that may not be consistent with the national standards.  Uniform standards will serve to bring efficiency and predictability to the ETC process and will therefore benefit consumers.  Other states where Alltel serves as an ETC have adopted the FCC rules (New Mexico, Nebraska, West Virginia, South Dakota) or are presently considering adopting them (Mississippi, Michigan, Texas, Wisconsin, Iowa, Kansas).  Adopting the FCC rules will allow Missouri to be consistent with the FCC designations and with designations of many other states. 


These FCC standards should be given time to demonstrate their effectiveness.  Alltel agrees with the FCC’s efforts to encourage states to adopt the requirements contained in the FCC Order rather than state specific requirements that would add complexity to an already complex process without providing any additional safeguards to ensure compliance.

One exception that the Commission should consider making to the FCC requirements is the requirement for a five-year build out plan provided in paragraph 23 of the FCC Order.  On June 24, 2005, the Cellular Telecommunications and Internet Association (CTIA) filed a Petition for Reconsideration with the FCC in CC Docket 96-45, asking that the FCC replace the five-year planning requirement with a twelve to eighteen month plan.  In its petition the CTIA stated, “Wireless carriers face too many variables to accurately and predictably project or plan their network improvements for five years in the future.  Moreover, the variables are often outside the control of the wireless carrier.  Technological innovations and changing customer needs require carriers to constantly update their plans.  Population patterns change, affecting where improvements in the network are needed.”  Alltel agrees with CTIA.  Five-year plans are not realistic for any American business and especially not for telecommunications providers because of the rapidly changing marketplace and the rapid evolution of new technologies.  Any attempt to develop a network plan beyond an eighteen to twenty-four month window is likely to be extremely unreliable.  Market conditions and technology are changing so rapidly that any plans beyond this window are certain to change greatly.  Alltel believes that the Commission would be better served and that carriers will be able to provide more useful information if this requirement is modified to require, at most, a two-year build out plan rather than a five-year plan.

Alltel does advocate that the Commission adopt the requirements of the FCC Order rather than additional state specific requirements in order to bring uniformity to ETC designation and certification processes while ensuring that consumers receive the benefits of universal service envisioned by the Act.  However, in the case of the required build out plan, a modification to require a two-year plan rather than a five-year plan will accomplish the same objective in a more efficient manner.  The Commission will still receive build out information well in advance of the actual build out, but at a time when the provided information is more accurate.  The last three years of data that would be provided under a five-year plan will be provided as part of subsequent two-year plans, when it is more reflective of actual expenditures.  Other states have adopted one-year or two-year build out plans rather than five-year plans.  Alltel requests that the Commission modify the proposed build-out plan requirement to reflect a requirement to file a two-year build-out plan in place of the five-year plan presently proposed.

The Proposed Rule Contains Requirements not Related to ETC Status

The Proposed Rule includes many requirements that have no relationship to ETC status, but rather, seem to be included simply because they apply to ILECs that the Commission regulates for purposes beyond ETC status.  For example, the Proposed Rule would require all ETCs to comply with Chapter 4 CSR 240-32 of the Commission’s rules and specifically cites the following sections:

4 CFR 240-32.040



 
Metering, Inspections and Tests

4 CSR 240-32.050 (1)-(3) and (6)


Customer Service

4 CSR 240-32.060(1), (5)-(10), (12)(H), and (15)
Engineering and Maintenance

4 CSR 240-32.070




Quality of Service

4 CSR 240-32.080 (1)-(4), (5) (A-D and H)

Service Objectives

4 CSR 240-32.200




Provision of 211 Service

Imposition of these rules is inappropriate with respect to the furtherance of universal service objectives. For example, the provision of 211 Service is completely unrelated to universal service objectives. The standards associated with the Commission’s rules on customer service, and engineering and maintenance are derived from the commission’s overall regulation of wireline providers without regard to ETC status and for the most part cannot be translated  from ILEC technology to wireless technology. 

With respect to quality of service standards, adopting ETC requirements from the FCC Order eliminates any perceived need to apply the Missouri service quality standards to all ETCs.  The FCC’s service improvement plan process provides adequate oversight of service quality. The only justification for requiring application of the ILEC service quality rules to a wireless ETC appears to be the issue of parity.  The concern over parity in this case is misplaced.  ILEC service quality rules result from the Commission’s overall regulation of ILECs, not from any perspective associated with ETC status.  The Joint Board and the FCC both found that “states should not require regulatory parity for parity’s sake.”
  There is no basis for requiring state specific service quality rules to be applied to ETCs that are not otherwise subject to those rules.

Similarly, the commission’s proposal to require all ETC’s to comply with Missouri specific billing standards is unnecessary in light of the requirements of the FCC Order.  National carriers have national billing systems that are not efficiently adaptable to varying state billing requirements.  Application of uniform federal standards, as contained in the FCC Order, will result in efficiencies for providers and cost savings for consumers by avoiding inefficient implementation of different billing rules in every state.  The FCC Order requires wireless ETCs to comply with the CTIA Consumer Code.  The CTIA Consumer Code specifically requires carriers to comply with the following:

· Disclose rates and terms of service to each new customer.

· Make available maps at the point of sale and online showing where service is generally available.

· Confirm material terms and conditions when a customer initiates or changes service.

· Allow a 14-day trial period for new service.

· Provide specific disclosures in advertising material charges and conditions related to advertised prices.

· Customer bills will distinguish monthly charges for service from taxes, fees and other charges remitted to the federal, state or local government. A carrier may not label cost recovery fees or charges as taxes. A carrier may not modify the material terms of a subscriber’s contract without providing reasonable advance notice and allowing the right to terminate service within a time period of not less than 14 days.

· Customer service contact information - how a customer can contact the carrier in writing, by toll-free number and via the Internet – must be provided to customers on line and on billing statements..

· Promptly respond to consumer inquires and complaints received from state and federal agencies within 30-days.

· Comply with applicable state and federal customer privacy laws.

In addition to these requirements, carriers are also subject to the FCC’s Truth in Billing (“TIB”) Rules.  The FCC’s TIB Rules require wireless carriers, in part, to:

· Provide telephone bills that are clearly organized, clearly identify the service provided, and highlight any new providers;

· Provide bills that contain brief, clear, and non-misleading descriptions of charges that appear therein; and

· Provide bills that contain clear and conspicuous disclosure of any information the consumer may need to make inquiries about, or contest charges on the bill.

The combination of the TIB Rules and compliance with the CTIA code eliminates any need for the Commission to apply Missouri billing rules to ETCs.  In discussing consumer protection requirements, the FCC found that “a commitment to comply with the Cellular Telecommunications and Internet Association’s Consumer Code for Wireless Service will satisfy this requirement for a wireless ETC applicant seeking designation before the Commission.”

Therefore, the Commission should refrain from applying the Missouri billing rules to ETCs. By adopting the requirements of the FCC Order, the Commission will avoid any perceived need to apply its billing rules to ETCs who already comply with adequate safeguards through compliance with the TIB rules and the  CTIA Code.

If the Commission adopts the Proposed Rule, including the above referenced requirements not directly related to the advancement of universal service, then such rules will, in essence, serve as a deterrent to the expansion of customer choice for the provision of universal services by deterring providers from seeking ETC designation in Missouri.

These rules go well beyond any meaningful application to the ETC context and simply reflect existing ILEC regulation not related to a provider’s status as an ETC.  The FCC encouraged states to “consider, among other things, the extent to which a particular regulation is necessary to protect consumers in the ETC context, as well as the extent to which it may disadvantage an ETC specifically because it is not the incumbent LEC” and agreed with the Joint Board’s conclusion that “states should not require regulatory parity for parity’s sake.”
  The Commission should follow the FCC’s lead in this regard and adopt the requirements of the FCC Order in place of the requirements proposed in this proceeding.

The Costs to Comply with the Proposed Rule are Unnecessary and Inefficient

Alltel cannot precisely determine the costs it would incur to comply with the Proposed Rule as written.  However, it is certain that such costs would be very substantial and that such costs are not necessary to provide universal service as envisioned by the Telecommunications Act.  As a national wireless carrier, Alltel has developed and implemented national systems for billing, customer service, financial records, marketing, service provisioning and other aspects of serving its customers to create a competitive product that would be attractive to consumers.  These systems all comply with the ETC requirements adopted by the FCC Order.  To modify all of these systems to reflect different state-specific ETC requirements in multiple states would be an inefficient use of resources that adds unnecessary costs without corresponding benefits and that cannot be justified in a competitive market.  The requirements provided in the FCC Order have been thoroughly debated and analyzed on a national level and result in a comprehensive set of standards for designating and certifying ETCs.  These requirements work together to ensure that the universal service objectives of the Telecommunications Act are achieved.  The FCC was correct when it encouraged states to adopt these standards in order to bring efficiency and predictability to the ETC process.  The Commission should heed the request of the FCC and adopt the requirements of the FCC Order for designating ETCs in Missouri so that it can ensure the adequacy of its ETC requirements without imposing inefficient and unnecessary compliance costs on ETCs.
The Proposed Rule is Bad for Missouri Consumers

Because the Proposed Rule includes many unnecessary and costly requirements (requirements that are not imposed by the FCC and many other states), the Proposed Rule, if adopted, will serve as a deterrent to potential applicants seeking ETC status in Missouri.  By limiting the providers willing to serve as ETCs in Missouri, consumers will not receive the benefits associated with the expedited build-out of networks into rural portions of the state that consumers in other states enjoy.

The impact on wireless customers is particularly inequitable.  Because wireless customers are assessed a federal universal service fee regardless of the status of their wireless service provider as an ETC, they will pay into the fund even when wireless providers in their particular state receive no support to improve and expand service in high cost areas.  Consumers in states that designate wireless ETCs consistent with the standards required by the FCC and many other states will experience similar benefits.  However, consumers in states that discourage wireless ETC designations by imposing ETC standards that are unnecessary and costly to comply with, will still pay into the fund but will not receive the benefits associated with accelerated network modernization that occurs in those states where wireless carriers are designated as ETCs and are using universal service funds to improve network performance.  The imposition of additional, unnecessary requirements as a condition of granting ETC status to wireless providers does not benefit consumers, but rather serves to deprive consumers of the benefits enjoyed by consumers in others states where wireless providers receive universal service support to improve their networks.
Conclusion

Alltel encourages the Commission to reject the Proposed Rule and adopt the FCC rules rather than state specific requirements.  State specific requirements will add unnecessary costs and deter providers from seeking ETC status in Missouri, thereby depriving Missouri consumers of the potential benefits associated with expedited network build-outs that would speed the provision of consumer choice for modern services in rural areas of the state. The rules adopted by the FCC in the March 17, 2005, Report and Order were established after an exhaustive investigation and considered input from diverse points of view including service providers, consumer interests and state and federal regulators. The FCC rules are comprehensive and provide a mechanism that, if applied uniformly to all ETCs, will achieve the objectives of universal service envisioned by the Telecom Act. Uniform standards will serve to bring efficiency and predictability to the ETC process.  Adopting the FCC rules will allow Missouri to remain consistent with the FCC and other states in their designation of ETCs for federal universal service purposes. 
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� In the matter of Federal-State Joint Board on Universal Service, CC Docket 96-45, Report and Order, released March 17, 2005, FCC 05-26 (“FCC Order”) – a copy of the FCC Order is being filed with these Comments.


� FCC Order at paragraph 20.


� FCC Order at paragraph 2.


� FCC Order at paragraphs 1 and 2.


� FCC Order at paragraph 30.


�	FCC Order at ¶ 28. 


� 	FCC Order at ¶ 30.





1
1

