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Proposed report and Order

(Proposed Findings of Fact, Conclusions of Law and Judgment)

Due to there not being adequate time to do so, the Staff is not able to provide what it believes is a definitive Proposed Report And Order (Proposed Findings Of Fact, Conclusions Of Law And Judgment).  There are certain matters raised by the Staff in this case which the Staff has not been able to address in this document because of the demands of other Commission cases and business.  The Staff is providing as detailed a document as it can at this time.  For example, the Staff has endeavored in its Initial Brief and Reply Brief to extensively address various legal issues regarding the instant case, but the Staff has not been able to reflect that effort in this document because of time limitations.  Also, there is not a section on the Joint Dispatch Agreement.  Nothing should be read into this fact.  It is still a major issue.  Ameren suggested that Proposed Findings Of Fact, Conclusions Of Law And Judgment be accepted by the Commission, and the Staff had no objection to Ameren’s desire to provide such a document to the Commission.  Nonetheless, even with the additional time that various parties have requested for briefing, including the Staff, the Staff has not been able to provide as complete a document as the Staff truly would like to submit for whatever assistance such a document might afford.  

The Staff believes that the Proposed Reports And Orders should not be used or viewed as replacements for the Initial Briefs or the Reply Briefs.  In submitting this Proposed Report And Order, the Staff has focused on AmerenUE’s case and the Staff’s case.  The Staff has not focused in this document on the case of the Office of the Public Counsel (OPC) and by not focusing on the case of OPC, the Staff is not suggesting in any manner that this lack of attention should be taken as some comment on the very significant and serious role that OPC has served in this case.  In the past, the Staff has had concerns about Proposed Reports And Orders being submitted to the Commission because on occasion matters have been included in Proposed Reports And Orders which are not found in the initial briefs or reply briefs that have been filed by the parties, thus requiring an additional pleading to be filed responding to or commenting on the content of the Proposed Reports And Orders.    

PROPOSED REPORT AND ORDER

(Proposed Findings Of Fact Conclusions Of Law And Judgment)

Union Electric Company, d/b/a AmerenUE (AmerenUE) filed its Application for the Metro East transfer on August 25, 2003 pursuant to Section 393.190 RSMo 2000.  Four months previously the Western District Court of Appeals handed down its decision in State ex rel. AG Processing v. Public Serv. Comm’n.  AmerenUE filed its direct testimony and schedules on September 17, 2003, and filed its surrebuttal testimony and schedules on March 1, 2004.  The Staff and the Office of the Public Counsel (Public Counsel) filed their rebuttal testimony and schedules on January 30, 2004.  Upon application of the Commission and Aquila, the Missouri Supreme Court granted transfer of the Western District Court of Appeals decision in AG Processing on July 1, 2003 and handed down its opinion on October 28, 2003 reversing the Commission and remanding.  

The AG Processing decision is relevant to the instant case.  Among other things, the Missouri Supreme Court held in AG Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732, 736 (Mo. banc 2003) that:

The fact that the acquisition premium recoupment issue could be addressed in a subsequent ratemaking case did not relieve the PSC of the duty of deciding it as a relevant and critical issue when ruling on the proposed merger. While PSC may be unable to speculate about future merger-related rate increases, it can determine whether the acquisition premium was reasonable, and it should have considered it as part of the cost analysis when evaluating whether the proposed merger would be detrimental to the public.  The PSC's refusal to consider this issue in conjunction with the other issues raised by the PSC staff may have substantially impacted the weight of the evidence evaluated to approve the merger.  The PSC erred when determining whether to approve the merger because it failed to consider and decide all the necessary and essential issues, primarily the issue of UtiliCorp's being allowed to recoup the acquisition premium.

120 S.W.3d at 736; Footnotes omitted.  

FINDINGS OF FACT

Least Cost Analysis

AmerenUE performed a least cost analysis which compared the costs of meeting its long-term capacity and energy needs by (1) AmerenUE retaining all of its existing generating capacity, but transferring its Metro East electric customers and transmission and distribution facilities to AmerenCIPS to (2) AmerenUE keeping its Metro East electric customers and transmission and distribution facilities but adding combustion turbine generator capacity.  The purpose of the comparison is to determine which of the two options is the least cost, resulting in the other alternative being a detriment to AmerenUE’s Missouri retail ratepayers. The least cost analysis issue is separate and apart from the other issues in this case, in particular the allocation of liabilities issue.  AmerenUE witness Mr. Richard Voytas testified that one of the issues of substance where he and Staff witness Dr. Michael S. Proctor agreed was that absent the Metro East transfer, AmerenUE’s least cost planning analyses indicate that AmerenUE’s least-cost technology for meeting the reliability requirements for serving its existing load is simple cycle combustion turbine generators (CTGs).


The results of the analysis performed by Mr. Voytas was that on a present value basis, the estimated cost of the Metro East transfer is $418.4 million in present value ($43.1 million per year on a levelized annual cost basis) compared to an estimated cost of $429.4 million in present value ($45.5 million per year on a levelized annual cost basis) for adding 597 MWs of combustion turbine capacity necessary without the Metro East transfer.  Dr. Proctor stated in his rebuttal testimony that the difference of $11 million in present value over a 25-year period is “extremely small,” further stating that “[w]hen expected costs are this close, it is very important to take a critical look at the ‘depth’ of the analysis, including the assumptions that went into the calculations.”  In fact, in his surrebuttal testimony, Mr. Voytas identified as one of the issues of substance where he and Dr. Proctor agreed was that “[t]he present value of the economic benefit of the Metro East transfer as compared to simple cycle CTGs, under the assumption that the JDA is not revised, is relatively small.”  This least cost analysis of AmerenUE did not include a transmission revenue requirement study nor a natural gas revenue requirement study.  The Staff took the position that this lack of analysis were flaws respecting AmerenUE’s least cost analysis.


At the impetus of Chair Gaw, during the course of the evidentiary hearings, AmerenUE submitted a transmission revenue requirement analysis, Exhibit 71, on the second to last day of the evidentiary hearings.  The parties were permitted an opportunity to review the analysis and respond.  The Staff filed an affidavit of Dr. Proctor in which Dr. Proctor stated that revenue  

AmerenUE’s Exhibit 71 shows that the proposed Metro East transfer of AmerenUE transmission facilities results is an annual benefit of $0.385 million compared to the nontransfer combustion turbine generators alternative.  This $0.385 million would be added to the annual $2.4 million benefit that AmerenUE identified in its prepared direct testimony and surrebuttal testimony as the annual benefit of the proposed Metro East transfer compared to the combustion turbine generators alternative.  Ameren identified $1.5 million as being the benefit of the proposed Metro East transfer over the combustion turbine generators alternative when looking at Ameren’s projection of the loss of third party revenues to AmerenUE arising from AmerenUE’s participation in the Midwest ISO through a contractual agreement with GridAmerica, in conjunction with the FERC’s transmission policy of seeking to eliminate the pancaking of transmission service charges.

On April 27, 2004, the Staff filed the affidavit of Dr. Proctor respecting his review of AmerenUE’s Exhibit 71. Dr. Proctor explained that with respect to annual transmission revenue requirements, assuming the current levels of transmission revenues will continue, the net benefits of the proposed Metro East transfer over the combustion turbine generators alternative ranged from $1.841 million to $2.033 million, where the range depends on which allocation methodology and factors are used for allocating fixed transmission costs.  Thus, on the basis of Dr. Proctor’s analysis, AmerenUE’s Exhibit 71 understated the benefit of the Metro East transfer.  He further explained that with a 25% decrease in transmission revenues, which Ameren projected as the result of AmerenUE participating in the Midwest ISO and FERC transmission policy, the net benefits of the proposed Metro East transfer over the combustion turbine generators alternative ranged from $2.813 million to $3.089 million, where the range depends on which allocation methodology and factors are used for allocating fixed transmission costs.  Dr. Proctor concluded that Ameren’s transmission revenue requirement analysis resolved only one of the Staff’s conditions, in part, i.e., that “AmerenUE perform a study that shows that the proposed Metro East transfer will have no detrimental impact on AmerenUE’s revenue requirements.” 

The Staff asserted that there were other flaws in AmerenUE’s least cost analysis. Dr. Proctor testified that there was (1) an inappropriate use of test year analysis by Ameren; (2) inconsistencies in Ameren’s calculation of variable cost savings; (3) arbitrary assumptions in Ameren’s calculation of costs for the combustion turbine generator alternative; and (4) an inappropriate mixing of test year and multi-year analyses in Ameren’s comparison of the Metro East transfer and combustion turbine generator alternatives. 

Ameren contends that it performed the least cost analysis in a manner previously indicated as appropriate by the Staff.  Staff witness Proctor contends that is not the case and provides an explanation of the meetings at which Ameren purports that the Staff approved the least cost analysis procedure.  The Commission finds that there was no agreement or understanding on the part of the Staff that the procedure used by Ameren to perform the least cost analysis that it has used in this case was deemed appropriate for a Metro East transfer filing by AmerenUE. Staff asserted that the Commission cannot depend on Ameren’s least cost analysis to make a sound decision because future capital costs that were estimated in Ameren’s 10-K filing to the Securities and Exchange Commission were excluded.  Staff testifies that Ameren’s least-cost analysis, that projects out 20 years, does not include any of the capital costs that Ameren has identified in its 10-K.  (Tr. 1489, ls. 19-23, Vol. 15.)  Ameren admits in its brief that these costs could be significant over the next 15 to 20 years.  (AmerenUE Initial Brief at fn. 150.)  The Commission finds that these quantified future capital cost estimates should have been included in Ameren’s least-cost analysis and that the failure to do so makes the its results less than reliable.  

The Commission further finds that the Company has failed to meet its burden of proof that the Metro East transfer is not detrimental to the public interest. 

Transmission


The AmerenUE transmission facilities in Illinois, respecting AmerenUE’s Keokuk and Venice generating facilities and the Joppa generating facility, which is owned by Electric Energy Inc. (of which 40% is owned by AmerenUE), proposed to be transferred to AmerenCIPS as part of the Metro East transfer, are necessary and useful in the performance of AmerenUE’s duties to the public in Missouri. 


There is an example within the recent past of Ameren Services agreeing to a hold harmless condition respecting transmission congestion.  The example is in FERC Docket No. EC02-96-000 wherein Ameren Services, Central Illinois Light Company (CILCO) and AES Medina Valley Cogen, LLC filed a joint application for approval of a merger and related waivers and authorizations pursuant to Section 203 of the Federal Power Act whereby Ameren would acquire CILCO and Medina.  The FERC issued on November 21, 2002 an Order Conditionally Authorizing Merger And Granting Waivers And Authorizations (FERC Conditional Merger Order), 101 FERC ¶61,202.    The hold harmless transmission congestion condition involves City Water Light & Power of the City of Springfield, Illinois (Springfield).  


There is another example of Ameren willing to provide hold harmless assurances or enter into mitigation measures.  The March 2004 prepared direct testimony of Mr. Nelson in FERC Docket No. EC04-81-000, Exhibit 80 in this proceeding, states that its purpose is to describe the “‘mitigation measures’” that Ameren Corporation commits to take if its acquisition of Illinois Power Company is consummated.  Mr. Nelson states that if the Illinois Power acquisition is consummated, Ameren Corporation commits to (1) sell some of its rights to the output from the 1,014 MW coal fired Joppa plant owned by Electric Energy Inc. (EEInc). and (2) seek to ensure that the only owner of EEInc not affiliated with Ameren Corporation, LG&E Energy’s Kentucky Utilities Company is able to receive output from EEInc attributable to its 20% interest in EEInc if it so wishes.   (Ex. 80, p. 4,  ls. 12-20).

While the Staff agrees with AmerenUE that a hold harmless condition may not currently be necessary for AmerenUE’s Missouri retail ratepayers receiving transmission service from AmerenUE generating plants, which would no longer be directly connected to AmerenUE’s transmission, nor is it needed if AmerenUE’s Missouri retail ratepayers are only allocated the costs of AmerenUE owned transmission as was assumed by AmerenUE in Exhibit 71, the Staff believes that such a hold harmless condition is needed to protect bundled retail customers in Missouri from changes that AmerenUE may effectuate in the future through: (1) changes to the JDA that would include transmission charges; (2) changes made to the Ameren control-area that would separate out the AmerenUE transmission system; or (3) changes causing the inclusion of additional costs in AmerenUE’s transmission cost of service.

Decommissioning
Pursuant to the Commission’s December 30, 2002 Order in the most recent triennial review proceeding (Case No. EO-2003-0083) and with the agreement of all parties to that proceeding, AmerenUE’s Illinois jurisdiction contributes $272,554 on an annual basis to the Callaway Nuclear Plant decommissioning trust fund.  (Ex. 2, Redhage Surr., p. 10, ls. 3-15).

In support of its request for permission to discontinue the current contribution to the decommissioning trust fund paid by AmerenUE’s Illinois customers, AmerenUE performed an abbreviated analysis, focusing on an update of decommissioning cost inflation, to show that, absent the Illinois contribution, the remaining contributions to the trust fund were within the “zone of reasonableness.”  (Ex. 1, Redhage Dir., p. 6, l. 14 – p.8, l. 26).  By contrast, the currently authorized trust fund contributions are based on a thorough analysis of all the key financial and economic input parameters and assumptions.  (Tr. 234, ls. 13-19, Vol. 6).  The Staff presented evidence that the estimated cost to decommission has continually increased since triennial reviews were instituted.  (Ex. 24-28).

AmerenUE claims that it will need to request a schedule of ruling amounts from the IRS in order to continue total funding of the Callaway plant at its current level.  (Ex. 2, Redhage Surr., p. 11, ls. 9-25).  The Commission finds this claim unpersuasive and in any event, not a factor that would weigh heavily in its decision whether to permit the funding reduction sought in this proceeding. 

The Commission agrees with the Staff that permitting the cessation of the Illinois contribution to the trust fund, upon the execution of the transfer requested in this proceeding, creates a detriment for AmerenUE’s Missouri ratepayers.  (Tr., 281, l. 22 – 282, l. 13, Vol. 6).    

AmerenUE also requests, in connection with an approval of the proposed Metro East transfer, either: a) that the economic and financial input parameters used in AmerenUE’s zone of reasonableness analysis “continue to be valid and acceptable to the Commission” (if Commission permits the cessation of the $272,554 annual contribution, as requested), or b) that AmerenUE’s “cost of service is established based on the economic and financial input parameters used in the zone of reasonableness analysis” (if the Commission requires that the $272,554 annual contribution continue).  (Ex. 1, Redhage Dir., ls. 5-7; Ex. 2, Redhage Surr., p. 14, ls. 4-7).

The Commission has never specifically confirmed, in any previous case, that the financial and economic input parameters used in AmerenUE’s zone of reasonableness analysis are valid or acceptable.  (Ex. 3, Bible Reb., p.3 , ls. 7-10).  The Commission notes that the record contains no suggestion that any of its orders in past triennial review cases involving AmerenUE’s zone of reasonableness analysis, none of which contain the confirmation sought in this proceeding, prevented AmerenUE from obtaining IRS authorization to make the requested contributions to AmerenUE’s tax-qualified trust fund.  Accordingly, the Commission finds that it is unnecessary, in this proceeding, to endorse the financial and economic input parameters used in AmerenUE’s zone of reasonableness analysis.

Sulfur Dioxide (SO2) Emission Allowances

In recent years, Ameren Corporation (Ameren) has pursued an aggressive strategy of marketing SO2 emission allowances.  (Ex. 11, Campbell Cross-Surr., p. 3, ls. 19-20).  The testimony of AmerenUE’s witness shows that Ameren plans to be even more aggressive for the next two to three years.  (Ex. 47, pp. 1-2).  The Staff is concerned that as a result of Ameren’s aggressive SO2 allowance marketing strategy, AmerenUE may not have enough emissions credits in its emissions bank for future compliance with environmental regulations.  As a result, AmerenUE may need to incur additional emissions compliance costs.  (Ex. 11, Campbell Cross-Surr., p. 3, ls. 17-23).  

AmerenUE agrees with the Staff and Public Counsel that AmerenUE did not include any SO2 emission compliance costs in its least cost analysis (Ex. 10NP, Voytas Surr., p. 45, ls. 9-11).  AmerenUE explains that the analysis did not include SO2 emission compliance costs because “[t]here is no way to determine what future regulations will be in place and what requirements for technology installations will be required at AmerenUE power plants over the next twenty years.”  (Ex. 10NP, Voytas Surr., p. 45, ls. 9-11).  However, Ameren Corporation was able include estimates of such compliance costs in its Form 10-K report for the fiscal year ended December 31, 2003, filed with the Securities and Exchange Commission and available to Ameren shareholders.  The report contains a projection of SO2- and NOx-related expenditures for AmerenUE of $250-$350 million by 2010 and $300-$500 million by 2015.  (Ex. 59, p. 152).  The Commission agrees with the Staff that that AmrenUE should have recognized potential SO2-related compliance expenditures in its least cost analysis.  

In addition, AmerenUE offered testimony at the hearing to the effect that the annual revenues from sales of SO2 allowances included in its least cost analysis are unsustainable.  (Tr., 783, 2-6, Vol. 10).  These revenues are a significant contributor to the net present value advantage of the transfer alternative presented in testimony by AmerenUE.  (Tr., p. 671, l. 15 – 672, l. 1).  The Commission finds that the combination of AmerenUE’s failure to include the potential SO2-related compliance expenditures in its least cost analysis, coupled with its inclusion therein of clearly overstated projected revenues from sales of SO2 allowances, undermines the credibility of the analysis.

Both the Staff and Public Counsel believe AmerenUE may not be in compliance with the Commission’s Order in Case No. EO-98-401, which governs the management of AmerenUE’s SO2 allowances.  The dispute centers on AmerenUE’s sales of Phase II allowances, transactions which AmerenUE admits to having made.  (Tr. 793, 1. 15 – 794, l. 12, Vol.10).  AmerenUE believes that it has not violated said Order.  (Tr., 886, l. 12 – 887, l. 13).  

The Commission finds that the management of AmerenUE’s bank of SO2 allowances is of sufficient concern to warrant the opening of a separate docket for the investigation of this matter.
Affiliate Transactions

Staff testified to three significant concerns that AmerenUE may be operated by Ameren Corp. in a manner that benefits its parent and its non-regulated generating affiliate, to AmerenUE’s detriment.  These concerns were related to the Joint Dispatch Agreement (JDA), SO2 allowance sales, and energy received from AmerenUE’s share of the Joppa plant (EEInc.).

The transaction in this proceeding is between affiliated companies so the traditional safeguards of an arm’s length transaction are not present. The Commission adopted affiliate transaction rules to provide a level of protection for utility customers when utility companies enter into such transactions. Staff suggests that because this is not an arms-length transaction, the Commission does not have the traditional safeguard that a Company would not enter into a transaction detrimental to itself.  

Staff further testified that in this case, Ameren made the decision instead of AmerenUE determining what is best for its customers and AmerenUE was never represented by employees or consultants that determined its best interests by engaging in meaningful negotiations to achieve a transaction beneficial to AmerenUE. The Staff states that Ameren did not create such a transaction. Instead, Ameren created a transaction that benefits Ameren’s ever-expanding Illinois operations to the increasing detriment of AmerenUE’s operations. 

The Commission finds that this transaction is not an arms-length transaction, and that Commission’s affiliate transactions rules do apply because the transaction involves a utility regulated by this Commission and its unregulated holding company as well as a utility regulated by the Illinois Commerce Commission.  The Company is transferring a portion of its business operations to an affiliate entity.  The Metro East Transfer is a division of AmerenUE’s operations in Illinois between AmerenCIPS and AmerenUE.   This is an affiliate transaction and the Commission’s affiliate transactions rules apply.  

Ameren has placed this Commission in the position of assuring that there is no detriment to Missouri ratepayers from the Metro East Transfer.  Ameren testified that “at the other end of the arm [is] the Missouri Public Service Commission ensuring that there [is] no subsidy and [the transaction is] fair and reasonable and no detriment." (Tr. p. 1039, ls. 15-18). 
The Commission finds that AmerenUE has requested a waiver from the Commission’s affiliate transactions rules, but has failed to support the request for a variance with evidence that the transfer is beneficial for its regulated customers.  Proof that a transaction is beneficial to regulated customers is required in order for the Commission to grant a waiver from these rules.  4 CSR 240-40.015.  Ameren’s request for waiver is denied.  Additionally, the Commission agrees that AmerenUE’s customer’s interests were not adequately considered and finds that the transaction is detrimental to the public interest. 
Natural Gas 

Staff testified that AmerenUE did not perform any retail natural gas revenue requirement study to determine the effect of the proposed Metro East transfer on AmerenUE’s retail natural gas revenue requirement.  (Ex. 18, Sommerer, p. 3, ls. 16-19 and p. 8, ls. 11-22).  Ameren testified that it was not necessary to do so.  (Tr. 388, l. 24 - 389, l. 13, Vol. 6; Tr. 419, ls. 7-14; Tr. 534, l. 11- 535, l. 1, Vol. 7).  

Staff recommends that the Commission assure that AmerenUE’s natural gas customers are not harmed.  Staff calls attention to the fact that Ameren made false statements in its Application concerning the effects of the transfer on its natural gas customers.  The Commission takes such omissions seriously.  In response to Staff’s identification of these concerns, Ameren suggests that it will do its best for these customers.  The Commission expects that AmerenUE will do its best for all of its customers and to assure that that is the case respecting AmerenUE’s natural gas customers, the Commission will require that AmerenUE  guarantee that  Fisk/Lutesville will continue to receive the current discount rate until expiration in October 2006 for the shared NGPL transportation contract with Alton LDC.  

The Commission requires that the 8,000 Dth of capacity for the Alton, Illinois gas utility will be released to AmerenCIPS.  When the NGPL contract is renegotiated by Ameren in 2006, the firm transportation needed for AmerenUE’s Fisk/Lutesville, Missouri gas utility, the firm transportation needed for AmerenCIPS’ Alton, Illinois gas utility and the firm transportation needed for AmerenCIPS’ other Illinois gas utility will be renegotiated with NGPL at the same time in order to utilize the combined leverage of all Ameren Corporation affiliates in negotiating with NGPL.  

The Commission also finds that, when the NGPL firm transportation contract for Fisk/Lutesville is due for renewal, AmerenUE should either renegotiate the firm transportation contracts with NGPL in such a manner that Fisk/Lutesville receives the same discount as the AmerenCIPS Alton, Illinois gas utility or take other steps to assure that the rates paid by Fisk/Lutesville customers pay rates that are no greater than Alton LDC NGPL transportation contract rates.

Staff testified that the current arrangement in which natural gas resources used by the Alton Illinois LDC primarily in the winter are used as a reliable no-notice supply to meet he summer peak needs for the Meramec and Venice power plants is irreplaceable.  Staff states that FERC rules would not permit one company, AmerenCIPS to provide such a service to another company, in this case AmerenUE, and that the gas supply will have to be obtained from the market, and that this is a less reliable source of gas supply.  The Commission agrees with the Staff that loss of this arrangement is a detriment to Missouri consumers and, therefore will order   that Ameren shall hold AmerenUE and its electric customers harmless from any changes to transportation, supply, and storage arrangements that result from supplying AmerenUE on a "stand-alone" (without the traditional Alton system resources) basis including the Venice and Meramec generating units.

Liabilities and Environmental Issues

The Staff testifies that the liabilities that arise from events occurring before the transfer should not remain with AmerenUE after the transfer.  AmerenUE suggests that it is reasonable for AmerenUE to retain all of these costs since it owned the generation assets.  Ameren proposes that Missouri pay for liabilities that arose prior to the transfer that would be the responsibility of Illinois absent the transfer. (Tr. 1501, ls. 4-13, Vol. 15).  The Commission determines that it is unreasonable for AmerenUE’s Missouri customers to assume the cost of liabilities if the event causing the cost occurred during the time that Illinois consumers were receiving the benefit of the generation assets.  

AmerenUE claims that these costs are unknown and unquantifiable and therefore, do not need to be included in its least cost analysis.  Staff points out that when exact costs are unknown reasonable estimates should be employed.  State ex rel. Martigney Creek Sewer Co. v. Public Serv. Comm’n, 537 S.W.2d 388, 396 (Mo. banc 1976).  The Commission agrees.  Since Ameren’s least cost analysis did not include reasonable estimates, the Commission will reject this transaction as failing to prove that it is the least cost option. 

AmerenUE has not been completely candid with this Commission about the liabilities involved in this transfer case and the lack of both information and analysis creates a challenge for the Commission in considering the necessary issue of distribution of liabilities.  

Staff has determined that the potential liability issues that are critical to the issue of detriment in this transfer case.  (Tr. 1488, ln. 24 – 149024).  These liabilities include:  debt on property transferred to Illinois, workers’ compensation claims, personal injury claims, products liabilities, common general liabilities, under-reserved claims, accrued environmental liabilities such as mercury contamination and asbestos claims, which are discussed below.  All of these must be considered in this case. 

The Commission has determined that in order to approve this transaction, it is necessary to impose certain conditions to manage the liabilities, future costs and environmental liabilities noted above.  The Commission recognizes that the standard for authorization of a transfer application is that there is no detriment to Missouri ratepayers.  To assure that there is no detriment from this transaction, the Commission will adopt the position taken by Staff witness, Dr. Michael Proctor, of insuring against the detriments created by the liabilities.  This logical approach:  (1) permits the Commission to reasonably determine and ensure that there is no detriment to the public interest as a result of the transfer; (2) allows the Commission to comply with the standards established in AG Processing and (3) requires Ameren to stand behind its sworn testimony that there is no detriment to the public interest. 

This approach is necessary because the proposed transfer may not actually be the least cost method of assuring a safe and reliable energy supply to Missouri customers.  The Commission is not convinced that costs from personal injury, property damage or environmental cleanup liabilities that fall to Missouri may outweigh any possible benefit.  Adding to the significance of these negative consequences is the fact that, once the transfer occurs, this transaction is irreversible.

The Commission has evaluated the risks and is intent on avoiding any significant detriment to Missouri ratepayers from liabilities injuries, damages or other claims that have occurred during the time that Illinois has benefited from the generation.  The Commission finds that sufficient uncertainty has been raised about the value of AmerenUE’s least cost analysis that it is necessary for the Commission to authorize this transfer only if Ameren is willing to ensure against future detriment.  (Tr. 1792, ls. 4-17, Vol. 17).  This approach, to ensure against any grave consequences from the environmental and other remaining risks, would allow the Commission to be comfortable that, if Ameren chooses to proceed with the Metro East transfer, there will be no detriment to the public interest.  

The second reason that this approach is sound is that it permits the Commission to consider and deal with all of the necessary and relevant issues.  Ameren battles to direct the Commission’s attention away from AG Processing, in which the Supreme Court set the standard for Section 393.190.1 cases.  The Court concluded that “[t]he PSC erred when determining whether to approve the merger because it failed to consider and decide all necessary and essential issues.”  This case threw out the idea that the Commission only need consider immediate and specifically defined detriments.  The Court instructed that in order for a Section 393.190.1 Commission decision to be reasonable, the Commission must address the essential issues including those issues that “could be addressed in a subsequent ratemaking case.” 120 S.W.2d 732 at 736. The essential issue of whether Ameren should be allowed to burden Missouri customers with the Illinois proportion of the liabilities inherent in this proposed transaction is an integral part of this case.  

The third benefit of authorization of the transfer only with conditions is that if AmerenUE is wrong in its assertions to the Commission, Missourians will not suffer the consequences.  The Company is willing to provide assurances that the liabilities are unlikely to manifest as Staff and the Office of the Public Counsel suggest, but the Commission is concerned that the Company is unwilling to stand behind these assurances.  (AmerenUE’s Reply To Staff’s List of Conditions, p. 29-30.)  The Commission finds that Ameren’s least cost analysis is not sufficiently complete to allow the Commission to authorize the Metro East transfer without conditions.  (Tr. 1220, ls. 13- 25, Vol. 13).


Staff testifies that the liabilities listed in the 10-K, (Ex. 59, p. 150-154 of 184), have every probability of occurring, it is just that the full costs of some of the liabilities are unknown.  

Ameren suggests that because these liabilities are unknown and unquantifiable these costs need not be included in its least-cost analysis.  The Commission agrees that these costs should have at least been estimated for inclusion in the least cost analysis in order to produce a reliable analysis.  The Commission finds that AmerenUE has failed to meet its burden to show that the Metro East transfer is the least cost option, and the Commission will not authorize the transaction.


Staff testified that when two options for provision of least cost service are close, consideration of future costs such as environmental liabilities is more important and that it is prudent for the Commission to take steps to insure against the “really bad” outcomes. (Tr. 1792, l. 25 - -1793, l. 19, Vol. 17).  Staff has proposed methods of insuring against the unknown in its list of conditions that was submitted to the Commission on April 6, 2004. The Commission finds that it is reasonable to adopt the conditions recommended by the Staff.  
Staff suggests that the Metro East transfer is detrimental because “any event occurring prior to the closing date related to product liabilities, hazardous materials, employee safety and health remains with AmerenUE” (Tr. 1408, ls. 2-4, Vol. 15) and thus with the Missouri ratepayers.  The Commission finds that this is detrimental to Missouri ratepayers and will adopt the conditions suggested by the staff to prevent detriment to AmerenUE’s Missouri customers. 

CONCLUSIONS OF LAW

Commission Jurisdiction


AmerenUE is an electric corporation subject to the jurisdiction of the Commission pursuant to Section 386.250 RSMo (2000).
AmerenUE is also a gas corporation subject to the jurisdiction of the Commission pursuant to Section 386.250 RSMo (2000).


Although AmerenUE raises in its Initial Brief the question whether this Commission has jurisdiction, the Commission determines that it has jurisdiction over this proposed transaction pursuant to Section 393.190.1.  Prior to AmerenUE’s Initial Brief there is no indication that AmerenUE is questioning the Commission’s jurisdiction.  In fact AmerenUE relates in this proceeding that twice previously it sought the Commission’s authorization to transfer its Metro East operations first in Case No. EM-96-149 and second in Case No. EM-2001-233.  UE filed for Commission authorization to transfer its Iowa retail electric operations and its northern Illinois retail electric operations and did not question the Commission’s jurisdiction in Re Union Electric Co., Case Nos. EM-92-225 and EM-92-253, Report And Order, 1 Mo.P.S.C.3d 501 (1992). 

The Commission also has jurisdiction under Sections 393.130.1 and 393.150.2 because of ratemaking determinations requested by AmerenUE and under Section 393.140(12) and 4CSR 240-20.015 and 4 CSR 240-40.015 because the proposed Metro East transfer is an affiliated transaction.  


Regardless of whether the Commission in 1997 authorized the transfer of UE’s retail electric and natural gas operations in Illinois that was proposed in the UE-CIPSCO merger case, that was not the same proposal that has been presented to the Commission in this case and besides there is no stare decisis.  120 S.W.3d at 736; See also State ex rel Chicago, Rock Island, & Pacific Railroad Co. v. Public Serv. Comm’n, 312 S.W.2d 791, 796 (Mo. banc 1958); State ex rel. General Tel. Co. v. Public Serv. Comm’n, 537 S.W.2d 655, 661-62 (MoApp.1976); State ex rel. Arkansas Power & Light Co. v. Public Serv. Comm’n, 736 S.W.2d 457, 462 (Mo.App. 1987); State ex rel. Associated Natural Gas Co. v. Public Serv. Comm’n, 706 S.W.2d 870, 880 (Mo.App. 1985); State ex rel. St. Louis v. Public Serv. Comm’n, 47 S.W.2d 102, 105 (Mo.banc 1931); and Marty v. Kansas City Light & Power Co., 259 S.W. 793, 796 (Mo. 1923).


The standard by which the Commission must determine whether to authorize the proposed Metro East transfer is the “not detrimental to the public” standard set out in State ex rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393, 399-400 (Mo. banc 1934).  The not detrimental to the public standard is not as Ameren asserts.  It is not a determination that the Commission must authorize the transaction if there is not compelling evidence submitted by those opposed to the proposed transaction that if the proposed transaction occurs, the transaction will immediately result in the utility being unable to provide safe and adequate service.  The Missouri Supreme Court’s decision in State ex rel. AG Processing v. Public Serv. Comm’n, 120 S.W.3d 732, 736 (Mo. banc 2003) is applicable to the instant case.  


AmerenUE has not met its burden of proof.  AmerenUE has not shown that the Metro East transfer as it initially proposed it in its filing on August 25, 2003 or even as it has modified it most recently in its Initial Brief is not detrimental to the public.  Under State ex rel. Rice v. Public Serv. Comm’n, 220 S.W.2d 61, 65 (Mo. banc 1949), the Commission may disregard evidence which in its judgment is not credible, even though there is no countervailing evidence to dispute or contradict it.  AmerenUE’s evidence was controverted by the Staff.  The Commission does not find the AmerenUE evidence in support of the proposed Metro East transfer to be credible.  The Commission finds the Staff’s testimony to be credible.  See State ex rel. Associated Natural Gas Co. v. Public Serv. Comm’n, 706 S.W.2d 870, 880 (Mo.App. 1985); State ex rel. Associated Natural Gas Co. v. Public Serv. Comm’n, 37 S.W.3d 287, 294 (Mo.App. 2000); State ex rel. Midwest Gas Users’ Ass’n v. Public Serv. Comm’n, 976 S.W.2d 485, 495 (Mo.App. 1998).  

 
The Commission has the power to authorize, subject to conditions, transactions pursuant to Section 393.190.1.


The Staff has identified numerous seriously flawed elements of the proposed Metro East transfer.  The Staff has provided conditions that it believes are necessary to be effectuated in total if the Commission determines to authorize the Metro East transfer in principle.  The Commission has determined that the conditions in total recommended by the Staff are necessary to address the detriments identified by the Staff respecting the Metro East transfer, as proposed by AmerenUE, such that AmerenUE is not authorized to engage in the Metro East transfer without said conditions in total being effectuated. 


IT IS THEREFORE ORDERED:


1.
That AmerenUE is not authorized to perform in accordance with the terms and conditions in the form of the present Asset Transfer Agreement.   AmerenUE is authorized to enter into a Metro East transfer as specifically identified in this Report And Order subject to the conditions recommended by the Staff in this proceeding.  Those conditions are set out below in Ordered: 2 through 28;


2.
 That AmerenUE is authorized to sell, transfer, and assign to the Transferee, AmerenCIPS, at closing, general plant and distribution assets pursuant to the procedures contained in Exhibit No. 67, including AmerenUE providing to the Staff within 30 days of actual closing a list of assets being transferred at closing, the Staff comparing the list provided by AmerenUE to the list contained in response to Staff Data Request No. 28 and the Staff reporting to the Commission and other parties within 30 days of receipt of the closing asset list the Staff’s findings regarding the comparison of these lists; 


3.
That prior to closing the Metro East transfer, Ameren shall modify/amend the JDA so that 1) the profits from short term sales will be allocated to AmerenUE and Ameren Energy Generating Company (AEG or Genco) based upon relative energy outputs from their generating plants and purchased power contracts, rather than based on their relative loads as presently provided for in the JDA, and 2) AmerenUE will not experience any lost opportunities for off-system sales of energy because of the pricing of energy transferred to AEM from AmerenUE, to serve the former AmerenUE Illinois load transferred to AmerenCIPS, i.e., energy transferred to serve such load shall be transferred at market price rather than at incremental cost as presently provided for in the JDA. These modifications/amendments to the JDA shall be filed with the Commission and served on all parties;


4.
The parties to this case shall use their best efforts for a ninety-day period following the close of the Metro East transfer to develop a further modified JDA that eliminates the other current economic detriments of the JDA to AmerenUE and provides for a fair sharing of any remaining economic benefits arising from the joint dispatch of the AmerenUE and AEG generating units.  In the event that the parties cannot reach agreement on a further modified JDA, then AmerenUE will give notice necessary to terminate its participation in the JDA and the unresolved matters will be brought to the Commission for resolution.  The JDA will be modified as decided by the Commission if Ameren can accept and effectuate such modifications.  If Ameren cannot accept or effectuate such modifications, then AmerenUE will terminate its participation in the JDA;


5.
That AmerenUE shall not transfer any transmission facilities from AmerenUE to AmerenCIPS until AmerenUE performs a study that shows that such a transfer will have no detrimental impact on AmerenUE’s operations.  AmerenUE shall provide the Commission assurance that AmerenUE’s bundled retail customers in Missouri will be held harmless from any detriment arising from such a transfer and from changes in methodology, for determining AmerenUE’s revenue requirements, not used in the study comprising Exhibit No. 71;


6.
That if Ameren elects, or is otherwise required, to split the single control area currently encompassing the transmission assets of AmerenUE and AmerenCIPS, or modifies/amends the transmission terms of the JDA, AmerenUE agrees not to seek recovery from its remaining Missouri bundled retail ratepayers of any additional transmission charges, relating to current generating capacity at the Keokuk, Pinckneyville, Venice and Joppa generating plants, due solely to the transfer of ownership of the transmission assets that were owned by AmerenUE in Illinois prior to the Metro East transfer that, as a result of the Metro East transfer, become owned by AmerenCIPS.
    AmerenUE plans to replace the capacity currently provided from its contract at the Joppa plant with an additional 330 MWs of capacity to be located at Venice, when the AmerenUE contract for a portion of the Joppa purchased power 
expires on December 31, 2005.
  AmerenUE will ensure that Keokuk at 125 MWs, Pinckneyville at 330 MWs, Venice at 75 MWs and Joppa at 405 MWs (until AmerenUE’s contract for Joppa purchased power expires on December 31, 2005) shall remain network resources (or such comparable resource as are required by applicable authorities) to serve AmerenUE load so long as these generating plants are owned and operated by AmerenUE and remain in service.  If AmerenUE is no longer served pursuant to a contract for purchased power from Joppa, AmerenUE will ensure that up to 480 MWs (75 MWs at Venice and 405 MWs formerly from Joppa) will be available from the Venice plant site as a network resource to serve AmerenUE’s native load.


7.
That the AmerenUE/AmerenCIPS Agreement Regarding the 13.8kV Switchgear at the Venice Plant, Exhibit No. 60, is approved;



8.
That Ameren shall be authorized to reallocate and reassign the work performed by Ameren Services as a result of the Metro East transfer in accordance with and subject to the conditions contained in Exhibit No. 33;


9.
That AmerenUE shall make arrangements to ensure access at reasonable times and places to all books, records, employees, and officers of AmerenUE, Ameren and any affiliate or subsidiary of Ameren as required to verify compliance with Chapters 386 and 393.  In order to ensure compliance with the Commission’s Report And Order in the instant case respecting the issues addressed above, AmerenUE, Ameren and any affiliate or subsidiary of Ameren shall maintain books and records, and shall make available books, records, employees and officers without claims that the same are unavailable because of the Public Utility Holding Company Act of 1935 (PUHCA) or are records of an affiliate not within the control, custody or possession of AmerenUE.


10.
That AmerenUE is granted to the extent necessary a waiver from the requirement of the electric and gas affiliate transaction rules that a utility transfer goods and services to an affiliate at the higher of cost or market;


11.
That AmerenUE is authorized to reallocate the electric generating capacity and energy associated with the transferred electric assets to AmerenUE’s Missouri electric jurisdiction;


12.
That AmerenUE shall not be authorized to recover in rates the AmerenUE Illinois portion of the cost of any generation related liabilities or obligations relating to, based in whole or in part on events or conditions occurring or existing in connection with or arising out of AmerenUE operations prior to the closing date this transaction;

13.
That AmerenUE shall maintain complete and discrete records pertaining to all pre-close liabilities or obligations, including without limitation environmental claims, products claims, personal injuries or other damages, that are based in whole or in part on events or conditions occurring or existing at the time of the closing date of the Metro east transfer related to or because of events that occurred prior to the closing date of the Metro East transaction. 

14.
That AmerenUE may not recover in rates the AmerenUE Illinois portion of all liabilities or obligations to any persons at any time employed by AmerenUE prior to the closing date of the transfer with respect to incidents, events, exposures, or circumstances occurring at any time during the period or periods of any such person’s employment with AmerenUE prior to the closing date of the transfer, whenever such claims are asserted, including but not limited to (1) employee related cost (2) litigation costs, (3) beneficiary claims;

 
15.
That AmerenUE shall identify all liabilities reflected on the balance sheet, and all costs reflected on the income statement, to be prepared as of the end of the month preceding the Metro East transfer closing, that would be subject to allocation to AmerneUE’s Illinois Business.  All of these costs and liabilities shall be identified and quantified as to the amount that would be assigned to AmerenUE’s Illinois Business as of the closing date;  

16.
That AmerenUE shall identify all current claims for which a reserve has been established or conditions occurring or existing prior to the closing date and shall separately maintain books and records relating to each and every such claim, and if the amount paid exceeds the reserve amount, no more than ninety-two percent of the excess costs shall be recoverable in rates;

17.
That AmerenUE will not seek or recover in rates recovery of any costs that would, absent the Metro East transfer, be allocated to Illinois natural gas customers, of any natural gas related liabilities including, without limitation:  employee related costs, litigation costs, products liabilities, environmental capital costs, or expenses at its manufactured gas plants used to serve Illinois customers, or any other environmental cost incurred that was caused by natural gas related events or activities prior to the closing of the Metro East transfer;

18.
That costs that arise from generation-related events or activities that occur on or after the closing date of the transfer shall be the responsibility of AmerenUE, as the owner of the generation, unless specifically noted otherwise.  AmerenUE’s shall use best efforts to maximize contributions to offset these costs and liabilities from entities other than AmerenUE that receive the benefit of the power from these generation assets;   


19.
That AmerenUE is authorized to reallocate a portion of the Callaway Nuclear Power Plant decommissioning cost, previously allocated to Illinois ratepayers, to AmerenUE shareholders until effective date of the Commission order respecting the AmerenUE nuclear decommission cost study to be filed on or about September 1, 2005;


20.
That AmerenUE is authorized to reallocate a portion of the funds currently in the Illinois jurisdictional subaccount of the nuclear decommissioning trust fund to the Missouri jurisdictional subaccount;


21.
That AmerenUE is authorized to use the latest available 12-Month Coincident Peak Demand Allocation Factors, adjusted for the elimination of the Illinois demands, for the performance of the above nuclear decommissioning trust fund reallocations;


22.
That total contributions to the Callaway Plant Nuclear Decommissioning Trust Fund shall continue at the present level until the effective date of the Commission order respecting the AmerenUE nuclear decommission cost study to be filed on or about September 1, 2005;


23.
That the Commission confirms that the decommissioning expenses for the Callaway Nuclear Power Plant are included in AmerenUE’s current cost of service for ratemaking purposes, except for those properties and transactions specifically addressed herein;


24.
That the Commission hereby opens Case No. EO-2004-0___ for an investigation regarding the issue whether Ameren has sold SO2 allowances without: a) Commission authority, and b) proper safeguards to protect AmerenUE from affiliate abuse. The Commission will set a procedural schedule.  The Staff is directed to file a report regarding the results of its investigation no later than six months after the opening of the aforementioned case and;


25.
That the Commission hereby opens Case No. EO-2004-0___ to examine AmerenUE’s/EEInc.’s/Ameren’s decision not to use the 405 MW of capacity from the Joppa generating plant to supply AmerenUE’s load after December 31, 2005.  The Commission will set a procedural schedule.  The Staff is directed to conduct an investigation, and to file a report regarding the results of its investigation no later than six months after the opening of the aforementioned case providing the results of its investigation;  

26.
That nothing in this Report And Order shall be considered a finding by the Commission of the value for ratemaking purposes of the properties and transactions herein involved;

27. That AmerenUE must continue to quantify the Illinois portion of all future environmental costs, and submit evidence in future rate proceedings that recovery of such costs is not detrimental to Missouri consumers;

28. That AmerenUE shall be granted a waiver from this Commission’s affiliate transactions rules upon implementation of all of the conditions contained in these ordered paragraphs


29.
That the Commission reserves the right to consider any ratemaking treatment to be afforded the properties and transactions herein involved in a later proceeding;


30.
That this Report And Order shall become effective on 


.
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� The Pinckneyville generating plant is currently owned by AEG, but is expected to receive Federal Energy Regulatory Commission (FERC) authorization to be transferred to AmerenUE.  The Joppa generating plant currently provides a portion of its capacity and energy to AmerenUE through a purchased power contract that expires, December 31, 2005.  The Joppa generating plant is owned by Electric Energy Inc. (EEInc.); and AmerenUE owns 40% of EEInc.  The generating capacity that is currently available to AmerenUE at each of these generating plants is 125 MWs at Keokuk, 75 MWs at Venice, 330 MWs at Pinckneyville and 405 MWs at Joppa.





� Because Joppa is a base-load, coal-fired facility and the proposed capacity additions at Venice are peaking, gas-fired combustion turbines, the energy from these two facilities are not substitutes.  However, for purposes of this proceeding, what the two facilities have in common is generation capacity that would not be directly connected to the AmerenUE transmission system subsequent to the Metro East transfer.
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