Before the Public Service Commission

Of the State of Missouri

	In the matter of the Application of Union Electric Company (d/b/a AmerenUE) for an order authorizing the sale, transfer and assignment of certain Assets, Real Estate, Leased Property, Easements and Contractual Agreements to Central Illinois Public Service Company (d/b/a AmerenCIPS) and, in connection therewith, certain other related transactions.  FILLIN "Type Case Caption; then Tab and Enter" \* MERGEFORMAT 
	)))))))))) FILLIN "Type Parentheses; the Tab and Enter" \* MERGEFORMAT 
	Case No. EO-2004-0108 FILLIN "Type Case Number; then Tab and Enter" \* MERGEFORMAT 

	
	
	


STAFF’S RESPONSE TO AMERENUE’s 

PROPOSED PROCEDURAL SCHEDULE  

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the procedural schedule proposed on October 27, 2003 by Union Electric Company, d/b/a AmerenUE, and states that based on its review of the AmerenUE proposal and a conference call with AmerenUE on October 31, 2003, the procedural schedule proposed by the Staff remains the appropriate procedural schedule for this proceeding.  The Staff is concerned that the approach suggested by AmerenUE does not provide either the parties or the Commission adequate time to address very complex transactions.  If the proposed transfer is detrimental to the public, then the related issues must be addressed in this case.  The level of review required is enhanced by the fact that AmerenUE has not entered into an arms length transaction in which the Commission can be assured that the best interests of AmerenUE have been represented. In fact, no AmerenUE employee has submitted testimony supporting this transaction. All of the direct testimony that has been filed is by Ameren Services employees that represent the interests of Ameren Corporation and AmerenCIPS as well as AmerenUE. The best interests of Ameren Corporation and AmerenCIPS are not necessarily the best interests of AmerenUE.  The procedural schedule proposed by AmerenUE simply does not allow adequate time to review transactions of such complexity.

In support of the Staff’s proposed procedural schedule, the Staff states as follows:  

1.
The direct testimony that has been filed does not indicate that the proposed transaction is economic to AmerenUE.  The direct testimony shows that under the proposed transaction, the fuel savings from the existing AmerenUE generating units are not adequate, even under the Ameren Services assumptions, to offset the unfunded portion of the AmerenUE Illinois customers’ Callaway decommissioning liability being transferred to AmerenUE’s Missouri customers.  Thus, a further reason for the adoption of the Staff’ proposed procedural schedule is the AmerenUE – AmerenCIPS – Ameren Energy Generating Company (AEG) Joint Dispatch Agreement (JDA).  AmerenUE does not believe that the Commission need address in this proceeding the matter of the continued operation of the JDA which provides for the transfer of energy from the least cost AmerenUE generating facilities to AmerenCIPS at incremental cost, i.e., the incremental cost of fuel, variable operation and maintenance (O&M) expense and the opportunity cost of emission allowances.  AmerenUE’s application seeks implicit Commission approval that the current JDA is not detrimental to the public.  Under the JDA if AmerenUE’s proposed transaction is authorized by the Commission, AmerenUE will transfer its unused energy to satisfy the AmerenCIPS’s load requirements increased by the transfer of the AmerenUE Illinois customers to AmerenCIPS.  AmerenUE’s unused energy will be transferred to AmerenCIPS at AmerenUE’s cost instead of this energy being sold at market value.  Previously, AmerenUE capacity and energy purchases from Ameren Energy Generating (AEG)/Ameren Energy Marketing (AEM) have occurred at market value.  These transactions are inconsistent with the Commission’s affiliate transaction rule for electrical corporations which now applies to AmerenUE as a result of the Missouri Supreme Court’s decision in the State ex rel. Atmos Energy Corp. v. Public Serv. Comm’n case that was handed down on April 22, 2003.  This is the first Commission proceeding to review the JDA under the Commission’s affiliate transaction rule for electrical corporations.  In fact, the Ameren Services direct testimony proposes to transfer the Illinois portion of the costs of the AmerenUE generating units previously serving the AmerenUE Illinois retail load to AmerenUE’s Missouri retail customers while proposing that the interchange sales revenues from these units be transferred to AmerenCIPS, even though the AmerenCIPS retail load will pay nothing towards the costs of the AmerenUE generating units.

2.
Ameren Services is presently conducting a study respecting the JDA.  The JDA can be terminated by AmerenUE or AEG with one year’s notice on a rolling twelve months basis commencing December 31, 2003.  The Staff does not believe that a proper consideration of AmerenUE’s Application should ignore the JDA as AmerenUE is proposing.   The JDA study that is being performed is not complete and, as a consequence, has not been provided to the Staff for review.  The last indication that the Staff received from Ameren Services was that the study might be available later this month.  The JDA study not being available for review until some indefinite time in the future is another reason why the Commission should adopt the Staff’s proposed procedural schedule.

3.  AmerenUE states in paragraph 2, pages 1-2, of its October 27, 2003 filing that if no Commission order is issued authorizing the transfer in the first quarter of 2004, “it might be required to consider other alternatives for the acquisition of capacity and energy for the summer of 2004.  This would impose an increased administrative cost on AmerenUE and may possibly result in the acquisition of unnecessary resources.”  (Emphasis supplied.)  On October 28, 2003 at an Edison Electric Institute Financial Conference in Orlando, Florida, Mr. Gary L. Rainwater,  President and Chief Operating Officer – Ameren Corporation, President and Chief Executive Officer – AmerenCIPS,  President and Chief Executive Officer – AmerenCILCO, and Mr. Warner Baxter, Executive Vice President – Chief Financial Officer – Ameren Corporation, made a presentation.  An audio file on the Edison Electric Institute website (www.eei.org) indicates that Mr. Baxter stated, in part, as follows regarding AmerenUE’s proposed Metro East transfer to AmerenCIPS and the proposed transfer of the Pinckneyville and Kinmundy combustion turbines to AmerenUE: 

. . . Another piece of transfer business that we’re in the process of doing is transferring our service territory from AmerenUE, which is principally our Missouri operating affiliate, all into Illinois.  That’s really done for two reasons one is to simplify our jurisdictional matters trying to keep UE very simply a Missouri utility . . .  At the same time, it also will facilitate the generation transfer that we just talked about, Illinois will no longer have approval authority associated with that transaction.  Again what we hope to do is to have both the service territory transfer as well as the generation transfer sometime in place by the summer, by next summer.  Key point associated with all this however is that from the financial standpoint it really doesn’t matter when those transfers are done because we are in a rate moratorium through the middle at least 2006 if not through the end of 2006. So we have some time, we operate our plants on some sort of a joint dispatch basis so it is not going to have any financial impact or operating impact.  But ultimately when want to get these things done before our next rate case is in the state of Missouri as well as in Illinois. . . .   

(Emphasis supplied).

4.
At paragraph 7, of its October 27, 2003 filing, AmerenUE relates the standard for analyzing the proposed transactions as characterized in State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466 (Mo.App. 1980), which sounds as a de minimis criteria for the approval of transactions that are covered by Section 393.190.1.  The Staff believes that the language of the Missouri Supreme Court in State ex rel. City of St. Louis v. Public Serv. Comm’n, 73 S.W.2d 393, 399-400 (Mo.banc 1934) is a better statement of the standard: 

. . . The whole purpose of the act is to protect the public. The public served by the utility is interested in the service rendered by the utility and the price charged therefore; investing public is interested in the value and stability of the securities issued by the utility.  State ex rel. Union Electric Light & Power Co. v. Public Service Commission et al. (Mo. Sup.) 62 S.W.(2d) 742.  In fact the act itself declares this to be the purpose.  Section 5251, R.S. 1929 (Mo. Stat. Ann. Section 5251, p. 6674), in part reads: “The provisions of this chapter shall be liberally construed with a view to the public welfare, efficient facilities and substantial justice between patrons and public utilities.”  (Italics ours.)
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The state of Maryland has an identical statute with ours, and the Supreme Court of that state in the case of Electric Public Utilities Co. v. Public Service Commission, 154 Md. 445, 140 A. 840, loc. cit. 844, said:  “To prevent injury to the public good in the clashing of private interest with the public good in the operation of public utilities, is one of the most important functions of Public Service Commissions. It is not their province to insist that the public shall be benefited, as a condition to change of ownership, but their duty is to see that no such change shall be made as would work to the public detriment. ‘In the public interest,’ in such cases, can reasonably mean no more than ‘not detrimental to the public.’”

5.
Also in paragraph 7 of its October 27, 2003 filing, “[t]he Company submits that its Application involves a narrow set of issues, which can be resolved by the Commission in an expeditious manner.”  The Staff does not believe that to be the case.  In fact, the Staff believes that the issues raised by AmerenUE’s proposed transactions are more complex than the transactions proposed by Aquila, Inc. in its proposed collateralization of its Missouri utility assets, Case No. EF-2003-0465, presently pending before the Commission.  

6.
The Staff would like for it to be clear that the matter of the Staff having sufficient time to perform the necessary analysis of the proposed transactions is not a matter of gaming by the Staff.  The Staff will do whatever is possible within the time constraints set by the Commission, given the time constraints set by the Commission in other pending cases.  Nonetheless, there is a limit to the amount of work that can be performed in the course of a reasonable workday and workweek.  As with the instant case, a considerable number of cases are being belatedly filed at the Commission, some by AmerenUE, for which expedited treatment is routinely requested.  Because the Staff proposes a procedural schedule of greater duration than the procedural schedule proposed by AmerenUE, does not mean that the Staff is suggesting that AmerenUE’s filing not receive expedited treatment.  To the contrary, the Staff’s proposed procedural schedule is an expedited procedural schedule.  

7.
The Staff would note that generally there are other parties in a case that look to the Staff, as does the Commission, for an in depth review of the applicant’s filing.  Although the Office of the Public Counsel (Public Counsel) represents the public, the Public Counsel chooses which cases it will participate in.  The Commission and other parties look to the Staff to actively participate in virtually all cases filed at the Commission.  Since the Staff cannot opt out of cases and given resource limits, the Staff must prioritize its activity by the procedural schedule that it proposes in cases.  Those schedules are developed with regard to the work that should be performed for an appropriate audit by the Staff and the other cases requiring the Staff’s attention.

8.
It has been the Staff ‘s practice to not over promise what it can do in the procedural time frame that is requested by an applicant.  The Staff will not represent to the Commission that it can or will perform an exhaustive review of a company’s filing if that is not possible in the time frame requested by the company or directed by the Commission.  The mere fact that a company makes a filing on a certain date does not mean that there are members of the Staff that are immediately available to commence the substantive processing of the filing.  Thus, merely lengthening by an arbitrary number of days the time proposed to be provided to the Staff to perform an audit/investigation, without determining what other cases the Staff must address in that time frame, does not necessarily enhance the Staff’s ability to perform the audit/investigation.  On October 31, 2003, Ameren Services personnel and members of the Staff conferred at length by speakerphone.  Nothing that Ameren Services advised the Staff of on that date has caused the Staff to believe that the procedural schedule that the Staff proposed on October 27, 2003 is inappropriate.  

9.
As indicated by the Staff in its October 27, 2003 filing, there is a limit to what the Staff can do in a time frame shorter than that proposed by the Staff.  Given the procedural schedule proposed by AmerenUE, the Staff only will be able to identify specific concerns that the Staff has regarding AmerenUE’s proposed transactions.  The Staff will not have adequate time to complete a review of AmerenUE’s filing that would permit the Staff time to develop conditions that the Staff would recommend as necessary if the Commission were to approve AmerenUE’s application.  

10.  Typical of the lack of detail that AmerenUE has provided and the blind faith that AmerenUE is requesting are the statements in its October 27, 2003 filing in paragraph 8, on page 3, that the Illinois Commerce Commission (ICC) has already approved the transfer of AmerenUE’s electric utility assets to AmerenCIPS and that the ICC concluded that the transfer of the electric utility assets would not have any negative impacts in any relevant respects.   Since AmerenUE is proposing to exit from Illinois, one would surmise that the ICC would be concerned with the proposed transactions from the perspective of AmerenCIPS and AmerenCILCO, their customers and the AmerenUE customers that would become AmerenCIPS customers.  One would expect that the ICC would not be concerned with AmerenUE’s Missouri customers or AmerenUE, which is proposing to exit from Illinois.  Also, Illinois is a retail competition state, whereas Missouri is not.  Thus, the concerns, statutes and rules that the ICC is dealing with are very likely to be different from the concerns, statutes and rules that this Commission and the parties to this proceeding are dealing with.

11.
In paragraph 10 on pages 3-4 of AmerenUE’s October 27, 2003 filing, AmerenUE offers to “commit to responding to data requests in an expedited manner, with objections due in 5 business days and responses due in 10 business days, as opposed to 10 days for objections and 20 days for responses as allowed by 4 CSR 240-2.090.”  The Commission should order all parties to proceed in such a manner respecting all data requests even if the Commission adopts the Staff’s proposed expedited procedural schedule.  There is no reason for the Commission not to proceed in this manner.  The Staff would suggest to the Commission that it should consider revising 4 CSR 240-2.090 such that whenever the Commission adopts an expedited procedural schedule, an expedited time for objecting and responding to data requests should go into effect pursuant to Commission rule.  This would be one way of attempting to deal with the deluge of filings requesting expedited treatment.    

Wherefore the Staff requests that the Commission adopt the procedural schedule proposed by the Staff on October 27, 2003, and require all parties to respond to data requests in an expedited manner, with objections due in five (5) business days and responses due in ten (10) business days. 
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