




 

 

TABLE OF CONTENTS 

I. INTRODUCTION AND RECOMMENDATONS .............................................................................1 

II. COMMISSION DISCRETION IN APPROVING FAC APPLICATIONS .................................2 

III. THE COMMISSION’S ASSESSMENT OF PUBLIC INTEREST CONSIDERATIONS.........4 

IV. COMMISSION ASSESSMENT OF WHETHER THE UE’S FAC PROPOSAL COMPLIES 

WITH THE COMMISSION’S RULES ....................................................................................................10 

 



DIRECT TESTIMONY 

OF 

RYAN KIND 

UNION ELECTRIC COMPANY  

CASE NO. ER-2007-0002 

 1 

Q. PLEASE STATE YOUR NAME, TITLE, AND BUSINESS ADDRESS. 2 

A. Ryan Kind, Chief Energy Economist, Office of the Public Counsel, P.O. Box 2230, 3 

Jefferson City, Missouri 65102. 4 

Q. ARE YOU THE SAME RYAN KIND THAT SUBMITTED DIRECT TESTIMONY IN THIS CASE 5 

ON DECEMBER 15, 2006 REGARDING REVENUE REQUIREMENT ISSUES? 6 

A. Yes, I am. 7 

I. INTRODUCTION AND RECOMMENDATONS 8 

Q. PLEASE IDENTIFY THE ISSUES THAT YOU WILL BE ADDRESSING IN YOUR TESTIMONY. 9 

A. The major issues that are addressed in this testimony include: 10 

• Whether the Commission should approve a Fuel Adjustment Clause (FAC) for 11 

UE in this case; 12 

• The Commission’s discretion to approve, modify or reject FAC applications; 13 

• The appropriate framework for assessing the public interest consideration in FAC 14 

applications and how these considerations apply to UE’s situation; and 15 
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• Whether the unique circumstances of UE with respect to the Taum Sauk and 1 

Electric Energy, Inc. (EEInc) Joppa plants prevent UE from being able to have a 2 

FAC that meets the requirements of 4 CSR 240-20.090. 3 

Q. DOES PUBLIC COUNSEL BELIEVE THE COMMISSION SHOULD APPROVE THE 4 

ESTABLISHMENT OF A FUEL ADJUSTMENT CLAUSE FOR UE IN THIS CASE? 5 

A. No. Public Counsel believes that that Commission approval of a FAC for UE would not 6 

be consistent with the public interest and that UE does not have a need for a FAC. 7 

II. COMMISSION DISCRETION IN APPROVING FAC APPLICATIONS 8 

Q. WHAT FACTORS SHOULD THE COMMISSION CONSIDER IN DECIDING WHETHER TO 9 

PERMIT UE TO HAVE A FUEL ADJUSTMENT CLAUSE? 10 

A. The factors that Public Counsel believes should be considered by the Commission 11 

include the following: 12 

• Would permitting UE to use a FAC be consistent with the public interest? 13 

• Does UE have a need for a FAC because it would face a substantial threat to its 14 

financial viability if it did not have the ability to recover any increased costs of 15 

fuel and purchased power in between rate cases without a FAC? 16 

• Would permitting UE to use a FAC be consistent with the Commission’s rules for 17 

FACs? 18 

Q. DOES PUBLIC COUNSEL BELIEVE THE COMMISSION HAS THE DISCRETION TO DENY A 19 

FAC BASED ON ITS ASSESSMENT OF THE CONSIDERATIONS LISTED IN THE PRECEDING 20 

ANSWER? 21 

A. Yes, both SB 179 and the Commission rules  that implemented the legislation (4 CSR 22 

240-3.161 Electric Utility Fuel and Purchased Power Cost Recovery Mechanisms Filing 23 
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and Submission Requirements and 4 CSR 240-20.090 Electric Utility Fuel and Purchased 1 

Power Cost Recovery Mechanisms) make it clear that the Commission is permitted to 2 

approve a fuel adjustment clause but that it is not required to do so. There are at least 3 

two portions of 4 CSR 240-20.090 that address the Commission’s discretion to approve, 4 

modify or reject applications to establish a rate adjustment mechanism (RAM).  5 

Q. HOW IS THE TERM “RAM” DEFINED IN 4 CSR 240-20.090? 6 

A. This term is defined in 4 CSR 240-20.090(1)(G) as follows: 7 

(G) Rate adjustment mechanism (RAM) refers to either a fuel adjustment 8 
clause or an interim energy charge. 9 

Q. WHICH SECTIONS OF 4 CSR 240-20.090 GIVE THE COMMISSION THE DISCRETION TO 10 

APPROVE, MODIFY OR REJECT AN APPLICATION FOR A FAC? 11 

A. Section (2) and subsection (2)(A) of 4 CSR 240-20.090 give the Commission the 12 

discretion to decide whether to approve, modify or reject applications to establish either a 13 

fuel adjustment clause or an interim energy charge.  Section 2 states: 14 

(2) Applications to Establish, Continue or Modify a RAM. Pursuant to 15 
the provisions of this rule, 4 CSR 240-2.060 and section 386.266, RSMo, 16 
only an electric utility in a general rate proceeding may file an 17 
application with the commission to establish, continue or modify a RAM 18 
by filing tariff schedules. Any party in a general rate proceeding in which 19 
a RAM is effective or proposed may seek to continue, modify or oppose 20 
the RAM. The commission shall approve, modify or reject such 21 
applications to establish a RAM only after providing the opportunity 22 
for a full hearing in a general rate proceeding. The commission shall 23 
consider all relevant factors that may affect the costs or overall rates and 24 
charges of the petitioning electric utility. (Emphasis added) 25 

This section makes it clear that the Commission must review FAC applications and 26 

determine whether such an application should be approved based on the evidence 27 

presented in a general rate proceeding. This section also requires that the Commission 28 

make its determination based upon its consideration of “all relevant factors that may 29 

affect the costs or overall rates and charges of the petitioning electric utility.” 30 

(Emphasis added).  Public Counsel’s interpretation of the preceding excerpt from the rule 31 



Direct Testimony of 
Ryan Kind 

4 

is that if the Commission finds that the implementation of a FAC will tend to put upward 1 

pressure on costs (e.g. due to decreased incentives for the utility to acquire fuel and 2 

purchased power at the lowest cost), the Commission can reject a FAC application. 3 

The other provision in 4 CSR 240-20.090 which makes it clear that the Commission must 4 

exercise its judgment in determining whether to approve, modify or reject applications to 5 

establish a either a FAC is subsection (2)(A) which states: 6 

(2)(A) The Commission may approve the establishment, continuation or 7 
modification of a RAM and associated rate schedules provided that it 8 
finds that the RAM it approves is reasonably designed to provide the 9 
electric utility with a sufficient opportunity to earn a fair return on equity 10 
and so long as the rate schedules that implement the RAM conform to 11 
the RAM approved by the commission. (Emphasis added) 12 

The above quoted sub-section also makes it clear that the Commission is permitted to 13 

approve a RAM, but is not required to do so. I believe this section also makes it clear that 14 

the Commission must make a finding in its approval of a RAM that the proposed RAM is 15 

expected to result in the utility earning a “fair return.” If the Commission finds that a 16 

proposed RAM is expected to result in the utility earning more than a fair return, this rule  17 

provision would make approval of such a RAM unlawful. I believe this provision also 18 

makes it clear that an approved RAM would be “reasonably designed” if it provides the 19 

utility with an  “opportunity” to earn a fair return but that a RAM would not be 20 

“reasonably designed” if it went beyond providing an “opportunity” to earn a fair return 21 

by essentially guaranteeing the level of return on equity that a utility will earn. 22 

III. THE COMMISSION’S ASSESSMENT OF PUBLIC INTEREST 23 

CONSIDERATIONS 24 

Q. HOW DOES PUBLIC COUNSEL BELIEVE THE COMMISSION SHOULD UTILIZE THE 25 

DISCRETION THAT IS HAS, PURSUANT TO THE RULE, TO EITHER APPROVE, MODIFY OR 26 

REJECT AN APPLICATION FOR A FAC? 27 



Direct Testimony of 
Ryan Kind 

5 

A. Public Counsel believes that the Commission should utilize its discretion in the same 1 

manner that it makes most of its other regulatory decisions. The basic standards that the 2 

Commission should rely on are: 3 

• Will departing from the traditional mode of Missouri utility regulation by 4 

approving a FAC be consistent with the public interest?  5 

• Will the rates resulting from the exercise of its discretion to approve, modify or 6 

reject applications to establish a FAC be “just and reasonable”? 7 

Q. HOW SHOULD THE COMMISSION GO ABOUT DETERMINING WHETHER APPROVING A 8 

FAC FOR UE WILL BE CONSISTENT WITH THE PUBLIC INTEREST? 9 

A. There are a large number of relevant factors that must be considered in making this 10 

determination.  These factors include: 11 

• The impact that the new mode of regulation will have on UE’s incentives to 12 

minimize (subject to risk considerations) its fuel and purchase power costs. 13 

• Whether the proposed FAC is reasonably designed so it does not (1) guarantee 14 

that UE will achieve at least some given return on equity or (2) provide the utility 15 

with an opportunity to earn excessive returns above the level that is reasonable. 16 

• Whether the projected combined impact of all of the provisions in the proposed 17 

FAC and the rate schedules that implement it are consistent with the public 18 

interest. 19 

Q. DO YOU BELIEVE THAT COMMISSION APPROVAL OF A FAC FOR UE WOULD HAVE AN 20 

ADVERSE IMPACT ON ITS INCENTIVES TO MINIMIZE (SUBJECT TO RISK 21 

CONSIDERATIONS) ITS FUEL AND PURCHASE POWER COSTS? 22 

A. Yes. The change in incentives that occurs when a utility uses a fuel adjustment clause has 23 

even been acknowledged by the former President and CEO of Ameren and UE, Charles 24 
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Mueller. In Mr. Mueller’s “Chairman’s Letter” that was part of Ameren’s 1998 Annual 1 

Report to Shareholder’s, Mr. Mueller stated: 2 

We continue to reduce costs by increasing operating efficiency through 3 
the effective use of technology.  These initiatives range from installation 4 
of remote sensing devices on our distribution lines to expansion of our 5 
automated meter system — now the world’s largest.  We are also 6 
focused on lowering fuel costs. In 1998 in Illinois, we chose to 7 
eliminate the fuel adjustment clauses, which called for offering 8 
credits if certain fuel costs dropped or increasing customer bills if 9 
they rose.  That decision, coupled with the fact that we have operated 10 
for several years without a fuel adjustment clause in Missouri, has 11 
given us additional incentive to continue to manage our fuel costs 12 
effectively.  Our four AmerenUE coal-fired power plants continue to use 13 
substantial quantities of lower cost, low-sulfur Western coal, reducing 14 
production costs and emissions.  In 1998, AmerenCIPS’ Newton Plant 15 
began using Western coal.  We will continue to aggressively explore 16 
these and other options to reduce our fuel costs. (Emphasis added) 17 

Mr. Mueller’s statement about the “additional incentive” for Ameren to manage its fuel 18 

cost that occurred when the Company eliminated its fuel clause in 1998 for Ameren’s 19 

regulated utility operations in Illinois demonstrates the strong impact that the presence or 20 

absence of a fuel clause can have on the financial incentives to manage fuel costs  The 21 

paragraph that is quoted above starts at the bottom of the first page of the “Chairman’s 22 

Letter” (see page 2 of Attachment 1). 23 

Q. THE COMMISSION OFTEN NEEDS TO ASSESS THE UNIQUE SITUATION OF EACH UTILITY 24 

AND THE BUSINESS ENVIRONMENT IN WHICH IT OPERATES AS IT MAKES DECISIONS 25 

ABOUT HOW A UTILTIY SHOULD BE REGULATED, THE RETURN ON EQUITY THAT IT 26 

SHOULD HAVE AN OPPORTUNITY TO EARN, AND THE LEVEL OF RATES THAT IT SHOULD 27 

BE PERMITTED TO CHARGE ITS CUSTOMERS. IS THAT TYPE OF ASSESSMENT 28 

REQUIRED IN THE COMMISSION’S EXERCISE OF ITS DISCRETIION TO APPROVE, MODIFY 29 

OR REJECT A UTILITY’S FAC APPLICATION? 30 

A. Yes, definitely. 31 
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Q. WHAT ARE SOME OF THE ASPECTS OF A UTILITY’S SITUATION THAT SHOULD BE 1 

ASSESSED BY THE COMMISSION AS IT MAKES DETERMINATIONS ABOUT FAC 2 

APPLICATIONS IN RATE CASES? 3 

A. Public Counsel believes that the unique circumstances that should be assessed include the 4 

following: 5 

• Is the utility’s power supply cost structure vulnerable to changes in fuel and 6 

purchased power costs and if so, is this vulnerability due to factors that are 7 

beyond the utility’s control? 8 

• If the utility’s power supply cost structure is vulnerable to changes in fuel and 9 

purchased power costs, is this vulnerability, combined with the present status of 10 

the utility’s financial health, so great that the financial viability of the utility could 11 

be threatened by future increases in the cost of fuel and purchases power? 12 

• Has the utility taken prudent action to hedge its vulnerability to increases in fuel 13 

and purchased power costs through (1) appropriate planning and acquisition of 14 

supply and demand-side resources and (2) appropriate hedging of generation fuel 15 

costs? 16 

Q. DOES PUBLIC COUNSEL BELIEVE THAT UE’S CIRCUMSTANCES WITH RESPECT TO THE 17 

FACTORS LISTED ABOVE SHOULD LEAD THE COMMISSION TO CONCLUDE THAT 18 

APPROVING UE’S FAC APPLICATION IS CONSISTENT WITH THE PUBLIC INTEREST? 19 

A. No. UE relies largely on its nuclear and coal-fired generation assets to provide the energy 20 

that it needs to serve its customers. The Commission has approved updating UE’s cost to 21 

January 1, 2007 so the Company’s coal and nuclear fuel costs will already be set at a 22 

level that will reflect UE’s fuel contracts for 2007. UE has a program for hedging its gas 23 

costs and it has not shown that its vulnerability to changes in gas costs are great enough 24 

to merit moving to different mode of regulation with a FAC where the public would lose 25 
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the protection that it currently receives from existing incentives for UE to manage its fuel 1 

costs wisely. 2 

UE’s failure to retain its 40% share of the output from the EEInc plant has probably 3 

increased the Company’s vulnerability to changes in the price of natural gas but this is a 4 

vulnerability that UE chose to create so customers should not have this vulnerability to 5 

natural gas prices transferred to them.  6 

Q. WHAT ARE SOME OF THE CHARACTERISTICS OF A UTILITY’S OPERATING 7 

ENVIRONMENT THAT SHOULD BE ASSESSED BY THE COMMISSION AS IT MAKES 8 

DETERMINATIONS ABOUT FAC APPLICATIONS IN RATE CASES? 9 

A. Public Counsel believes that the characteristics of a utility’s operating environment that 10 

should be assessed include the following: 11 

• Are the prices of some or all of the fossil fuels that the utility burns in its 12 

generating units expected to have substantial volatility over the next few years? 13 

• Are the wholesale electric markets from which the utility obtains energy and 14 

capacity expected to have substantial volatility over the next few years? 15 

Q. DOES PUBLIC COUNSEL BELIEVE THAT THE CHARACTERISTICS OF UE’S OPERATING 16 

ENVIRONMENT WITH RESPECT TO THE FACTORS LISTED ABOVE SHOULD LEAD THE 17 

COMMISSION TO CONCLUDE THAT APPROVING UE’S FAC APPLICATION IS 18 

CONSISTENT WITH THE PUBLIC INTEREST? 19 

A. No. UE has a portfolio of generation resources that permits it to limit its use of natural 20 

gas and its reliance on wholesale power markets as a source of energy to serve its native 21 

load. As I stated previously, UE’s failure to retain its 40% share of the output from the 22 

EEInc plant has probably increased the Company’s vulnerability to changes in the price 23 
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of natural gas but this is a vulnerability that UE chose to create so customers should not 1 

have this vulnerability to natural gas prices transferred to them. 2 

Q. THE COMMISSION OFTEN NEEDS TO ASSESS THE COMBINED IMPACT OF A NUMBER OF 3 

FACTORS TO DETERMINE THE LIKELY NET IMPACT THAT ITS DECISIONS WILL HAVE ON 4 

THE INTERESTS OF THE PUBLIC. IS THAT TYPE OF ASSESSMENT REQUIRED IN THE 5 

COMMISSION’S EXERCISE OF ITS DISCRETIION TO APPROVE, MODIFY OR REJECT A 6 

FAC APPLICATION? 7 

A. Yes, the impacts of implementing a major change in the way an electric utility is 8 

regulated, such as the changes accompanying a FAC clause, are numerous and complex. 9 

In order to estimate the net impact on consumers of approving an FAC application, the 10 

Commission would need to look at the net impact of a number of factors, including: 11 

• The decreased ROE, if any, that will be reflected in the approved revenue 12 

requirement and customers’ rates due to transfer of risk from shareholders to 13 

ratepayers. 14 

• The increased costs that will likely be passed through to consumers as a result of 15 

the decreased incentive for a utility to minimize its fuel and purchased power 16 

costs. 17 

• The increased costs that may be passed through to consumers if the Commission’s 18 

resource planning oversight is not able to counteract the perverse incentives that 19 

utilities with an FAC have to rely more heavily on natural gas generating 20 

resources due to: (1) the FAC mechanism for passing through changes in gas 21 

prices when they fluctuate and (2) the lower capital costs associated with gas-fired 22 

generation compared to coal and nuclear generation. 23 

• In the Commission’s order of rulemaking in Case No. EX-2006-0472 (page 9), the 24 

Commission appeared to acknowledge the risk that some aspects of the new rule 25 
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may not work out as expected where it stated that “in light of the fact that these 1 

rules are highly complex, establish an entirely new procedure and are likely to 2 

contain provisions that will need to be altered, added or deleted, the Commission 3 

finds it appropriate to leave in the date certain by which the rules will be 4 

reviewed.” 5 

IV. COMMISSION ASSESSMENT OF WHETHER THE UE’S FAC 6 

PROPOSAL COMPLIES WITH THE COMMISSION’S RULES 7 

Q. THE PARTIAL COLLAPSE OF THE TAUM SAUK RESERVOIR AND THE UNIQUE 8 

CIRCUMSTANCES SURROUNDING THAT COLLAPSE HAVE RAISED SOME UNIQUE ISSUES 9 

IN UE’S RATE CASE. HOW WILL THE BREACH OF THE TAUM SAUK RESERVOIR IMPACT 10 

UE’S PROPOSAL FOR A FAC? 11 

A. I have not seen any UE testimony that addresses this issue. After the reservoir breach, UE 12 

accepted blame for the incident and has stated that it will hold ratepayers harmless in the 13 

current rate case. UE has asserted that it attempted to hold ratepayers harmless by 14 

running its fuel model under the assumption that Taum Sauk was still operating. In other 15 

words, UE asserts that for purposes of its fuel modeling, it has pretended that the Taum 16 

Sauk generating resource is can still be dispatched to serve its native load and sell into the 17 

wholesale energy market. 18 

However, I am not aware of any testimony from UE witnesses that attempts to assure 19 

customers that they will be held harmless from increased costs flowing through the FAC 20 

due to the unavailability of the Taum Sauk plant. Without such an assurance, ratepayers 21 

would probably see an immediate pass through of fuel costs that are higher than the costs 22 

that result from fuel model projections due to the unavailability of the Taum Sauk Plant. 23 
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Q. COULD UE RESOLVE THIS PROBLEM BY OFFERING TO STRUCTURE THE FAC SO IT 1 

PASSED THROUGH COSTS THAT ARE BASED ON FUEL MODEL PROJECTIONS OF COST 2 

CHANGES, RATHER THAN PASSING ACTUAL HISTORICAL COSTS THROUGH THE FAC? 3 

A. No. Even if UE made such a proposal (which it has not) in an attempt to protect 4 

ratepayers from the adverse impacts of the loss of the Taum Sauk plant, it would not 5 

comply with the requirement in 4 CSR 240-20.090(2)(F) that periodic adjustments for 6 

fluctuations in fuel costs and purchased power costs be based on actual historical costs 7 

that have been incurred by the utility. Sub-section  (2)(F) of 4 CSR 240-20.090 states: 8 

(2)(F) The RAM and periodic adjustments thereto shall be based on 9 
historical fuel and purchased power costs. 10 

Q. ARE THERE ANY OTHER PROVISIONS IN THE RULE THAT WOULD BE RELEVANT TO 11 

UE’S SITUATION WITH THE LOSS OF THE TAUM SAUK GENERATING FACILITY? 12 

A. Yes, the increased costs that result from the dam collapse at UE’s Taum Sauk facility are 13 

the type of costs that are addressed by the Commission’s prudency standard in sub-14 

section (1)(B) of 4 CSR 240-20.090.  This subsection states: 15 

(1)(B) Fuel and purchased power costs means prudently incurred and 16 
used fuel and purchased power costs, including transportation costs. 17 
Prudently incurred costs do not include any increased costs resulting 18 
from negligent or wrongful acts or omissions by the utility. If not 19 
inconsistent with a commission approved incentive plan, fuel and 20 
purchased power costs also include prudently incurred actual costs of net 21 
cash payments or receipts associated with hedging instruments tied to 22 
specific volumes of fuel and associated transportation costs. (Emphasis 23 
added) 24 

The above highlighted language in sub-section (1)(B) of 4 CSR 240-20.090 applies to the 25 

circumstances surrounding the collapse of the Taum Sauk generating facility so the rule 26 

would clearly prohibit UE from passing on the actual historical fuel and purchased power 27 

costs that it incurs while operating its system without the Taum Sauk plant. 28 

The above provision regarding “prudently incurred and used fuel and purchased power 29 

costs” would also prevent UE from being able to pass fuel and purchased power costs 30 
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through the FAC that are higher than such costs would have been if UE had taken the 1 

prudent step of continuing to take advantage of the low cost output from the Joppa plant 2 

that its 40% ownership share entitles it to take. 3 

Q. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY? 4 

A. Yes. 5 

 6 

 7 

 8 
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