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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

    
    
In the matter of Missouri-American Water  )     
Company for Authority to Issue Up to ) File No. WF-2022-0161 
$650,000,000 of Long-Term Unsecured )   
Debt. )   
    

 
NOTICE 

 
COMES NOW Missouri-American Water Company (“MAWC” or the “Company”) and 

states to the Missouri Public Service Commission (“Commission”) as follows: 

1. The Commission issued an Order Granting Financing Application (“Order”) in 

this case on March 9, 2022, with an effective date of April 8, 2022. The authority granted 

by the Order included the following filing requirements: 

a) MAWC shall file with the Commission any information 
concerning communication with credit rating agencies concerning any 
such issuance.  

 
b) MAWC shall file with the Commission, within thirty (30) 

days of issuance of any financing authorized pursuant to a Commission 
order in this proceeding, a report including the amount of indebtedness 
issued, date of issuance, interest rate (initial rate if variable), maturity 
date, redemption schedules or special terms, if any, use of proceeds, 
estimated expenses, and loan or indenture agreement concerning each 
issuance. In addition, MAWC shall also provide the analysis, to include but 
not be limited to, indicative pricing information provided by investment 
banks it performed to determine that the terms for the debt it decided to 
issue were the most reasonable at the time.1 

 
2. On June 27, 2023, American Water Capital Corp. (“AWCC”) issued in a private 

placement $900 million of Exchangeable Senior Notes at a coupon rate of 3.625%, due in 

                                                            
1 WF-2021-0161, Order Granting Financing Application, p. 5. 
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2026.  Pursuant to the authority granted by the Order,  on August 15, 2023, MAWC issued 

a promissory note to AWCC in the amount of $200.0 million, 3-year term at a coupon rate 

of 3.625%.  Proceeds from the MAWC promissory note will be used for construction, 

completion, extension or improvement of facilities, other capital investments and/or 

repayment of short-term debt.  After estimated issuance costs of $2.9 million, estimated 

proceeds to MAWC from the note are $197.1 million. 

4. The Term Sheets for the issuances are shown as Appendix 1, the MAWC 

promissory note is shown as Appendix 2, the pricing analysis is shown as Appendix 3, and a 

comparison of costs of the exchangeable note compared to traditional senior unsecured 

debt is shown as Appendix 4.  

5. Pursuant to the Commission’s Order, MAWC states that there were 

communications with the Standard & Poor’s and Moody’s credit rating agencies concerning 

credit ratings for these financings.  The communications on the 2023 financing are shown 

as Appendices 5 and 6. 

WHEREFORE, MAWC respectfully requests that the Commission find this pleading 

to comply with the order referenced herein. 

 Respectfully Submitted, 

 
Timothy W. Luft, MBE #40506 
Rachel Niemeier, MBE #56073 

Dean L. Cooper  MBE #36592 Corporate Counsel 
BRYDON, SWEARENGEN & ENGLAND P.C. MISSOURI-AMERICAN WATER  
312 E Capitol Avenue COMPANY 
P.O. Box 456 727 Craig Road 
Jefferson City, MO  65102 St. Louis, MO  63141 
(573) 635-7166 (314) 996-2279 (Tim) 
dcooper@brydonlaw.com (314) 996-2390 (Rachel) 
 timothy.luft@amwater.com 
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 rachel.neimeier@amwater.com 
  
ATTORNEYS FOR MISSOURI-AMERICAN WATER COMPANY 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the above and foregoing document was sent via  
electronic mail on this 14th day of September, 2023 to: 
 
Kevin Thompson Marc Posten 
Staff Counsel’s Office Office of the Public Counsel 
karen.bretz@psc.mo.gov opcservice@opc.mo.gov 
staffcounselservice@psc.mo.gov  
  
  
 

 
 



Missouri American Water

August 2023 Debt Issuance

American Water Capital Corp Term Sheet

Issuer American Water Capital Corp

Offering Senior Unsecured Notes

Credit Rating (Moody's / S&P) Baa1 (stable outlook) / A (stable outlook)

Principal Amount $1,035M

Tenor 3-years

Maturity Date 6/15/2026

Coupon 0.03625

Price 100.000%

Last Reported Sale Price of the Common Stock on NYSE on June 26, 

2023
$140.23 per AWK share

Initial Exchange Rate 5.8213 shares of AWK common stock per $1,000 principal amount of the notes, subject to change

Initial Exchange Price Approximately $171.78 per share of AWK common stock, subject to adjustment

Exchange Premium
Approximately 22.5% above the last reported sale price of AWK common stock on the NYSE on June 

26, 2023

Settlement Method

Cash up to the aggregate principal amount of the notes to be exchanged and cash, shares of AWK 

common stock or a combination of cash and shares of AWK common stock, at the Issuer's election, in 

respect of the remainder, if any, of the Issuer's exchange obligation in excess of the aggregate principal 

amount of the notes being exchanged

Interest Payment Dates June 15 and December 15 of each year, commencing December 15, 2023

Missouri American Water Term Sheet

Borrower Missouri American Water Company

Lender American Water Capital Corp.

Offering Promissory Note

Principal Amount $200M

Tenor 3-years

Maturity Date 46188

Coupon 3.625%

Price 1

Interest Payment Dates June 15 and December 15 of each year, commencing December 15, 2023

Repayment Terms
The principal sum under the promissory note, together with interest thereon, plus costs (if any) caused 

by a bondholder exercising exchange rights

APPENDIX 1 
Page 1 of 1



PROMISSORY NOTE 
FOR LONG-TERM BORROWINGS 

3.625% Maturity due June 15, 2026 

$200,000,000 August 15, 2023 

FOR VALUE RECEIVED, Missouri-American Water Company, a Missouri corpora on 
(herein “Borrower”) hereby promises to pay to the order of American Water Capital Corp., a Delaware 
corporaƟon  (“Lender”), in same day funds at its offices at One Water Street, Camden NJ 08102 or such 
other place as Lender may from Ɵme to Ɵme designate, the principal sum of two hundred million dollars 
($200,000,000), together with interest thereon from the date hereof unƟl paid in full.  Interest shall be 
charged on the unpaid outstanding principal balance hereof at a rate per annum, in accordance with the 
terms aƩached, a rate equal to or less than equal to the rate paid and to be paid by Lender with respect 
to the borrowings it made in order to provide funds to Borrower hereunder.  Interest on borrowings shall 
be due and payable in immediately available funds on the same business day on which the Lender must 
pay interest on the borrowings it made in order to provide funds to the Borrower hereunder.  The principal 
amount hereof plus costs (if any) caused by a bondholder exercising exchange rights shall be due and 
payable hereunder at such Ɵmes and in such amounts and in such installments hereunder as the Lender 
must pay with respect to the borrowings it made in order to provide funds to the Borrower hereunder.  
Lender has provided Borrower with a copy of the documentaƟon evidencing the borrowings made by 
Lender in order to provide funds to Borrower hereunder.  In the absence of manifest error, such 
documentaƟon and the records maintained by Lender of the amount and term, if any, of borrowings 
hereunder shall be deemed conclusive. 

The occurrence of one or more of any of the following shall consƟtute an event of default 
hereunder:  

(a) Borrower shall fail to make any payment of principal and/or interest due
hereunder or under any other promissory note between Lender and Borrower within five business days 
aŌer the same shall become due and payable, whether at maturity or by acceleraƟon or otherwise;  

(b) Borrower shall apply for or consent to the appointment of a receiver, trustee
or liquidator of itself or any of its property, admit in wriƟng its inability to pay its debts as they mature, 
make a general assignment for the benefit of creditors, be adjudicated a bankrupt or insolvent or file a 
voluntary peƟƟon in bankruptcy or a peƟƟon or an answer seeking reorganizaƟon or an arrangement with 
creditors or to take advantage of any bankruptcy, reorganizaƟon, insolvency, readjustment of debt, 
dissoluƟon or liquidaƟon of law or statute, or an answer admiƫng the material allegaƟons of a peƟƟon 
filed against it in any proceeding under any such law, or if acƟon shall be taken by Borrower for the 
purposes of effecƟng any of the foregoing; or  

(c) Any order, judgment or decree shall be entered by any court of competent
jurisdicƟon, approving a peƟƟon seeking reorganizaƟon of Borrower or all or a substanƟal part of the 
assets of Borrower, or appoinƟng a receiver, trustee or liquidator of Borrower or any of its property, and 
such order, judgment or decree shall conƟnue unstayed and in effect for any period of sixty (60) days. 
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Upon the occurrence of any event of default, the enƟre unpaid principal sum hereunder 
plus all interest accrued thereon plus all other sums due and payable to Lender hereunder shall, at the 
opƟon of Lender, become due and payable immediately.  In addiƟon to the foregoing, upon the occurrence 
of any event of default, Lender may forthwith exercise singly, concurrently, successively or otherwise any 
and all rights and remedies available to Lender by law, equity, statute or otherwise.  

Borrower hereby waivers presentment, demand, noƟce of nonpayment, protest, noƟce 
of protest or other noƟce of dishonor in connecƟon with any default in the payment of, or any enforcement 
of the payment of, all amounts due hereunder.  To the extent permiƩed by law, Borrower waives the right 
to any stay of execuƟon and the benefit of all exempƟon laws now or hereaŌer in effect.  

Following the occurrence of any event of default, Borrower will pay upon demand all costs 
and expenses (including all amounts paid to aƩorneys, accountants, and other advisors employed by 
Lender), incurred by Lender in the exercise of any of its rights, remedies or powers hereunder with respect 
to such event of default, and any amount thereof not paid promptly following demand therefore shall be 
added to the principal sum hereunder and will bear interest at the contract rate set forth herein from the 
date of such demand unƟl paid in full.  In connecƟon with and as part of the foregoing, in the event that 
this Note is placed in the hands of an aƩorney for the collecƟon of any sum payable hereunder, Borrower 
agrees to pay reasonable aƩorneys’ fees for the collecƟon of the amount being claimed hereunder, as well 
as all costs, disbursements and allowances provided by law.  

If for any reason one or more of the provisions of this Note or their applicaƟon to any 
enƟty or circumstances shall be held to be invalid, illegal or unenforceable in any respect or to any extent, 
such provisions shall nevertheless remain valid, legal and enforceable in all such other respects and to 
such extent as may be permissible.  In addiƟon, any such invalidity, illegality or unenforceability shall not 
affect any other provisions of this Note, but this Note shall be construed as if such invalid, illegal or 
unenforceable provision had never been contained herein.  

This Note inures to the benefit of Lender and binds Borrower and Lender’s and Borrower’s 
respecƟve successors and assigns, and the words “Lender” and “Borrower” whenever occurring herein 
shall be deemed and construed to include such respecƟve successors and assigns.  

This Promissory Note is one of the promissory notes referred to in the Financial Services 
Agreement dated as of June 15, 2000 between Borrower and Lender to which reference is made for a 
statement of addiƟonal rights and obligaƟons of Lender and Borrower.  

IN WITNESS WHEREOF, Borrower has executed this Promissory Note the day and year first 
wriƩen above. 

Missouri-American Water Company  

 

 

By:           

Andie L. Cokel 
Director, Finance 
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Appendix 3 has been marked confidential in it’s entirety. 



Issuance: $200,000,000

Interest Rate Interest Rate Interest Rate

New Issue Yield 3.625% Benchmark Yield 3.775% Benchmark Yield 3.775%

New Issue Spread-Discount 0.000% New Issue Spread-Discount 1.450% New Issue Spread-Discount 1.450%

New Issue Yield 3.625% New Issue Yield1
5.225% New Issue Yield 5.225%

Size/Liquidity Premium 0.000% Size/Liquidity Premium 0.000% Size/Liquidity Premium3
0.200%

New Issue Yield 3.625% New Issue Yield 5.225% New Issue Yield 5.425%

Increase vs. Scenario 1: 1.60% Increase vs. Scenario 1: 1.80%

Issuance Costs Issuance Costs2
Issuance Costs

Underwriter 1.25% 2,500,000$      Underwriter 0.76% $1,525,000 Underwriter 0.76% $1,525,000

Legal 0.05% 92,191$           Legal 0.02% 49,969                 Legal4 0.02% $49,969

Rating Agency 0.14% 289,652$         Rating Agency 0.15% $299,000 Rating Agency5
0.13% $255,000

Accounting 0.01% 23,188$           Accounting 0.02% $32,500 Accounting6
0.02% $32,500

Trustee 0.00% 2,995$             Trustee 0.00% $3,000 Trustee 0.00% $3,000

Other 0.00% 2,030$             Other 0.01% $18,540 Other7
0.05% $100,000

2,910,056$      $1,928,009 $1,965,469

Increase vs. Scenario 1: ($982,048) Increase vs. Scenario 1: ($944,588)

Upfront Rating Agency Costs Upfront Rating Agency Costs Upfront Rating Agency Costs

Annual Fees $9,860 Annual Fees $9,860 Initial8 $310,000

$9,860 Annual Fees8
$159,500

Increase vs. Scenario 1: $0 $469,500

Increase vs. Scenario 1: $459,640

Annual Interest Expense Annual Interest Expense Annual Interest Expense

Coupon Rate 3.625% Coupon Rate 5.23% Coupon Rate 5.43%

Interest Expense $7,250,000 Interest Expense $10,450,000 Interest Expense $10,850,000

Increase vs. Scenario 1: $3,200,000 Increase vs. Scenario 1: $3,600,000

Notes:

Note 1: New issue yield is comprised of blended 10YR and 30YR, consistent with prior AWCC senior unsecured issuances  

Note 2: 2022 senior unsecured debt issuance costs used as a proxy for hypothetical 2023 senior unsecured issuance. 

Note 3: Missouri- American would likely incur an additional premium of 20 bps or more.

Note 4: If Missouri -American  were a standalone issuer, the subsidiary would incur the total Legal expense instead of a portion 

of the cost spread across all issuing subsidiaries.

Note 5: Standalone offering by Missouri -American would require a credit rating by two agencies with a issuance fees as follows:

                (Moody's min fee $130K & S&P min fee $125K).

Note 6: If Missouri -American were a standalone issuer, the subsidiary would incur the costs of additional accounting work performed by external auditors.

Note 7: If Missouri -American were a standalone issuer, the subsidiary would likely incur other costs such as investor marketing and other administrative costs.

Note 8: Upfront rating agency cost of $469.5K includes initial rating fee of $165K (S&P) and $145K (Moody's) and annual surveillance fee of $88K (S&P) and $71.5K (Moody's)

Scenario 1: AWCC Exchangeable Note Scenario 3: Missouri American Standalone Issuer (Private Placement)Scenario 2: AWCC Senior Unsecured Debt
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Moody’s Investors Service, Inc. 
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55 Water Street 
New York, NY 10041 
212 438 2000 Tel 
212 438 5075 Fax 

June 23, 2023 

American Water Capital Corp. 

One Water Street 

Camden, NJ 08102 

Attention: David Bowler, SVP, Deputy CFO and Treasurer 

 Re: Proposed USD 1,000,000,000 Senior Unsecured Notes due 15 June 2026, American 

Water Capital Corp. 

Dear Mr. Bowler: 

Pursuant to your request for a rating on the above-referenced securities, S&P Global Ratings 

has assigned an issue credit rating of “A”.  

This letter assumes that the final documentation for the above-referenced issue[s] will not 

materially differ from the latest version we received. Please send us a clean copy of the executed 

documentation, and if applicable a marked copy showing any changes that were made, as soon 

as available. 

This letter constitutes S&P Global Ratings’ permission for you to disseminate the above-

assigned rating to interested parties in accordance with applicable laws and regulations.  

However, permission for such dissemination (other than to professional advisors bound by 

appropriate confidentiality arrangements or to allow the Issuer to comply with its regulatory 

obligations) will become effective only after we’ve released the rating on 

standardandpoors.com and is subject to your understanding and agreement that you will notify 

S&P Global Ratings immediately upon the closing of the transaction. If we do not receive 

confirmation that the transaction has closed within 90 days from the date hereof, the rating will 

no longer be valid and this rating letter will lapse and cease to have any effect. Any 

dissemination on any Website by you or your agents shall include the full analysis for the rating, 

including any updates, where applicable. Any such dissemination shall not be done in a manner 

that would serve as a substitute for any products and services containing S&P Global Ratings’ 

intellectual property for which a fee is charged. To the extent that regulatory authorities allow 

a rating agency to acknowledge in one jurisdiction a rating issued in another jurisdiction for 

certain regulatory purposes, S&P Global Ratings may choose to acknowledge such a rating and 

denote such acknowledgement on www.standardandpoors.com with an alphabetic or other 

identifier affixed to such rating or by other means. 

To maintain the rating, S&P Global Ratings must receive all information as indicated in the 

applicable Terms and Conditions. You understand that S&P Global Ratings relies on you and 
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your agents and advisors for the accuracy, timeliness and completeness of the information 

submitted in connection with the rating and the continued flow of material information as part 

of the surveillance process. Please send all information via electronic delivery to: 

william.hernandez@spglobal.com. If SEC rule 17g-5 is applicable, you may post such 

information on the appropriate website. For any information not available in electronic format 

or posted on the applicable website, please send hard copies to: S&P Global Ratings, 55 Water 

Street, New York, New York 10041-0003. Attention: William Hernandez. 

 

The rating is subject to the Terms and Conditions attached to the Engagement Letter applicable 

to the rating. In the absence of such Engagement Letter and Terms and Conditions, the rating 

is subject to the attached Terms and Conditions. The applicable Terms and Conditions are 

incorporated herein by reference. 

 

In accordance with the Terms and Conditions, S&P Global Ratings may assign, raise, lower, 

suspend, place on CreditWatch, or withdraw a credit rating, and assign or revise an Outlook, at 

any time, in S&P Global Ratings’ sole discretion. S&P Global Ratings may take any of the 

foregoing actions notwithstanding any request for a withdrawal of a credit rating or termination 

of the Engagement Letter. 

 

S&P Global Ratings is pleased to have the opportunity to provide its rating opinion. For more 

information please visit our website at www.spglobal.com/ratings. If you have any questions, 

please contact us. Thank you for choosing S&P Global Ratings. 

 

 

Sincerely yours,  

 
 

S&P Global Ratings, acting through  

Standard & Poor’s Financial Services LLC 

 

Analytical Contact: 

Name: William Hernandez 

Telephone #: +  1 (214) 765-5877 
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S&P Global Ratings 
Terms and Conditions Applicable To Credit Ratings 

 
You understand and agree that: 

 

General. The credit ratings and other views of S&P Global Ratings are statements of opinion and 

not statements of fact. Credit ratings and other views of S&P Global Ratings are not 

recommendations to purchase, hold, or sell any securities and do not comment on market price, 

marketability, investor preference or suitability of any security. While S&P Global Ratings bases 

its credit ratings and other views on information provided by issuers and their agents and advisors, 

and other information from sources it believes to be reliable, S&P Global Ratings does not perform 

an audit, and undertakes no duty of due diligence or independent verification, of any information 

it receives. Such information and S&P Global Ratings’ opinions should not be relied upon in 

making any investment decision. S&P Global Ratings does not act as a “fiduciary” or an 

investment advisor. S&P Global Ratings neither recommends nor will recommend how an issuer 

can or should achieve a particular credit rating outcome nor provides or will provide consulting, 

advisory, financial or structuring advice. S&P Global Ratings owns and hereby reserves all right, 

title and interest in and to (i) the credit ratings, analytical reports and other views, opinions, data 

and information provided hereunder and (ii) its trademarks and service marks. 

 

All Credit Rating Actions in S&P Global Ratings’ Sole Discretion. S&P Global Ratings may 

assign, raise, lower, suspend, place on CreditWatch, or withdraw a credit rating, and assign or 

revise an Outlook, at any time, in S&P Global Ratings’ sole discretion. S&P Global Ratings may 

take any of the foregoing actions notwithstanding any request for a confidential or private credit 

rating or a withdrawal of a credit rating, or termination of this Agreement. 

 

Publication. S&P Global Ratings reserves the right to use, publish, disseminate, or license others 

to use, publish or disseminate the credit rating provided hereunder and any analytical reports, 

including the rationale for the credit rating, unless you specifically request in connection with the 

initial credit rating that the credit rating be assigned and maintained on a confidential or private 

basis. If, however, a confidential or private credit rating or the existence of a confidential or private 

credit rating subsequently becomes public through disclosure other than by an act of S&P Global 

Ratings or its affiliates, S&P Global Ratings reserves the right to treat the credit rating as a public 

credit rating, including, without limitation, publishing the credit rating and any related analytical 

reports. Any analytical reports published by S&P Global Ratings are not issued by or on behalf of 

you or at your request. Notwithstanding anything to the contrary herein, S&P Global Ratings 

reserves the right to use, publish, disseminate or license others to use, publish or disseminate 

analytical reports with respect to public credit ratings that have been withdrawn, regardless of the 

reason for such withdrawal. S&P Global Ratings may publish explanations of S&P Global 
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Ratings’ credit ratings criteria from time to time and nothing in this Agreement shall be construed 

as limiting S&P Global Ratings’ ability to modify or refine its credit ratings criteria at any time as 

S&P Global Ratings deems appropriate. The provisions of this paragraph are subject to the 

restrictions on disclosure of Confidential Information set forth in this Agreement. 

 

Information to be Provided by You. For so long as this Agreement is in effect, in connection with 

the credit rating provided hereunder, you will provide, or cause to be provided, as promptly as 

practicable, to S&P Global Ratings all information requested by S&P Global Ratings in 

accordance with its applicable published credit ratings criteria. The credit rating, and the 

maintenance of the credit rating, may be affected by S&P Global Ratings’ opinion of the 

information received from you or your authorized agents and advisors. Except for “Excluded 

Information”, as defined below, all information provided to S&P Global Ratings by you or your 

authorized agents and advisors regarding the credit rating or, if applicable, surveillance of the 

credit rating, will, as of the date such information is provided, contain no untrue statement of 

material fact nor omit a material fact necessary in order to make such information, in light of the 

circumstances in which it was provided, not misleading. Excluded Information means information 

you cause to be provided by your authorized agents and advisors pursuant to the first sentence of 

this paragraph with respect to which such agent or advisor has agreed in a writing provided to S&P 

Global Ratings to make the agreements in this paragraph and to be liable to  the same extent as if 

you provided the information directly to S&P Global Ratings hereunder. A material breach of the 

agreements in this paragraph shall constitute a material breach of this Agreement. 

 

Liability Relating to Information to be Provided by You. To the extent permitted by applicable 

law, you will be liable to S&P Global Ratings and its affiliates for all Losses actually incurred and 

directly resulting from (x) a material breach of the agreements in the immediately preceding 

paragraph or (y) a claim that the provision by you or your authorized agents and advisors of 

information to S&P Global Ratings hereunder infringes or violates the intellectual property rights 

of a third party. For purposes of this paragraph, “Losses” means losses, damages, liabilities, 

judgments, costs, charges, expenses and reasonable attorneys’ fees, including any such losses 

arising from claims asserted by a third party against S&P Global Ratings, in each case as finally 

determined by a court of competent jurisdiction in a proceeding in which you are a party. Losses 

do not include amounts resulting from S&P Global Ratings’ gross negligence, intentional 

wrongdoing or willful misconduct as finally determined by a court of competent jurisdiction in a 

proceeding in which you are a party. 

 

Confidential Information. For purposes of this Agreement, “Confidential Information” shall mean 

verbal or written information that you or your authorized agents and advisors have provided to 

S&P Global Ratings and, in connection with providing such information, have indicated in writing 

that the information is “Confidential.” Notwithstanding the foregoing, information disclosed by 

you or your authorized agents and advisors to S&P Global Ratings shall not be deemed to be 

Confidential Information, and S&P Global Ratings shall have no obligation to treat such 

information as Confidential Information, if such information (i) was known by S&P Global 

Ratings at the time of such disclosure and was not known by S&P Global Ratings to be subject to 

a prohibition on disclosure, (ii) was known to the public at the time of such disclosure, (iii) 

becomes known to the public (other than by an act of S&P Global Ratings or its affiliates) 

subsequent to such disclosure, (iv) is disclosed to S&P Global Ratings by a third party subsequent 
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to such disclosure and S&P Global Ratings reasonably believes that such third party’s disclosure 

to S&P Global Ratings was not prohibited, (v) is developed independently by S&P Global Ratings 

or its affiliates without reference to the Confidential Information, or (vi) is approved in writing by 

you or your authorized agents and advisors for public disclosure. S&P Global Ratings is aware 

that securities laws may impose restrictions on trading in securities when in possession of material, 

non-public information and has adopted securities trading and communication policies to that 

effect. 

 

S&P Global Ratings’ Use of Information. Except as required by applicable law or regulation or 

otherwise provided herein, S&P Global Ratings shall not disclose Confidential Information to third 

parties. 

 

S&P Global Ratings may (i) use Confidential Information for its credit rating activities, including 

without limitation, to assign, raise, lower, suspend, place on CreditWatch, or withdraw a credit 

rating, and assign or revise an Outlook, as well as to make internal determinations about 

commercial arrangements for its credit rating activities, and (ii) share Confidential Information 

with its affiliates or agents engaged in the credit ratings business who are bound by appropriate 

confidentiality obligations (“Ratings Affiliates and Agents”). 

 

Subject to the other provisions herein, S&P Global Ratings may also use, and share Confidential 

Information with any of its affiliates or agents engaged in other financial services businesses who 

are bound by appropriate confidentiality obligations (“Other Affiliates and Agents”, and together 

with Ratings Affiliates and Agents, “Affiliates and Agents”), for modelling, benchmarking and 

research purposes. 

 

Subject to the other provisions herein, S&P Global Ratings may publish and/or share with its 

Affiliates and Agents, who also may publish, data aggregated or derived from Confidential 

Information, excluding data that is specific to and identifies individual debtors, customers or 

clients. 

 

S&P Global Ratings acknowledges for itself and on behalf of its affiliates that you may be entitled 

to seek specific performance and injunctive or other equitable relief as a remedy for S&P Global 

Ratings’ or its affiliates’ disclosure of Confidential Information in violation of this Agreement. 

S&P Global Ratings and its Affiliates and Agents reserve the right to use, publish, disseminate, or 

license others to use, publish or disseminate any non-Confidential Information provided by you or 

your authorized agents and advisors. 

 

S&P Global Ratings Not an Expert, Underwriter or Seller under Securities Laws. S&P Global 

Ratings has not consented to and will not consent to being named an “expert” or any similar 

designation under any applicable securities laws or other regulatory guidance, rules or 

recommendations, and does not accept responsibility for any part of, or authorize the contents of, 

any prospectus or listing particulars in relation to any securities Ratings is not an "underwriter" or 

"seller" as those terms are defined under applicable securities laws or other regulatory guidance, 

rules or recommendations. S&P Global Ratings has not performed the role or tasks associated with 

an "underwriter" or "seller" under any applicable securities laws or other regulatory guidance, rules 

or recommendations in connection with this engagement. 
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Office of Foreign Assets Control. As of the date of this Agreement, (a) neither you nor the issuer 

(if you are not the issuer) or any of your or the issuer’s subsidiaries, or any director or corporate 

officer of any of the foregoing entities, is the subject of any U.S. sanctions administered by the 

Office of Foreign Assets Control of the U.S. Department of the Treasury (“OFAC Sanctions”), (b) 

neither you nor the issuer (if you are not the issuer) is 50% or more owned or controlled, directly 

or indirectly, individually or collectively, by one or more persons or entities that is or are the 

subject of OFAC Sanctions, and (c) to the best of your knowledge, no entity 50% or more owned 

or controlled by a direct or indirect parent of you or the issuer (if you are not the issuer) is the 

subject of OFAC Sanctions. For the purposes of clause (c) in this section, “parent” is a person or 

entity owning or controlling, directly or indirectly, 50% or more of you or the issuer (if you are 

not the issuer). For so long as this Agreement is in effect, you will promptly notify S&P Global 

Ratings if any of these circumstances change. 

 

S&P Global Ratings’ Use of Confidential and Private Credit Ratings. S&P Global Ratings may 

use confidential and private credit ratings in its analysis of the debt issued by collateralized debt 

obligation (CDO) and other investment vehicles. S&P Global Ratings may disclose a confidential 

or private credit rating as a confidential credit estimate or assessment to the managers of CDO and 

similar investment vehicles. S&P Global Ratings may permit CDO managers to use and 

disseminate credit estimates or assessments on a limited basis and subject to various restrictions; 

however, S&P Global Ratings cannot control any such use or dissemination. 

 

S&P Global Ratings may provide private ratings and related rating letters and reports, including 

any updates to the foregoing and any Confidential Information contained in such rating letters or 

reports, to the National Association of Insurance Commissioners and any of its offices (“NAIC”) 

for use on a limited basis, provided they are bound by appropriate confidentiality obligations; 

however, S&P Global Ratings cannot control any such use. In addition, S&P Global Ratings may 

provide certain identifying details regarding the rated obligation, such as the CUSIP or ISIN 

number, to the NAIC. 

 

Entire Agreement. Nothing in this Agreement shall prevent you, the issuer (if you are not the 

issuer) or S&P Global Ratings from acting in accordance with applicable laws and regulations. 

Subject to the prior sentence, this Agreement, including any amendment made in accordance with 

the provisions hereof, constitutes the complete and entire agreement between the parties on all 

matters regarding the credit rating provided hereunder. The terms of this Agreement supersede any 

other terms and conditions relating to information provided to S&P Global Ratings by you or your 

authorized agents and advisors hereunder, including without limitation, terms and conditions found 

on, or applicable to, websites or other means through which you or your authorized agents and 

advisors make such information available to S&P Global Ratings, regardless if such terms and 

conditions are entered into before or after the date of this Agreement. Such terms and conditions 

shall be null and void as to S&P Global Ratings. 

 

Limitation on Damages. S&P Global Ratings does not and cannot guarantee the accuracy, 

completeness, or timeliness of the information relied on in connection with a credit rating or the 

results obtained from the use of such information. S&P GLOBAL RATINGS GIVES NO 

EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT LIMITED TO, ANY 
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WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE 

OR USE. S&P Global Ratings, its affiliates or third party providers, or any of their officers, 

directors, shareholders, employees or agents shall not be liable to you, your affiliates or any person 

asserting claims on your behalf, directly or indirectly, for any inaccuracies, errors, or omissions, 

in each case regardless of cause, actions, damages (consequential, special, indirect, incidental, 

punitive, compensatory, exemplary or otherwise), claims, liabilities, costs, expenses, legal fees or 

losses (including, without limitation, lost income or lost profits and opportunity costs) in any way 

arising out of or relating to the credit rating provided hereunder or the related analytic services 

even if advised of the possibility of such damages or other amounts except to the extent such 

damages or other amounts are finally determined by a court of competent jurisdiction in a 

proceeding in which you and S&P Global Ratings are parties to result from gross negligence, 

intentional wrongdoing or willful misconduct of S&P Global Ratings. In furtherance and not in 

limitation of the foregoing, S&P Global Ratings will not be liable to you, your affiliates or any 

person asserting claims on your behalf in respect of any decisions alleged to be made by any person 

based on anything that may be perceived as advice or recommendations. In the event that S&P 

Global Ratings is nevertheless held liable to you, your affiliates, or any person asserting claims on 

your behalf for monetary damages under this Agreement, in no event shall S&P Global Ratings be 

liable in an aggregate amount in excess of seven times the aggregate fees paid to S&P Global 

Ratings for the credit rating giving rise to the cause of action, up to a maximum of US$5,000,000 

except to the extent such monetary damages directly result from S&P Global Ratings’ intentional 

wrongdoing or willful misconduct. The provisions of this paragraph shall apply regardless of the 

form of action, damage, claim, liability, cost, expense, or loss, whether in contract, statute, tort 

(including, without limitation, negligence), or otherwise. Neither party waives any protections, 

privileges, or defenses it may have under law, including but not limited to, laws relating to freedom 

of expression. 

 

Credit Ratings Acknowledged for Use in Other Jurisdictions. To the extent that regulatory 

authorities allow a credit rating agency to acknowledge in one jurisdiction a credit rating issued in 

another jurisdiction for certain regulatory purposes, S&P Global Ratings may choose to 

acknowledge such a credit rating and denote such acknowledgement on 

www.spglobal.com/ratings with an alphabetic or other identifier affixed to such credit rating or by 

other means. S&P Global Ratings reserves the right to assign, withdraw or suspend such 

acknowledgement at any time and in its sole discretion. If S&P Global Ratings acknowledges such 

a credit rating for regulatory purposes, all limitations set out herein with respect to a credit rating 

will apply to such acknowledgment of the credit rating, including without limitation, that such 

acknowledgement is not a recommendation to purchase, hold, or sell any securities nor does it 

comment on market price, marketability, investor preference or suitability of any security. S&P 

Global Ratings, its affiliates or third party providers, or any of their officers, directors, 

shareholders, employees or agents shall not be liable to you, your affiliates or any person asserting 

claims on your behalf, directly or indirectly, for actions, damages (consequential, special, indirect, 

incidental, punitive, compensatory, exemplary or otherwise), claims, liabilities, costs, expenses, 

legal fees or losses (including, without limitation, lost income or lost profits and opportunity costs) 

in any way arising out of or relating to the assignment, withdrawal, or suspension of such 

acknowledgement, even if advised of the possibility of such damages or other amounts, except to 

the extent such damages or other amounts are finally determined by a court of competent 
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jurisdiction in a proceeding in which you and S&P Global Ratings are parties to result from gross 

negligence, intentional wrongdoing or willful misconduct of S&P Global Ratings. 

 

Termination of Agreement. This Agreement may be terminated by either party at any time upon 

written notice to the other party. Except where expressly limited to the term of this Agreement, 

these Terms and Conditions shall survive the termination of this Agreement. 

 

No Third–Party Beneficiaries. Nothing in this Agreement, or the credit rating when issued, is 

intended or should be construed as creating any rights on behalf of any third parties, including, 

without limitation, any recipient of the credit rating. No person is intended as a third party 

beneficiary of this Agreement or of the credit rating when issued. 

 

Binding Effect. This Agreement shall be binding on, and inure to the benefit of, the parties hereto 

and their successors and assigns. Subject to the limitations contained in this Agreement, S&P 

Global Ratings shall be liable for the conduct of its affiliates that would otherwise constitute a 

breach of the terms of this Agreement if S&P Global Ratings had engaged in such conduct itself. 

 

Severability. In the event that any term or provision of this Agreement shall be held to be invalid, 

void, or unenforceable, then the remainder of this Agreement shall not be affected, impaired, or 

invalidated, and each such term and provision shall be valid and enforceable to the fullest extent 

permitted by law. 

 

Amendments. This Agreement may not be amended or superseded except by a writing that 

specifically refers to this Agreement and is executed manually or electronically by authorized 

representatives of both parties. 

 

Governing Law. This Agreement and the credit rating letter(s) shall be governed by the internal 

laws of the State of New York. The parties irrevocably agree that the state and federal courts of 

New York located in the County of New York shall be the exclusive forums for any dispute arising 

out of or relating to this Agreement or the credit rating letter(s) and the parties hereby consent to 

the personal jurisdiction of such courts. 
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     S&P Global Ratings 

Data Protection Appendix to Terms and Conditions 

 
 

1. This Appendix: This Data Protection Appendix (“Appendix”) is incorporated into the Engagement 

Letter and S&P Global Ratings Terms and Conditions (together, the “Agreement”) between S&P Global 

Ratings and you. In the event of conflict, this Appendix takes priority over the provisions of the Agreement 

but solely to the extent of the conflict. 

2. Definitions: All words, terms or phrases, the meaning of which are defined in the Agreement, shall have 

the same meaning where used in this Appendix. In this Appendix, the following terms shall have the 

following meanings: 

"controller", "processor", "data subject", "personal data", "processing", "process", "special categories 

of personal data" and “joint controller” shall have the meanings given in Applicable Data Protection 

Law; where these terms are not defined in the Applicable Data Protection Law, they shall have the 

meaning given to them in the GDPR; 

"Analytical Data" means underlying personal data contained within the information which is provided to 

S&P Global Ratings for the purposes of the provision of the Services, such as the personal data of 

individuals who have financial products in place which are relevant to the issuing of a rating; 

"Applicable Data Protection Law" shall mean, as applicable, the EU General Data Protection 

Regulation (Regulation 2016/679) (as may be amended, superseded or replaced) ("GDPR") and all other 

supplemental or implementing laws relating to data privacy in the relevant European Union member state, 

including where applicable the guidance and codes of practice issued by the relevant supervisory 

authority, and/or all applicable data protection and privacy laws, regulations, binding guidance and 

mandatory codes of practice of other countries; 

"Client Data" means personal data of data subjects, such as your employees, associates or partners, that 

is provided to S&P Global Ratings during the provision by S&P Global Ratings of the Services to you, 

such as name, job title, name of employer, office email address, office physical address, internet protocol 

address, office telephone number and language selection (and excludes special categories of personal 

data); 

"Data" means Analytical Data and Client Data; 

"Destination Jurisdiction" means a jurisdiction in respect of which additional safeguards are required 

under Applicable Data Protection Law of the Origin Jurisdiction in order lawfully to transfer personal data 

overseas to that jurisdiction; 

"Origin Jurisdiction" means any of the following: a jurisdiction within the European Economic Area, 

the United Kingdom, Switzerland or Dubai International Financial Centre; 

"Permitted Purpose" means processing in accordance with Applicable Data Protection Law: 

(A) by employees, officers, consultants, agents and advisors of S&P Global Ratings or its 

affiliates of Data: (i) to provide ratings and other products and services (the “Services”) to 

you, (ii) to communicate with you regarding the Services that may be of interest to you, (iii) 

as described in the S&P Global Ratings’ Use of Information section of the Agreement and 

(iv) as otherwise permitted in the Agreement; 

(B) of personal data by you to access and use the Services; 

"Restricted Transfer" means a transfer of Data from within an Origin Jurisdiction, or that is otherwise 

subject to Applicable Data Protection Law of an Origin Jurisdiction, to a Destination Jurisdiction; 

“Standard Contractual Clauses" means the standard contractual clauses (as adopted by European 

Commission Decision 2021/914 on 4 June 2021) for the transfer of personal data to third countries 

pursuant to Regulation (EU) 2016/679 of the European Parliament and of the Council (a copy of the 

current version of which is accessible at: https://eur-lex.europa.eu/eli/dec_impl/2021/914/oj), as completed 

in the form available at: 

https://www.spglobal.com/_assets/documents/ratings/ratings_scc_controller_to_controller_final.pdf, and 

which shall be deemed incorporated into this Appendix by reference solely for purposes of Clause 8 of 
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this Appendix and within which you are the "Data Exporter" and S&P Global Ratings is the "Data 

Importer." 

3. Disclosure of data: Each party will only disclose personal data to each other to process strictly for the 

Permitted Purpose. 

4. Relationship of the parties: Except as may be specifically otherwise agreed, the parties acknowledge 

that you are a controller of the Data you disclose to S&P Global Ratings and that S&P Global Ratings 

will process the Data you disclose to S&P Global Ratings as a separate and independent controller strictly 

for the Permitted Purpose. In no event will the parties process the Data as joint controllers. Each party 

shall be individually and separately responsible for complying with the obligations that apply to it as a 

controller under Applicable Data Protection Law. Please see our Customer Privacy Policy (available at  

https://www.spglobal.com/corporate-privacy-policy) and Cookie Notice (available at 

https://www.spglobal.com/corporate-privacy-policy/corporate-privacy-and-cookie-notice) for further 

information regarding how personal data that you provide to S&P Global Ratings in connection with the 

Services will be used and maintained. 

5. Notifications: Except where and to the extent prohibited by applicable law, each party (“Notifier”) will 

inform the other promptly after any inquiry, communication, request or complaint relating to Notifier's 

processing of the personal data transferred by the other party to the Notifier under this Appendix which is 

received from: (i) any governmental, regulatory or supervisory authority, (ii) any data subject or (iii) any 

other person or entity alleging unlawful or unauthorized processing. 

6. Use and Restrictions on Use: Notwithstanding the information that you are entitled to use from the 

Services and distribute to third parties to the extent permitted by the Agreement, you shall not distribute 

or use any personal data to which you have had access when receiving the Services other than for the 

Permitted Purpose. 

7. Security: The parties shall implement appropriate technical and organisational measures to protect the 

Data from: (i) accidental, unauthorized or unlawful destruction and (ii) loss, alteration, unauthorised 

disclosure of or access to the Data. 

8. International Transfers of Data: 

8.1 S&P Global Ratings may process (or permit to be processed) any Data in any jurisdiction (including any 

Destination Jurisdiction) or receive and make Restricted Transfers in relation to any Data provided that it 

does so in accordance with Applicable Data Protection Law. 

8.2 To the extent that you are subject to Applicable Data Protection Law, the Standard Contractual Clauses shall: 

(i) apply, to the extent permitted by Applicable Data Protection Law, to Restricted Transfers by you (as 

Data Exporter) to S&P Global Ratings (as Data Importer); (ii) be deemed to be populated with your details 

as set out in the Agreement; (iii) be incorporated into and made a part of this Appendix; and (iv) be deemed 

to be executed by you executing the Agreement. 

8.3 To the extent that the Standard Contractual Clauses apply between S&P Global Ratings and you: 

(a) Where the Origin Jurisdiction is not within the European Economic Area, the Standard Contractual 

Clauses shall be construed in light of the equivalent provisions of relevant Applicable Data 

Protection Law of the Origin Jurisdiction insofar as Applicable Data Protection Law permits, and 

in particular references within the Standard Contractual Clauses: (i) to provisions of the GDPR shall 

be read as being references to any equivalent provisions in the Applicable Data Protection Law of 

the Origin Jurisdiction; (ii) to Member States and the Union shall be read as being references to the 

relevant Origin Jurisdiction; and (iii) to third countries shall be read as being references to the 

relevant Destination Jurisdiction, in each case as the context requires; 

(b) Each party shall perform its obligations under the Standard Contractual Clauses at its own cost; and 

(c) If the Standard Contractual Clauses are amended or replaced, the parties agree to take steps to put 

in place any amended or replacement version between them, as required by Applicable Data 

Protection Law. 

 

9. Survival: This Appendix shall survive termination or expiry of the Agreement. Upon termination or expiry 

of the Agreement, S&P Global Ratings may continue to process the Data, provided that such processing 

complies with the requirements of this Appendix and Applicable Data Protection Law. 
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