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(d). (x) if the Final Purchase Price is greater than the Closing Paymeni Amount, Buyer will pay the
difference to Seller or its successor; or (y) if the Final Purchase Price is less than the Closing Payment
Amount, Parent will cause Seller, or its successor, to pay the difference to Buyer. Any amount paid
under this Section 3.2(¢} will be paid with interest for the period commencing on the Closing Date
through the date of payment, calculated at the Prime Rate in cffect on the Clesing Date, in cash by
wire transfer of same day funds to the account specified by the Party receiving payment.

3.3. Allocation of Purchase Price, The sum of the Purchase Price and the Assumed Obligations
will be allocated among the Purchased Assets on a basis consistent with section 1060 of the Code and
the Treasury regulations promulgated thereunder. Within ene hundred eighty (180) days following the
Closing Date, the Parties will work together in good faith to agree upon such allocation; provided that
in the event that such agreement has not been reached within such 180-day period, the allocation will
be determined by the Independent Accounting Firm, and such determination will be binding on the
Partics. Pareat and Buyer will each pay onc-half of the fces and expenses of the Independent
Accounting Firm in connection with such determination. Each Party will, and Parent will causc Seller’s
successor to, report the transactions contemplated by the Agreement for federal Income Tax and all
other Tax purposes in a manrner consistent with such allocation. Each Party will provide the other
promptly with any other information required to complete Form 8594 under the Code. Each Party will
notify the other, and will provide the other with reasonably requested cooperation, in the event of an
examination, audit, or other proceeding regarding the allocations provided lortin this Section 3.3.

3.4. Proration.

(a) Solely for purposes of determining the Proposed Purchase Price and the Final Purchase Price
under Section 3.2, property Taxes, utility charges, and similar items customarily prorated, including
those listed below, 1o the extent relating Lo the Business or the Purchased Assets and which are not
due or assessed unlil after the Closing Date but which are atiributable 1o any period (or portion

thereof) ending on or prior (o the Closing Date, will be prorated as of the Closing Date. Such items to
be prorated will include:

(i) personal property and real property Taxes, assessments, franchise Taxes, and other
similar periodic charges, including charges for waler, telephone, electricity, and other utilities;

(ii) any permit, license, registration, compliance assurance fees or other fees with respect
to any Transferable Permits and Transferable Environmental Permits; and

(iii) rents under any leases of real or personal property,

{b) In connection with any rcal property Tax prorations pursuant to Section 3.4(a), including
installments of special assessments, the amount allocated o Buycer shall equal the amount of the
current real property Tax or installment of special assessmenis, as the case may be, multiplied by a
fraction, (i) the numerator of which is the number of days from the date of the immediately preceding
installment to the day before the Closing Date. and (ii) the denominator of which is the total number
of days in the assessment period in which the Closing Date occurs. Tn connection with any other
provations, in the event that actual amounts are not available at the Closing Dale, the proration will be
based upon the Taxes. assessments, charges, fees, or rents for the most recent period completed prior
to the Closing Date for which actual Taxes, assessmenls. charges, fees, or rents are available, All
prorations will be based upon the most recent available Tax rales, assessments, and valuations,

(c) Parcnt and Buyer agree to furnish each other, or in the casc of Pareat 10 cause Seller or its
successor to furnish Buyer, with such documents and other records as may be reasonably requested in
order to confirm all proration calculations madc pursuant to this Section 3.4
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ARTICLE IV.
THE CLOSING

4.1. Time and Place of Closing. Uporn the terms and subject to the satisfaction of the conditions
contained in ARTICLE [X of this Agreement, the closing of the purchase and sale of the Purchased
Asscts and assumption of the Assumed Obligations (the “Closing™} will take place at the offices of
Fried, Frank, Harris, Shriver & Jacobson LLE, One New York Plaza, New York, New York 10004,
beginning at 10:00 AM. (New York time) on the first Business Day on which the conditions set forth
in ARTICLE TX have been satisfied or waived in accordance with this Agreemeal {other than those
conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or
waiver of the conditions}, or at such other place or time as the Parties may agree. The date on which
the Closing occurs is referred to herein as the “Closing Pate.” The purchase and sale of the Purchased
Assets and assumption of the Assumed Obligations will be effective on the Closing Date imimediately
before the effective time of the Merger.

4.2, Payment of Closing Pavment Amount. At the Closing, Buyer will pay or cause to be paid to
Scller, or at Parent’s direction fo the Exchange Agent or Merger Sub, the Closing Payment Amount, by
wire translers of same day funds or by such other means as may be agreed upon by Parent, Seller and
Buyer.

4.3, Deliveries by Parent und Seller, At or prior to the Closing. Seller and Parent, as the Pariies
determine to be applicable, will deliver the following to Buyer:

(a) the Bill of Sale, duly executed by Seller;
(by the Assignment and Assumption Agrecment, duly exccuted by Seller;

(c) all consents, waivers or approvals oblained by Seller from third parties in connection with this R
Agreement; . J

(dy the certificate contemplated by Section 9.2(d):

{e) one or more deeds of conveyance of the parcels of Real Property with respect o which Selfer
holds fee interests, in forms reasonably acceptable to the Parties, duly executed and acknowledged by
Scller and in recordable form, as necessary to convey the Real Property to Buyer;

{f) one or more instruments of assignment or conveyance. substantially in the form of the
Assignment of Easements, as are necessary o transfer the Easements (o Buyer pursuant {o
Scction 8.5(a);

{g) all such other instruments of assignment or conveyance as are reasonably requested by Buyer
in connection with the transfer of the Purchascd Asscts to Buyer in accordance with this Agreement;

(h} certificates of title [or certificated motor vehicles or other titled Purchased Assets, duly
executed by Seller as may be reguired for transfer of such tilles (o Buyer pursuanl to this Agreement;

(i} terminations or releases of Non-Permitted Encumbrances on the Purchased Assets;

(i) a certificate of good standing with respect to each of Parent and Seller (dated as of a recent
date prior to the Closing Date but in no event more than fiftecn (15) Business Days before the Closing
Date), issued by the Secretary of State (or other duly authorized official) of the state of incorporation
or formaiion of each such Person and with respect to Seller of the States of Kansas, Jowa and
Nebraska:;

(k) a copy. certified by an authorized officer ol each of Parent and Seller, of respective
resolutions authorizing the execulion and delivery of this Agreement and instruments attached us
exhibils herelo and thereto, and the consummation of the transactions conternplated hereby and
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thereby, topether with a certificate by the Secretary of each of Parent and Seller as to the incumbency
of thosc officers authorized to exccute and deliver this Agreement and the instruments attached as
exhibits hereto and thereto;

(D) an affidavit that Seller is not a foreign person under section 1445(b}2) of the Code; and

{m) such other agreements, documents, instruments, and writings as are required to be delivered
by Parent or Seller at or prior to the Closing Date pursuant to this Agreement.

44, Decliveries by Buyer. At or prior to the Closing, Buyer will deliver the following to Seller:
(a) the Assignment and Assumption Agreement, duly executed by Buyer;
(b) the certificate contemplated by Section 9.3(c);

(¢} all consents, waivers, or approvals ohtained by Buyver from third parties in connection with
this Agreement;

(d) a certificate of good standing with respect to Buyer, to the extent applicabie (dated as of a
recent date prior to the Closing Date but in no event more than fificen (15} Business Days before the
Closing Date), issued by the Secretary of State (or other duly authorized official) of the Staics of South
Dakota, Kansas, lowa and Nebraska, as applicable;

(e} a copy. certified by an authorized officer of Buyer, of resolutions authorizing the execution
and delivery of this Agreement and instruments aitached as exhibits hercto and thereto, and the
consummation of the transactions contemplated hereby and thereby, together with a certificate by the
Secretary of Buyer as to the incumbency of those officers authorized to execule and deliver this
Agreement and the instruments attached as exhibits hereto and thercto;

(f) all such other documents, instruments, and undertakings as are reasonably requested by Seller
in connection with the assumplion by Buyer of the Assumed Obligations in accordance with this
Agreement; and

(z) such other agreements, documents, instruments and writings as are required to be delivered
by Buyer at or prior to the Closing Date pursuant te this Agreement.
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ARTICLE V.
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth in the Seller Disclosure Schedule or, to the extent the relevance of such
disclosure is readily apparent therefrom, as disclosed in the Scller SEC Filings filed prior to the date of
this Agreement, Seller represents and warrants to Buyer that:

5.1.  Organization; Qualification, Seiler is a corporation duly organized, validly existing, and in
good standing under the laws of Delaware and has all requisite corporate power and authority to own,
lease, and operate the Purchased Assets and (o carry on the Business as peesently conducted. Seller s
duly quatlified or licensed to do business as a foreign corporation and is in good standing in each
jurisdiction in which the conduct of the Business, or the ownership or operation of any Purchased
Assets, by Seller makes such qualification necessary, except for failures 10 be qualified or licensed ihat,
individually or in the aggregate, would not reasonably be expected to resull in a Material Adverse
Effect.

5.2, Authority Relative to this Agreement, Seller has all corporate power and authority
necessary 1o execute and deliver this Agreement and (o consummate the transactions contemplated
hercby, The exccution and delivery of this Agreement and the consummation of the transactions
contemplated hereby have been duly and validly authorized by the beard of directors of Seller and no
other corperate proceedings on the part of Seller arc necessary o authorize this Agreement or to
consummate the transactions contemplated hereby. This Agreement has been duly and validly executed
and delivered by Selier, and constitutes a valid and binding agreement of Seller, enforceable against
Seller in accordance with its terms, except as such enforceability may be limited by applicable
bankruptey, insolvency, moratorium, or other similar laws affecting or relating o enforcement of
creditors’ rights generally or general principles of equity.

3.3. Conscats and Approvals; No Violation.  Except as sct forth in Schedule 5.3, the execution
and delivery of this Agreement by Seller, and the consummation by Scller of the transactions
contemplated hereby, do not:

{a) conllict with or result in any breach of Seller’s Governing Documients;

{b) result in a default {including with notice. lapse of time. or both), or give rise 1 any right
of termination, canceltation, or acceleration. under any of the terms, conditions, or provisions af
any note. bond. mortgage, indenture, agreement, lease. or other instrument or obligation to which
Seller or any of ils Affiliales is a party or by which Seller or any ol its Affiliates, the Business, or
any of the Purchased Assets may be bound, except for such defaults {or rights of termination,
cancellation, or acceleration} as to which requisite waivers or consents have been, or will prior to
the Closing be, obtained or which if not obtained or made would not, individually or in the
agoregale, prevent or materially delay the consummation of the transactions contemnplated by this
Agreement;

(c) violate any Law or Order applicable to Seller, any of ifs Affliliates, or any of the
Purchased Assets, except for violations that, individually or in the aggregate, would not reasonably
be expected to result in a Materia) Adverse Effect;

(d) requirc any declaration, filing, or registration with, or notice to, or authorization. consent.
or approval of any Governmental Entity, other than (i) the Seller Required Regulatory Approvals,
(ii} such declarations, filings, registrations, notices, authorizations, consents, or approvals which, if
not ohtained or made, would not, individually or in the aggregate, prevent or materially delay the
constmmation of the transactions contemplated by this Agreement, or (iii) any requirements which
become applicable to Scher as a result of the specific regulatory status of Buyer (or any of its
Alliliates) or as a result of any other facts that specifically relate 10 any business or activities in
which Buyer (or any of its Affiliales) is or proposes to be engaged; and
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(¢} as of the daté of this Agreement, to Seller’s Knowledge, there are no facts or
circumstances relating to Seller or any of its Subsidiaries tha, in Seller’s reasonable judgment,
would be reasonably likcly to prevent or materially delay the receipt of the Seller Required
Regulatory Approvals.

5.4. Governmentat Filings.

(a) Since December 31, 2005, Scller has filed or caused to be filed with the KCC, TUB and
NPSC, as applicable, and FERC all malerial forms, slatements, reports, and documents (incheding
all exhibits, amendments, and supplements thereto) required by Law or Order 1o be filed by Seller
with the KCC, TUB and NPSC, respectively, or FERC wilh respect to the Business and the
Purchased Assets excepl for such forms, statements, reports, and documents the failure of which to
file, individually or in the aggregate, would not rcasonably be expected to have a Material Adverse
Effect. As of the respective dates on which such forms, statements, reports, and documents were
filed, each {to the extent prepared by Seller and excluding information prepared or provided by
third parties) complied in all material respects with all requirements of any Law or Order
applicable to such form, statement, report, or document in effect on such date excepl for such
forms, statements, reports and documents the failure of which to file in compliance with all
requirements of any law or Order, individually or in the aggregate. would not reasonably be
expected to have a Material Adverse Effect.

(b} Seller has filed or furnished with the SEC all Seller SEC Filings required 1o be filed or
furnished. Each Seller SEC Filing, when and as filed or furnished with the SEC, complied in ali
material respects with the applicable requirements of the Securities Act, the Exchange Act and
Sarbanes-Oxley. As of their respective dates (and. if amended or supplemented. as of the date of
any such amendment or supplement) and as filed, the Seller SEC Filings did not contain any
untrue statement of a material fact or omit to state a material fact required to be stated therein or
. necessary to make the statements made therein, in light of the circumstances in which they were
SO macde, nol misleading.

5.5. Financial Information.

{a} Schedule 5.5¢a} sets forth selecled balance sheet information as of December 31, 2005
and September 30, 2006, respectively, with respect 1o the Business in each of Iowa, Kansas and

Nebraska. The information set forth in Schedule 5.5(4) is referred to herein as the “Selected
Balance Sheet Information.”

(b) Schedule 5.5(b) sets forth the division income statements for the Business in each of
Towa, Kansas and Nebraska for the 12-month period ended December 31, 2005, and the
nine-month period ended September 30, 2006, The information set forth in Schedule 5.5(b) is
referred to herein as the “Division Income Statement Information.”

(c} Except as set [orth in the notes thereto, the Selected Balance Sheet Information and the
Division Income Statement Information fairly present as of the dates thercof-or for the periods
covered thereby. in all material respects, the items rellected therein, all in accordance with FERC
Accounting Rules and any applicable KCC, JUB or NPSC accounting rules applied in accordance
with Seller’s normal accounting practices. The individual accounts in the Seclected Balance Sheet
Information are recorded in accordance with GAAT, as modified by applicable FERC Accounting
Ruiles and applicable regulatory accounting rules.

5.6. No Margriat Adverse Effect. Except as set forth in Schedule 5.6. or as otherwise
contemplated by this Agreement, since Sepiember 30, 2006 no event, change or development has
occurred which, individually or in the aggregate, has had, or would reasonably be expected to resull in,
a Material Adverse Effect.
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5.7, Operation in the Ordinary Course.  Except as otherwise disclosed herein or set forth in
Schedule 5.7, or otherwise contemplated or permitied pursuant 1o the terms hereol, since
September 30, 2006 and until the date hercof, the Business has been operated in the ordinary course of
business consistent with Good Utility Practice.

3.8, Title. Except as set forth on Schedule 5.8 or as would not, individually or in the aggregate,
reasonably be expecled 1o have a Malerial Adverse Effect: (i) Seller owns good and marketable title to
(or in the case of leased property, has a valid and enforceable Ieascholder interest in) the Real
Property and the Easements; and (ii) Scller has good title 10 the other Purchased Assets, in cach case
free and clear of all Non-Permitted Encumbrances. Exeept as described in Schedule 5.8 or as would
not, individually or in the aggregate, reasonably be expected 1o have a Material Adverse Effcct, the
Purchased Assets are not subject o any Preferential Purchase Rights. The Purchased Assels have been
maintained consistent with Good Utility Practice, except to the extent that the failure to so maintain
the Purchased Assets, individually or in the ageregate. would not reasonably be expected to have a
Material Adverse Effect. The Easements are all of the easements, railroad crossing rights and
rights-of-way, and similar rights (other than public rights-of-way) nccessary, in all material respects, for
the operation of the Business as currently conducted.

59. Leases. Schedule 5.9 describes to Seller’s Knowledge as of the date hereof. all real property

teases under which Seller is a fessce or lessor_that relate principally to the Business or the Purchased
Assels,

5.10. Environmental. The only representations and warranties given in respect to Environmental
Laws, Environmental Permits, Environmental Claims, or other environmental matters are those
contained in this Section 5.10, and none of the other representations and warrantics contained in this
Agreement will be deemed to constitute, directly or indirectly, a representation and warranty with
respect to Environmental Laws, Environmental Permits, Environmental Claims, other environmental
malters, or matters incident to or arising out of or in connection with any of the foregoing. All such
matters are governed exclusively by this Section 5.10.

(a) Except as sef forth on Schedule 5.10¢a)-1, (i) Seller presently possesses all Environmental
Permits necessary to own, maintain, and operate the Purchased Assels as they are currentlv being
owned, maiatained and operated, and 1o conduct the Business as it is currently being operated and
conducted. except with respect o the fuilure to possess any Environmental Permits that,
individually or in the aggregate, would not reasonably be expected to have a Material Adverse
Effect, (ii) with respect to the Purchased Asscts and the Business, Seller is in compliance in all
material respects with the requirements of such material Eqvironmental Peentits and
Environmental Laws. and (iil) Seller has received no written notice or information of an intent by
an applicable Governmental Entity 10 suspend, revoke, or withdraw any such Environmental
Permits, except with respect to any Environmental Pesmit that. if suspended, revoked or
withdrawn, individually or in the aggregate, would not reasonably be expected 10 have a Material
Adverse Effect. To Scller’s Knowledge as of the date hereof, Schedufe 5.10(a)-2 sets forth a list of
ali material Environmental Permits held by Seller for the operation of the Business.

(b} Except as individually or in the aggregate would not reasonably be expected 1o have a
Material Adverse Effect or as set forth on Schedule 5.10(b). neither Seller nor any Affiliate of
Seller has received within the lase three {3) vears any wrilten notice, report, or other information
regarding any actual or alieged violation of Eavironmental Laws, Environmental Permits, or any
Habilities or potential liabitities, including any investigatory, remedial, or correclive obligations,
relating Lo the operation of the Business or the Purchased Assets arising under Environmental
Laws. To Seller’s Knowledge as of the date hereof, Schedule 5.10(b) sets forth a list of the written
notices, reports or information that Selier or any Affiliate of Scller has received within the last
three (3) years regarding any such actual or alleged violations of Environmental Laws or
Environmental Permits.
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(¢) Except as individually or in the aggregate would not reasonably be expected to have a
Material Adverse Effect or as sef forth on Schedule 5.10(¢), (i) there is and has been no Release
from, in, on, or beneath the Real Property that could form a basis for an Environmental Claim,
and (ii) there are no Environmental Claims related 1o the Purchased Assets or the Business, which
are pending or, to Seller’s Knowledge. threatened against Seller. To Seller’s Knowledge as of the
date hereof, Schedule 5.10(c) sets forth a list of all Releases from, in. on or beneath the Rcal
Property that could form the basis for an Environmental Clairg, and of all Environmental Claims
pending or threatened against Seller that are principally related to the Purchased Assets or the
Business.

5.1, Labor Matters. Schedulg 5.11 lists cach collective bargaining agreement covering any of
the Business Employees to which Seller is a party or is subject {each, a "Collective Bargaining
Agreement”) as of the date hercof. Except to the extent set forth in Schedule 5.11 or as individually or
in the aggregale would not reasonably be expected to have a Material Adverse Effect. (i) Sellfer is in
material compliance with all Laws applicable to the Business Employees respecting employment and
employment practices, terms and conditions of employment, and wages and hours; (ii) Seller has not
received written notice of any unfair labor practice complaint against Seller pending before the
National Labor Relations Board with respect to any of the Business Employvees; (iii) Seiler has not
received notice that any representation petition respecting the Business Employees has been filed with
the National Labor Relations Board: {iv) Sellef is in material compliance with the terms of and its
obligations under the Collective Bargaining Agreements, and has administered cach Coliective
Bargaining Agreement in manner consistent in all material respects with the terms and conditions of
such Collective Bargaining Agreements; (v) no material gricvance or material arbitration procecding
arising out of or under the Collective Bargaining Agreements is pending against Selier; and (vi} there is
no labor strike, slowdown, work stoppage, or lockoul actually pending or, to Sefler’s Knowledge,
threatcned against Seller in respect of the Purchased Assets or the Business. Except for the Severance
Compensalion Agreements set forth on Schedule 5.11 with respect to the Business Employees
identified on Schedule 1.1-B, obligations o be assumed or undertaken by Buyer pursuani to
Sections 2,5(2) or 8.8, and severance compensation agreements existing as of the date hereof, if any,
with respect to additional employees that may be added to the Business Employees after the date
hereof by Buyer and Parent pursuant to clavse (iii} of the definition thereof, there arc no employment,
severance, or change in control agreements or contracts between Seller and any Business Employee
under which Buyer would have any liability. A true. correct, and complete copy of each Collective
Bargaining Agreement, any renewal or replacement of any Collective Bargaining Agreement that will
expire prior to the Closing Date, and any new collective bargaining agreement covering any of the
Business Employees entered into by Scller between the date hereof and the Closing (cach a “Successor

Collective Bargajning Agreemenlt”), has been made available to Buyer prior to the date hereofl or will
be made available 10 Buyer prior to the Closing Dale, respectively.

512, ERISA: Benefit Plans.

\——J/

{a) Schedule 5.12(a) lists each employee benefit plan (as such term is defined in section 3(3)
of ERISA) and each other plan, program, or arrangement providing benefits to employees that is
mainlained by, contributed to, or required Lo be contributed to by Seller (or any ERISA Affiliate
of Seller) as of the date hereof on account of current Business Emplovees or persons who have
retired from the Business {each, a “Benefit Plan™). Copies of such plans and all amendments and
direct agreements pertaining thereto, together with the most recent annual report and actuarial
report with respect thereto, if any, have been made available to Buyer prior 1o the date hereof.

(b) Each Benefit Plan that is intended 10 be gualified under section 401(a) of the Code has
received a delermination from the Internal Revenue Service that such Benefit Plan is so qualified,
and each trust that is intended 1o be exempt under section 501(a) of the Code has received a
determination letter that such trust is so exempl. Nothing has occurred since the date of such
determination that would materially adversely alfect the qualified or exempl status of such Benefit
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Plan or trust, nor will the consummation of the transactions provided for by this Agreement have
any such effect. Copies of the most recent determination letter of the IRS with respect to each
such Benelit Plan or trust have been made available to Buyer prior to the date hereof.

(¢) (i) Each Benefit Plan has been maintained. funded, and administered in compliance with
its terms, the terms of any applicable Collective Bargaining Agreements, and all applicable Laws.
including ERISA and the Code, {ii) there is no “accumulated funding deficiency” within the
meaning of section 412 of the Code with respect 1o any Benefit Plan which is an “employee
pension benefit plan” as defined in section 3(2) of ERISA, and (iii} no reportable event (within
the micaning, of section 4043 of ERISA) and no event described in sections 4041, 4042, 4062 or
4063 of ERISA has occurred or exists in connection with any Bencfit Plan, except in the case of
(i}, (ii) and (iii) as would not, individually or in the aggregale, reasonably be expected to have a
Material Adverse Effect. As of the date of this Agreement, no proceeding has been initiated to
terminate the Seller Pension Plan nor has the Pension Benefit Guaranty Corporation threatencd 1o
terminate the Seller Pension Plan. Neither Seller nor any ERISA Affiliate has any obligation {o
comtribute to or any other liability under or with respect to any multiemplover plan (as such term
is defined in section 3(37) of ERISA), except as individually or in Lhe aggregate would not
reasonably be expected 1o have a Material Adverse Effect. No liability under Title IV or
section 302 of ERISA has been incurred by Seller or any ERISA Affiliate that has not been
satisficd in full, and no condition exists that presents a maerial nisk to Scller or any ER1SA
Affiliate of incurring any such liability, other than liability for premiums due to the Pension
Benefit Guaranty Corporation. except as individually or in the aggregate would not reasonably be
expected to have 3 Material Adverse Effect. No Person has provided or is reguired (o pravide
securily to the Seller Peusion Plan under section 401(a)(29) of the Code due 1o a plan amendment
that results in an increase in current liability, except as individually or in the aggregate would not
rcasonably be expected to have o Material Adverse Effect,

(d) Esxcept for the ERISA Case, as set forth on Schedule 5.12(d} or as individually or in the
aggregate would not reasonably be expected 1o have a Material Adverse Effect, (i) there is no
litigation or governmental administrative proceeding or. to Seller’s Knowledge, investigation
involving any Benetil Plan, and (ii) the administrator and the fiduciaries of cach Benefit Plan have
in all material respects complied with the applicable requirements of ERISA, the Code. and any
other requirements of applicable Laws. including ihe fiduciary responsibilities imposed by Part 4 of
Titke 1, Subtitle B of ERISA. Except as set forth on Scliedule 5.12(d) or as irdividually or in the
aggregate would not reasonably be expected 1o have a Material Adverse Effect, there have been no
nen-cxempt “prohibited transactions™ as described in section 4975 of the Code or Title I. Part 4 of
ERISA involving any Benelit Plan. and, to Seller's Knowledge. there are no facls or circumstances
which could give rise (o any tax imposed by section 4975 of the Code or Section 502 of ERISA
wilh respect (o any Benefit Plan.

(e) Except as individually or in the aggregate would not reasonably be expected (o have a
Material Adverse Effect, all contributions (including all employer matching and other contributions
and all cmployec salary reduction contributions) for all periods ending prior to the Closing Date
(including periods from the first day of the current plan vear to the Closing Dale) have been paid
to the Benefit Plans within the time required by Law or will be paid to the Benefit Plans prior to
or as of the Closing, notwithstanding any provision of any Benefit Plan to the contrary, All returns,
reports, and disclosure statements required to be made under ERISA and the Code with respect to
the Benelit Plans have been timely filed or delivered except to the extent the failure to file such
returns. reports and disclosure statements would not, individually or in the aggregate, reasonably
be expected to have a Material Adverse Effect,

() Except as individually or in the aggregale would not reasonably be expected 10 have a
Material Adverse Effect, each Bencfit Plan that is a group health plan (within the meaning of
Code section 3000¢h)(1}) in all malerial respects complies with and has becn maintained and
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operated in material compliance with cach of the health care continuation requirements of
section 4980B of the Code and Parl 6 of Title I, Subtitle B of ERISA (or the applicable
requirements of Stale insurance continuation law) and the requirements of the Health Insurance
Protection Portability and Accountability Act of 1996,

(g) Schedule 5.12(g) sets forth the medical and life insurance benefits provided as of the date
of this Agreement by Seller to any currently retired or former emplovees of the Business other
than pursuant to Part 6 of Subtitle B of Title T of ERISA, section 4980B of the Code, or similar
provisions of state law,

(h) Except for obligations assumed by Buyer as provided in Section 8.8, no provision of any
Benefit Plan would require the payment by Buyer or such Benefit Plan of any money or other
property, or the provision by Buyer or such Benefit Plan of any other rights or benefits, to or on
behalfl of any Business Employee or any other emplovee or former emplovee ol Seller solely as a
result of the transactions contemplated by this Agreement, whether or not such payment would
constitute a parachute payment within the meaning of section 280G of the Code.

(i} During the past seven (7) years, neither Seller nor any ERISA Affiliate (including the
Business) has contribuled to any “multiemployer plan™ within the meaning of sectien 3{37) of
ERISA.

5.13. Certain Contracts and Arrangeniéhls.

(a) To Seler’s Knowledge as of the date hereof, except for any contract, agrcement, lease,
commitment, undersianding, or instrument which (i} is disclosed or described on Schedule 5.9,
Schedule 5.11. Schedule 5.82(a), Schedule 5.12(g) or Schedule 5.13(a), or (ii) has been entered
into in the ordinary course of business and is not material to the conduct of the Business as
currently conducted by Seller, as of the date of this Agreement, Seller is not a party to any
R contract, agreement, lease. commitment, underslanding, or instrument which is principally related
. o to the Business or the Purchascd Asscts other than agreements that relate to both the Business
"" and the other businesses of Seller, and any oiher contracts, agreements, personal property leases,
comntitments, understandings, or instruments which are Excluded Assets or Excluded Liabilitics.
Except as disclosed or described in Schedule 5.13(a) or as, individually or in the aggregate. would
not reasonably be expected to have a Material Adverse Effcct, {A) cach material Business
Agreement constitutes a valid and binding obligation of Scller and, to Seller’s Knowledge,
constitutes a valid and binding obligation of the other parties theseto and is in full force and
effect; (B) Seller is not in breach or default (nor has any event occurred which, with notice or the
passage of time, or both, would constitute such a breach or default) under, and has not received
writlen notice that it is in breach or default under, any material Business Agreement, except for
such breaches or defaults as to which requisite waivers or consents have been obtained; (C) to
Seller’s Knowledge, no other party to any material Business Agreement is in breach or delault (nor
has any event occurred which, with notice or the passage of time. or both, would constitute such a
breach or default) under any material Business Agreement; and (D) Seller has not received written
notice of cancellation or termination of any material Business Agreement.

{b) Schedule 5.13(b) sels forth a list of each municipal franchise agreement relating o the
Business to which Seller is a party (the “Eranchises”} as of the date hereof. Except as disclosed in
Schedule 5.13(b) or, individually or in the aggregate, as would not reasonably be expecied to have
a Material Adverse Effect. Seller is not in default under such agreements and, to Seller’s
Knowledge, each such agreement is in full force and effect. Except as set forth in Schedule 5.13(b)
or, individually or in the aggregate, as would not reasonably be expected 10 have a Material
Adverse Effcet, Seller has all franchises necessary for the operation of the Business as presently
conducted.
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5.14, Legal Proceedings and Orders,  Except as set forth in Schedule 5.14 or, individually or in
the aggregate, as would not reasonably be expected {0 have a Material Adverse Effect, there are no
Claims relating to the Purchased Assets or the Business. which are pending or, to Seller’'s Knowledge,
threatened against Seller. Except for any Regulatory Orders, as sct forth in Schedule 5,14 or as
individually or in the aggregate would not reasonably be expecied 1o have a Materinl Adverse Effect,
Seller is not subject to any outstanding Orders that would reasonably be expected 10 apply 1o the
Purchased Assets or the Business following Closing.

535 Permits. Except as individually of in the aggregate would not reasonably be expecied to
have a Material Adverse Effcet, Seller has all Permits required by Law for the operation of the
Business as presently conducted. Except as individually or in the aggregaie would not reasonably be
expected to have a Material Adverse Effect, {i} Seller has not received any writien notification that il is
in violation of any such Permits, and (i} Scller is in compliance in all respects with all such Permits.

5.16. Compliance with Laws. Except as individually or in the aggregate would not reasonably be
expected 10 have a Malerial Adverse Effect, Seller is in compliance with all Laws, Orders and
Regulatory Orders applicable to the Purchased Assets or the Business. No investigation or review by
any Governmental Entity with respect to Seller or any of its Subsidiaries is pending or, to Seller’s
Knowledge, threatened, except as individually or in the aggregate would not reasonably be expected to
havc a Malerial Adverse Effect. This Seetion 5.16 does not relate to matters with respect to ERISA
and the Benefit Plans, which are the subject of Section 5.12, environmental matters, which are the
subject of Section 5.10, Taxes, which are the subject of Section 5.18, or labor maiters, which are the
subject of Section 5.11.

517, lnsurance, Except as individually or in the aggregate would not reasonably be expected to
have & Material Adverse Effect, since December 31, 2005, the Purchased Assets have been continuously
insured with [inancially sound insurers in such amounts and against such risks and losses as are
cuslomary in the natural gas utility indusiry, and Sclier has not received any written notice of
cancellation or lermination with respect to any material insurance policy of Seller providing coverage in
respect of the Purchased Assets. Except as individually or in the aggregate would not reasonably be
expecled Lo have a Malerial Adverse Effect, all insurance policies of Seler covering the Purchased
Asscls are in full foree and effect: however. coverage of the Purchased Assets under Seller’s insurance
policics will terminate as of the Closing.

3.18. Taxes.

(a} Except as individually or in the aggregate would not reasonably be expected 1o have a
Material Adverse Effect, all Tax Returns relating to the Business or the Purchased Assets,
including alf property, activities, income, employees, sales. purchases, capilal or gross receipts of
Seller relating thercto, required to be filed by or on behalf of Seller on or prior to the Closing
Date have been or will be filed in a timely manner, and all Taxes required 1o be shown on such
Tax Returns {whether or not shown on any Tax Return) have been or will be paid in full. except (o
the extent being contested in good {aith by appropriaie proceedings. Except as would not
reasonably be expected 1o have a Material Adverse Effect, alt such Tax Relurns were or will be
correct and complete in all respects, and were or will be prepared in compiiance with all applicabie
Luws and regulations.

(b} Except as individually or in the aggregate would not reasonably be expected to have a
Material Adverse Effect, Seller has withheld and paid all Taxes required to have been withheld and
paid in connection with amounts paid or owing to any cmployee or independent contractor, service
pravider, credit, member, stockholder or other third party in connection with the Business or the
Purchased Assels.

(c) Seller is not a party directiy or indirectly to any Tax allocation or sharing agreement
relaling to the Business or the Purchased Assets.
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5.19. Fees and Commissions. No broker, finder, or other Person is entitled to any brokerage
fees, commissions, or finder’s fees for which Buyer could become liable or obligated in connection with
the transactions conlemplated hercby by reason of any action taken by Seller,

5.20. Sufficiency of Assets. Except as individually or in the aggregate would not reasonably be
expecied to have a Material Adverse Effect, the Purchased Assets, together with the assets identified in
Sections 2.2(i), 2.2(1) and 2.2(m), and the rights of Buyer under the Transition Services Agreement,
constitute all of the assets necessary for Buyer to conduct the Business in substantially the same
manner as Seller conducted the Business prior to the Closing.

5.21. Related-Party Agreements. As of the date of this Agreement, Seller is not a party with any
of its Affiliates to any material agreement, contract, commitment, transaction, or proposed transaction
rclated to the Business. As of the date of this Agreement no material contract, agrecment, or
commilment included in the Purchased Assets has, as a counferparly thereto, an Afliliate of Seller.

5.22. Financial Hedges, Except in accordance with the hedging practices as described in
Schedule 5.22, Seller is not currently a party to any financial hedges, futures contracts, options
contracts, or other derivatives transactions in respect of Selier’s gas supply portfolios for the Business,
Schedule 5.22(a}, 1o be attached Lo this Agreement (ilteen (15) days prior 10 the Closing, will set forth
a list of all financial hedges, future contracts, options or other derivative transactions in respect of
Selles’s gas supply portfolio for the Business to which Seller is a party as of the date thereof.

3.23. No Other Representations and Warranties. Except for the representations and warranties
of Seller contained in this Agreement, the Partnership Interests Purchase Agreement, the Merger
Agreement, or any of the exhibits, schedules or other documents attached hereto or delivered pursuant
to any of the foreguing, Seller is not making and has not made, and no other Person is making or has
madc on behalf of Seller, any express or implied representation or warranty in cennection with this
Agreement or the transactions contemplated hereby, and no Person is authorized 1o make any
representations and warranties on behalf of Seller.

ARTICLE V1.
REPRESENTATIONS AND WARRANTIES OF BUYER

Except as set forth in, or qualified by any matter set forth in, Schedule 6.3, Buyer represents and
warrants Lo Seller as follows:

6.1.  Organization. Buyer is a corporation duly organized, validly existing, and in good standing
under the laws of South Dakota and has all requisite corporate power and authority to own, lease, and
operate its propertics and to carry on its business as is now being conducted.

6.2. Authority Relative o this Agreement, Buyer has the requisile corporate power and
authority to, and it has taken all corporate action necessary 10, execule and deliver this Agreement and
to consummate the transactions contemplated hereby. The execution and delivery of this Agreement
and the consummation of the transactions contemplated hereby have been duly and validly authorized
by the board of directors of Buyer and no other corporate proceedings on the part of Buyer are
necessary to authorize this Agreement or 1o consummate the transactions contentplated hereby. This
Agreement has been duly executed and delivered by Buyer, and constitules a valid and binding
agreement of Buyer, enforceable against Buyer in accordance with its terms, except as such
enforceability may be limited by applicable bankruptey, insolvency, moratorium, or other similar laws
affecting or relating to enforcement of creditors’ rights generally or general principles of equity.

6.3. Consents and Approvals; No Violation, Excepi as set forth in Schedule 6.3. the execution
and delivery of this Agrecement by Buyer, and the consummation by Buyer of the transactions
contemplated hereby, do not:

(a) conflict with or result in any breach of Buyver's Governing Documents;
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(b) result in a default {including with notice, lapse of time, or both), or give rise to any right
of termination, cancellution, or acceleration, under any of the terms, conditions, or provisions of
any note, bond, mortgage, indenture, agreement, leasc, or other instrument or obligation to which
Buyer or any of its Affiliales is a party or by which Buyer or any of ils Affiliates or any of their
respective assets may be bound, except for such defaulls (or rights of termination, cancellation. or
acceleration) as to which requisitc waivers or consents have been, or will prior 10 the Closing be,
obtained or which if not obtained or made would not, individually or in the aggregate, prevent or
materially delay the consummation of the (ransactions contemplated by this Agreement or the
Partnership Interests Purchase Agreement,

(c} wviolate any Law or Order applicable to Buyer, any of its Affiliates, or any of their
respeclive assets, except for violations that. individually or in the aggregate, would not reasonably
be expected to prevent, materially delay or impair the ability of Buyer 1o consummate the
transactions contemplated by this Agreement or the Partnership Interests Purchase Agreement;

{(d) require any declaration, filing, or registration with, or notice to, or authorization, conseat,
or approval of any Governmental Entity. other than (i) the Buver Required Regulalory Approvals,
ar (ii} such declarations, {ilings, registrations, notices. authorizations, consents, or approvals which,
il not obtained or made, would not, individually or in the aggregate, prevent or materially delay
the consummation of the transactions contemplated by this Agrecment or the Partnership Interests
Purclase Agreement; and '

(e} as of the datc of this Agreement, Buyer docs not know of any facts or circumstances
refating to Buyer or any of its Subsidiaries thal. in Buyer’s reasonable judgnient, would be
reusonably likely 1o prevens or materially delay the receipt of the Buyer Required Regulatory
Approvals.

6.4, Fees and Commissions.  No broker, finder, or other Person is entitled 1o any brokerage [ees,

commissions, or {inder’s fees for which Seller could become liable ar abligated wn connection with the
transactions contemplated hereby by reasen of any action taken by Buyer.

6.5, Financing,

(a) At the Closing, Buyer will have sufficicnt funds available to pay the aggregate amount of
consideration payable (0 Seller, or at Parent’s direction to Merger Sub or the Exchange Agent,
pursuani to this Agreement and the Partnership Interesis Purchase Agreement (the “Buyer
Financing™).

(b) Buyer has defivered to Seller and Parent true and compiete copies of all commitment
letters (as the same may be amended or replaced, the “Buyer Financing Commitments™), pursuant
to which the lender parties thereto have agreed. subject to the terms and conditions thereof, to
provide or cause to be provided to Buyer the Buyer Financing. As of the dale of this Agreement,
(i) none of the Buyer Financing Commitments has bgen amended or modified, (ii) the
commitments contained in the Buyer Financing Commitments have not beeg withdrawn or
rescinded in any material respect, (iii) the Buyer Fingncing Commitments are in full force and
effect, and {iv) there are no conditions precedent or other contingencies related to the funding of
the full amount of Buyer Financing other than as set forth in the Buycr Financing Commitments.
As of the date of this Agreement, no evenl has occurred which, with or without notice, lapse of
time or both, would constitute a default or breach on the partl of the Buver under any term or
condition ol the Buyer Financing Commitments. As of the date of this Agreement, Buyer has no
reason Lo believe that it or any of its Subsidiaries will not be able lo salisly on a timely basis any
term or condition contained in the Buyer Financing Commitments or that the full amount of the
Buyer Financing Commiiments will not be available to Buyer as of the ¢losing of the transaclions
contemplated by this Agreement and the Partnership Interests Purchase Agreement. Buyer has
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fully paid any and all commitment fees that have been incurred and are due and payable as of the
date hereof in connection with the Buyer Financing Commitments.

(c) As of the date of this Agreement, Buyer has no reason to believe that it or any of its
Subsidiaries will not be able to satisfy on a timely basis any term or condition contained in this
Agreement or the Partnership Interests Purchase Agreement, or that the full amount of the
consideration payable by Buyer to Seller. or to Merger Sub or the Exchange Agenl as directed by
Parent, pursuant to this Agreecment or the Partnership Interests Purchase Agrecment, will not be
available to Buyer as of the closing of the transactions contemplated by this Agrecm(.m or the
Partnership Interests Purchase Agreement.

6.6. No Other Agreements. This Agreement, the Merger Agreement, the Partnership Interests
Purchase Agreement, the letter of intent dated November 21, 2006 between Buyer and Parent, and the
Transition Services Agreement are the sole agreements and arrangements between or among Buyer and
Parent and their respective Affiliates with respect to the transactions contemplated herein and therein.

6.7. No Other Represeniations and Warrantics. Except for the representations and warranties of
Buyer contained in this Agreement, the Partnership Intercsts Purchase Agreement, the Merger
Agreement, or any of the exhibits, schedules or other documents attached hereto or delivered pursuant
to any of the foregoing. Buyer is not making and has not made, and no other Person is making or has
made on behall of Buyer, any express or implicd representalion or warranty in connection with this
Agreement or the transactions contemplated bereby. and no Person is authorized to make any
representations and warranties on behalf of Buyer.

ARTICLE VII.
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

Parent and Merger Sub herchy represent and warrant to Buyer and Seller that;

7.1. Organization. Each of Parent and Merger Sub is a legal entity duly orpanized, validly
existing and in good standing under the Laws of its jurisdiction of organization and has ali requisite
corporate or similar power and authority to own, lease and operate its properties and assets and to
carry on its business as presently conducted.

7.2, Authority Relative 1o this Agreement. Excepl as set forth on Schedule 7.2, Parent and
Merger Sub each have the requisite corporate or similar power and authority 1o, and cach of them
have tuken all corporate or similar action necessary to, execute, deliver und perform its obligations
under this Agrecment. This Agreement has been duly executed and delivered by each of Parent and
Merger Sub and is a valid and binding agrecment of Parent and Merger Sub, respectively, enforceable
against each of them in accordance with its terms, except as such enforceability may be limited by
applicable bankruptey, insolvency, moratorium, or other similar laws affecting or relating to
enforcement of creditors” rights generally or general principles of equity. No vote or approval of the
stockholders of Parent is required in connection with the execution, delivery or performance by Parent
of its obligations under this Agrecement.

7.3, Consents and Approvals; No Violation. Except as set forth in Schedule 7.3, the execution
and delivery of this Agreement by Parent and Merger Sub, and the performance by Parent or Merger
Sub of their respective obligations hereunder, do not:

(a) conflict with or result in any breach of Parent’s or Merger Sub’s Governing Documents;

(b) result in a default {including with notice, lapse of time, or both), or give rise to any righl
of termination, cancellation. or acceleration, under any of the terms, conditions, or provisions of
any note, bond, morigage, indenture, agreement, lease, or other insirument or obligation 1o which
Parent, Merger Sub or any of their respective Affiliates is a party or by which Parent, Merger Sub
or any of their respective Affiliates, business or assets may be bound, except for such defaults (or
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vights of termination, cancellation, or acceleration) as to which requisite waivers or conscats have
been, or will prior 1o the Closing be, obtained or which il not obtained or made would not,
individually or in the aggrepate, prevent or materially delay the consummation of the transactions
contemplated by this Agreement, the Partnership Interests Purchase Agreement or the Merger
Agreement;

{c} violale any Law or Order applicable 10 Parent, Merger Sub, any of their respective
Affiltates. except for violations that, individually or in the aggregate, would nel be reasonably be
expected to prevent or materially delay the ability of Parent or Merger Sub to consummate the
transactions contemplated in this Agreement. the Partnership Interests Purchase Agreement or the
Merger Agreement;

(d) require any declaration, filing, or registration with, or notice to, or authorization, conscat,
or approval of any Governmental Entity, other than (i) the Required Regulalory Approvals,
{il) such declarations, filings. registrations, notices. authorizations, consents, or approvals which, if
not obtained or made, would not, individually or in the aggregate, prevent or materially delay the
consummation of the transactions contemplated by this Agreement, the Partpership interests
Purchase Agreement or the Merger Agreement, or (i) any requirements which become applicable
to Parent or Merger Sub as a result of the specific regulatory status of Buyer (or any of its
Affiliales) or as a result of any other facts that specifically relale (o any business or activities in
which Buyer (or any of its Alliliates) is or proposes to be engaged; and

{¢) as of the date of this Agreement. Parent does not know of any facts or circumstances
relating Lo Parent or any ol ils Subsidiarics that, in Parent’s reasonable judgment, would be
reasonably likely to prevent or materially delay the receipt of the Material Parent Regulatory
Consents (as defined in the Merger Agreement).

7.4, Merger Agreement, Parent has delivered 1o Buyer a true and complete copy of the Merger
Agreement. As of the date of this Agreement, (a) the Merger Agreement has not been amended or
modified, (b} the Mcrger Agreement is in full foree and effect, and (¢) there arc no conditions
precedent or other contingencies related to the obligations of the Parties under the Merger Agreement
other than as set forth in the Merger Agreement. As of the date of this Agreement, Parent has no
reason to believe that it or any of its Subsidiaries will not be able to satisfy on a timely basis any term
or condition contained in the Merger Agreement.

7.5. No Other Representalions and Warranties. Excep! for the representations and warranties of
Parent and Merger Sub contained in this Agreement. the Partnership Interests Purchase Agreement,
the Merger Agreement, or any of the exhibits, schedules or other documents attached hereto or
delivered pursuant to any of the foregoing. acither Parent nor Merger Sub is making and neither has
made, and no other Person is making or has made on behalf of Parent or Merger Sub, any express or
implied representation or warranly in connection with this Agreement or the transactions contemplated
hereby, and no Person is authorized (0 make any representations and warranties on behalf of Parent or
Merger Sub.

7.6. Fees and Commissions.  No broker, finder, or other Person is entitled to any brokerage fees,
commissions, or finder’s {ees for which Seller or Buyer could become liable or obligated in conneclion
with the transactions contcmplated herchy by reasan of any action taken by Parent or Merger Sub.

7.7. No Other Agreements. This Agreement, the Merger Agreement, the Partnership Interests
Purchase Agreement, the letter of intent dated November 21, 2006 between Parent and Buver, and the
Transition Services Agreement are the sole agreements and arrangements between or among Parenl
and Buyer and their Affiliates with respect to the transactions contemplated herein and therein.
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ARTICLE VIIL
COVENANTS OF THE PARTIES

8.1. Conduct of Business.

(a) Except as contemplated in this Agreement, required by any Business Agreement, Law, or
Order, or otherwise described in Schedule 8.1, during the period [rom the date of this Agreement
to the Closing Date, Seller will operate the Purchased Assets and the Business in the ordinary
course and in all material respects consistent with Good Utility Practice and will use reasonable
best efforts to preserve intact the Business. and to preserve the goodwill and relationships with
customers, suppliers, Governmental Entities, and others having business dealings with the Business.
Without limiting the generality of the foregoing, except as required by applicable Law, or Order,
or as otherwise described in Schedule 8.1, prior to the Closing Date, without the prior written
consent of Buyer and Parent, which will not be unreasonably withheld, delayed or conditioned,
Seller will not:

(i) create, incur or assume any Non-Permitied Encumbrance upon the Purchased Assets,
except for any such Encumbrance that will be released at or prior to the Closing;

(ii) make any material change in the level of inventories customarily maintained by Seller
with respect to the Business, other than in the ordinary course of business or consistent with
Good Utility Practice;

(iii) other than any such sales, leases, transfers, or dispositions involving any Purchased
Assets involving less than $650.000 on an individual basis. or $3,250,000 in the aggregate, sell,
lease, transfer, or otherwise disposc of any of the Purchased Assets, other than (A) in the
ordinary course of business, or (B) consistent with Good Utility Practice:

(iv) make or commit 1o any capital expendilures relating to the Business or the
Purchased Assets in excess of the amount reflected for such expenditures in the Capital
Expenditure Budget [or the year in which those capital expenditures are made, or up to 10%
in excess of such amount if necessary as a resull of increases in the costs of labor,
commodilies, materials, services, supplies, equipment or parts after the date hereof, except for
capital expenditures (A) required under any Business Agreement 1o which Seller or any of its
Subsidiaries is a party as of the date of this Agreement, a copy of which has been made
available to Buyer; (B) incurred in connection with the repair or replacement of facilitics
destroyed or damaged due 10 casvalty or accident {whether or not covered by insurance)
necessary to provide or maintain safe and adequate natural gas scrvice 1o the utility customers
of the Business; provided that, Seller shall, if reasonably possible. consult with Buyer prior to
making or agreeing to make any such expenditure; and (C) other capital expenditures relating
to the Business or the Purchased Assets of up te $630,000 individually or $3.250.000 in the
aggregate for each twelve (12) month budget cycle;

(v} spend in excess of $1.000.000 individually or in the aggregate to acquire any business
that would be included in the Business or the Purchased Asscts, whether by merger,
consolidation, purchase of property or otherwise (valuing any non-cash consideration at its fair
market value as of the date of the cxecution of a binding agreement for the acquisition);

(vi} other than (A} in the ordinary course of business, (B) upon terms not materially
adverse 10 the Business, the Purchased Assets, the Colorado Business and the Colorado
Assets, taken together, or (C) as olherwise permitted under this Section 8.1(a), (1) enter inlo,
amend, extend, renew. modify or breach in any material respect. terminate or allow 10 lupse
{other than in accordance with its terms), any material Buysiness Agreement, or any contract
that would have been a material Business Agreement if in effect prior to the date hereof;
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(viiy grant severance or termination pay to any Business Employee or former employee of
the Business that would be the responsibility of Buyer:

(viii) terminalte, establish, adopt, enter inlo, make any new, or accelerale any exisling
benelits under, amend or otherwise modily, or grant any rights to severance, termination or
retention benefits under, any Benefit Plans (including amendments or modilications to any
medical or lile insurance benefits provided by Seller or Seller’s adoption or grant of any new
medical or life insurance benefits to any currently retired or former employees of the
Business), or increase the salary, wage, bonus or other compensation of any Business
Empioyees who will become Transferred Employees, except for (A) grants of equity or equity
based awards in the ordinary course of business, (B) increases in salary or grants of annual
bonuses in the ordinary course of business in connection with normal periodic performance
reviews (including promotions} and the provision of individual compensation and benefits to
new and existing directors, officers and employees of Scller consistent with past practice
(which shall nat provide for benefits or compensation payable solely as a result of the
consummation of the transactions contemplated hereunder, in the Partnership Interests
Purchase Agreement or the Merger Agreement), (C) actions necessary to satisfy cxisting
contractual obligations under Benefit Plans existing as of the date of this Agreement. or
(D) bonus payments, together with any such bonus paymenis permitted under the Parinership
Interests Purchase Agreement and the Merger Agreement, not 10 exceed an aggregate of
$500,000 to executives in Seller’s compensation bands E through G:

{(ix) negotiate the renewal or extension of any Collective Bargaining Agreement or enter
into any new collective bargaining agreement, without providing Buyer with access to all
information relating to such new collective bargaining agreement. or the renewal or extension
of any such Collective Bargaining Agreement, and permitting Buyer to consult [rom time (o
time with Selter and its counsel on the progress thercof; provided that the negotiation of such
renewal or extension will be conducted in a manner consistent with past practice, and Scller
will not be obligated to follow any advice thal may be provided by Buyer during any such
consultation;

(x) agree or consent to any material agreements or material modifications of material
existing agreements or material courses of dealing with any of the IUB, KCC, NPSC or any
other slate public utility or service commission. or the FERC, in each case in respect of the
operations of the Business or the Purchased Assets, except as required by Law to obtain or
renew Permits or agreements in the ordinary course of business consistent with past practice;

{x1) modily, amend or terminale, or waive. release or assign any material rights or claims
with respect 1o any conlidentiality or standstili agreement relating to the Business or the
Purchased Assels Lo which Seller or any of its Subsidiaries is a party {il being agreed and
ackmowledged that Seller may grant waivers under any such standstill agreement Lo allow a
third party to submit an Acquisition Proposal {as defined in the Merger. Agreement) for Seller
to the cxtent that the Board of Directors of Seller determines in good faith (after consulting
with outside legal counsel} that the failure 10 grant such waiver would be inconsistent with ils
fiduciary duties under applicable Law);

(xii) fail 1o maintain insurance on the Purchased Assets with financiatly responsible
insurance companies (or if applicable, self insure), insurance in such amounts and against such
risks and losses as are consistent with Good Ultility Practice and customary {or companies of
the size and financial condition of Seller that are engaged in businesses similar o the
Business;
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(xiii) enter into, amend in any material respect, make any material waivers under, or
otherwise modify in any material respect any property Tax agreement, treaty, or settlement
related to the Business;

(xiv) enter into any line of business in any of the Territories or the states of lowa, Kansas
or Nebraska other than the current Business; provided thai the restrictions in this
Section 8.1{a}xiv) will not apply io activities that are not part of the current Business or are
not related to the Purchased Assets, including Seller’s electric utility businesses in Kansas and
Missouri;

{x¥) other than in the ordinary course of business, amend in any material respect, breach
in any material respect, terminate or allow to lapse or become subject to default in any
material respect or subject to termination, any Permit material to the Business, the Purchased
Assets, the Colorado Business and the Colorado Assets, 1aken as a whole, other than (A) as
required by applicable Law, and {B) approvals by Governmental Enlities of, or the entry with
Governmenlal Enlities into, compromises or seltlements of litigation, actions, suits, claims,
proceedings or investigations entered into in accordance with Section 8.1(a)(xvi);

(xvi) cnier inte any compromise or scttlement of any litigation, action, suit, claim,
proceeding or investigation relating to the Business or the Purchased Assets (excluding tax
controversies and tax closing agreeients that relaie 10 Taxes that are not Assumed
Obligations under this Agreement) in which the damages or fines to be paid by Seller (and
nol reimbursed by insurance) are in excess ol $5,000,000 individually or in the aggregate. or in
which the non-monetary relief to be provided could reasonably be expected 10 materially
restrict the prospective operation of the Business;

(xvii) enter inlo any agreements that would limit or otherwise restrict in any material
respect the Business or any successor thereto, or that, after the Closing, would limit or restrict
_in any material respect Buyer, the Business or any successor thercto, from engaging or
compeling in any line of business or product line or in any of the Territories (in each case
ather than limitations on franchises, certificates of convenience or necessity. ot other rights
granted under the same documents);

(xviii) excep! as permilted under Section 7.2 and ARTICLE IX of the Merger Agreement,
take any action that is intended or would reasonably be expected 1o result in any of the
conditions to the obligations of any of the Parties to effect the transactions contemplated
hereby not being satisfied:

(xix) excepl for non-material filings in the ordinary course of business consistent with past
practice, (A) implement any changes in Seller’s rates or charges {other than automalic cost
pass-through rate adjustment clauses). standards of service or accounting, in any such case, as
relates to the Business or execute any agreement with respect thereto (other than as otherwise
permitted under this Agreement), without consulting with Buyer prior te implementing any
such changes or execuling any such agreement, and (B) agree to any settlement of any rate
proceeding that would provide for a reduction in annual revenues or would establish a rate
moratorivm or phased-in rate increases (other than automatic cosi pass-through rate
adjustment clauses) for a duration of more than onc (1) year (it being agreed and
acknowledged that. notwithstanding anything to the contrary herein. rate matters relating to
the Business shall be restricied between the date of this Agreement and the Closing solely to
the extent set forth in this Section 8.1(a)(xix) and not by any other provision hereof);

(xx) with respect 10 the Business, change. in any malerial respect, its accounting methods
or practices (except in accordance with changes in GAAP), credit practices, collection policies,
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or investment. financial reporting, or inventory practices or policies or the manner in which
the books and records of the Business are maintained;

(xxi} hire any employce for the Business other than (A} persons who are hired by Seller 1o
replace employees who have retired, been terminated, died, or become disabled. (B) persons
who are hired by Seller in the ordinary course of business consistend with past practice, or
(C) persons hived by Seller to perform Central or Shared Functions; or

(xxii} agree or commit to take any action which would be a violation of the restrictions set
forth in Sections 8.1(a)(i) through 8.1¢a)(xxi).

(b) Within fifteen (15) Business Days after the date hereof, a committec of threc Persons
comprised of one Person designated by Parent, one Person designated by Seller and one Person
designated by Buyer, and such additional Persons as may be appointed by the Persons originally
appointcd to such committee (the “Transition Committee™) will be established to examine
transition issucs relating to or arising in connection with the transactions contemplated hereby,
except for issues to be exantined by the Transition Services Committee pursuant to the Transition
Services Agreement. From time to time, the Transition Committee will report its findings to the
senior management of each of Parent. Seller and Buyer. The Transition Committee shall have no
authorily to bind or make agreements on behalf of the Parties or Lo issue instructions 1o or direct
or exercise authority over the Parties. Seller shall provide 1o Buyer, at no cost, interim lurnished
office space, utilities, and telecommunications at mutually agreed locations as reasonably necessary
o allow Buyer to conduct its transition efforts.

{c) 1n the event that the Transition Commitiee, or Buyer and Parent, agree to engage a
consultant to provide advice to the Transition Committee, or Parent and Buyver, respectively, in
connection with transition issucs rclating {o or arising in connection with the transactions
contemplated hereby, (i) such engagement shall occur pursuant to a written agreement with such
consultant that shal! be subject to the prior writien approval of each of Buyver and Parent. and
(i} all out-of-pocket costs incurred by Parcnt and Buyer pursuant to such consulting agreement
will be split between Buyer and Parent. with cach of Buyer and Parent bearing 50% of such costs.

8.2, Access to Information.

(ay To the extent permitted by Law, between the date ol this Agreement and the Closing
Date, Seller will, during ordinary business hours and upon reasonable notice, (i) give Buyer and
Buyer’s Representatives reasonable access to the Purchased Assets and those of ils properties,
contracts and records used principally in the Business or principally related to the Purchased
Assels, 1o which Seller has the right to grant access wilhout the consent of any other Person {and
in the case where consent of another Person is required, only on such terms and conditions as may
be imposed by such other Person); (ii) permit Buyer to make such reasonable inspections thereof
(including but not limited to surveys thereof) as Buyer may reasonably request; (iii) furnish Buver
with such financial and operating data and other information with respect 1o the Business as Buyer
may from time to time reasonably request; (iv) grant Buyer access to such officers and employees
of Seller as Buyver may reasonably request in conneclion with obtaining information regarding the
Business or the Purchased Assets, including with respect to any environmental matters, regulalory
matters and financial information: (v) furnish Buyer with copies of surveys, legal descriptions of
real property and easements, coniracts, feases and other documents with respect 10 the Purchased
Assets in Seller’s possession and reasonable control: (vi) furnish Buyer with a copy of cach
material report, schedule, or other document principally relating to the Business filed by Seller
with, or received by Seller from, any Govermmental Entity; and (vii) furnish Buyer all information
concerning the Business Employees or Covered Individuals as reasonably requested: provided,
however, that (A) any such investigation will be conducted. and any such access 1o officers and
employees of Seller will be exercised, ir such a manner as not o interfere unreasonably with the
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operation of the Business or any other Person, {B) Buyer will indemnify and hold harmless Seller
from and against any Losses caused to Seller by any action of Buyer or Buyer's Representatives
while present on any of the Purchased Assets or other premises to which Buyer is granted access
hereunder {including restoring any of the Real Property to the condition substantiafly equivalent to
the condition such Real Property was in prior to any investigation of environmental matters),

(C) Seller will not be required to take any action which would constitute a waiver of the attorney-
client privilege, and (D) Seller need not supply Buyer with any information which Seller is under a
contractual or other legal obligation not to supply; provided, however, if Seller relies upon

clauses (C) or (I} as a basis [or witbholding information from disclosure to Buyer, to the fullest
extent possible without causing a waiver of the attorney-client privilege, or a violation of a
contractual or legal obligation. as the case may be, Seller will provide Buyer with a description of
the information withheld and the basis for withholding such tnformation. Notwithstanding anything
in this Section 8.2 1o the contrary, (x) Buyer will not have access to personnel and medical records
if such access could, in Seller’s good faith judgment, subject Seller to risk of liability or otherwise
violate the Healh Insurance Portability and Accounltability Act of 1996, and {y) any investigaiion
of environmental matters by or on behalf of Buyer will be limited to visual inspections and sile
visits commonly included in the scope of “Phase 17 level environmental inspections, and Buyer will
not have the right to perform or conduct any other sampling or testing at, in, on, or underneath
any of the Purchased Assets. Sclier acknowledges and agrees that except for the information
disclosed in Schedules 1.1-B. 3.1{a), 5.3(b}, 5.5(a), 53.5(b}, 5.8, 5.10(b), 5.10(c}, 5.11, 5.14,

8.8(d)(ii) D) and 8.8(d)(ii)-A to this Agreement, Buyer may include such information relating to
the Business and the Purchased Assets as reasonably necessary in {ilings with the SEC, including in
one or more registration statements filed by Buver in connection with obtaining the Buyer
Financing.

(1) Unless and until the wansactions conlemplated hereby have been consummated, Buyer
will, and will cause its Affiliales and Buyer's Representatives to, hold in strict confidence and not
use or disclose to any other Person all Conlidential Information. “Confidential Information™ means
all information in any form heretofore or hereafler obtained from Seller in connection with
Buyer’s evaluation of the Business or the negotiation of this Agreement, whether pertaining to
financial condition, results of operations. methods of operation or otherwise, other than
information which is in the public domain through no viclation of this Agreement or the
Confidentiality Agreement by Buyer, its Affiliates, or Buyer’s Representatives. Notwithstanding the
foregoing, Buyer may disclose Confidential Information to the extent that such information is
required to be disclosed by Buyer by Law or in connection with any proceeding by or before a
Governmental Entity, including any disclosure, financial or otherwise, required to comply with any
| SEC rules. In the event that Buyer believes any such disclosure is required, Buyer will give Seller
notice thereof as promptly as possitle and will copperate with Seller in seeking any protective
orders or other relief as Seller may determine to be necessary or desirable. In no eveni will Buyer
make or permit to be made any disclosure of Confidential Information other than to the exicnt
Buyer’s legal counsel has advised in writing is required by Law, and Buyer will use its reasonable
‘ best efforts to assure that any Confidential Information so disclosed is protected from further
disclosure to the maximum extent permitted by Law. If the transactions contemplated hereby are
not consummated, Buyer will promptly upon Seller’s request. destroy or return to Seller all copies
of any Confidential Information, including any materials prepared by Buyer or Buyer's
Representatives incorporating or reflecting Confidential Information. and an officer of Buyer shall
cerlify in writing compliance by Buyer with the foregoing. Seller acknowledges and agrees that this
Agreement (other than the information disclosed in Schedules 1.1-B, 3.1(a), 5.3(b), 5.5¢a}. 5.5(b),
5.8, 5.10(b), 5.10¢c), 5.11, 5.14, 8.8(d}ii} D} and 8.8(d}ii}-A Lo this Agreement) shall not be

constdered Confidential Information for purposes of this Section 8.2(b).
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{c} Seller agrees that for the two-year period immediately following the Closing Daie, Setler
will, and will cause its Affiliates and Seller’s Representatives to, hoid in strict confidence and not
disclose to any ether Person all Confidential Business Information. “Contfidential Business
Information™ means all commercially sensitive information in any form heretofore or hereafter
obtained by Seller o the extent relating to the Business or the Purchased Assets. whether
pertaining to financial condition, results of operations, methods of operation or otherwise, other
than information which is in the public domain through no violation of this Agreement.
Notwithstanding the foregoing, Seller may disclose Confidential Business Information to the extent
that such information is required to be disclosed under contracts existing as of the Closing Date,
by Law, or in connection with any proceeding by or before a Governmental Eniity, including any
disclosure, [inancial or otherwise, required 1o comply with any SEC rules or Reguired Regulatory
Approvals. In the event that Seller believes any such disclosure is required by Law or in
connection with any proceeding by or before a Governmental Entity, Seller will give Buyer notice
thereof as promptly as possible and will cooperate with Buyer in seeking any protective orders or
other reliel as Buyer may determine 1o be necessary or desirable. In no event will Seller make or
permil to be made any disclosure of Confidential Business Information other than 10 the extent
Seller determines in good faith to be required pursuant to SEC rules, or rules poverning required
disclosure in other regulutory proceedings, or its fegal counsel has advised is required 1o comply
with the terms of a contract existing as ol the Closing Date or required by Law, or is required in
connection with any proceeding by of hefore a Governmental Entity, and Selter will use its
reasonable best efforts 1o assure that any Confidential Business Information so disclosed is
protecied from further disciosure.

{d) The provisions of Section 8.2(b) supersede the provisions of the Confidentiality
Agreement refating o Proprietary Information (as deflined therein), and will survive for a period of
two (2} years Tollowing the earlier of the Closing or the termination of this Agreement, except thal
if the Closing occurs, the provisions ol Section 8.2(b) will expire with respect 10 any information
principally related 10 the Purchased Assets and the Business.

(e} For a period of seven (7} years after the Closing Date, cach Party and its representatives
will have reasonable access to all of the books and records relating to the Business or the
Purchased Assets, including all Transferred Employee Records, in the possession of the other Party
to the extent that such access may reasonably be required by such Party in connection with the
Assumed Obligations or the Excluded Liabilities, or other matters relating 1o or aflected by the
operation of the Business and the Purchased Assets, Such access will be afforded by the Parly in
possession of such books and records upon receipt of reasonable advance notice and during
normal business hours; provided, however, that (i) any review of books and records will be
conducted in such a manner as not (o interfere unreasonably with the operation of the business of
any Party or its Affiliates. (ii) no Party will be required to take any action which would constitute a
waiver of the attorney-client privilege, and (iit) no Party need supply any other Party with any
information which such Party is under a coniractual or ather legal obligation not to supply. The
Party exercising the right of access hereunder will be solely responsible for any costs or expenses
incurred by it pursuant to this Section 8.2(¢) and will reimburse the other Party for any costs or
expenses incurred by such other Party in connection with complying with such request. 1f the Party
in possession of such books and records desires to dispose of any such books and records prior to
the expiration of such seven-year period, such Party will, prior to such disposition, give the other
Party a reasonable opportunity at such other Party’s expense to segregate and take possession of
such books and records as such other Party may select.

#.3. Expenses. Except to the exient specifically provided herein, in the Merger Agveement or in

the Partnership Interests Purchase Agreement. and irrespective of whether the transactions
conlemplated hereby are consummated, all costs and expenses incurred in connection with this

T
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Agreement and the transactions contemplated hereby will be borne by the Party incurring such costs
and expenses,

8.4. Further Assurances: Regulatory Filings: Consents and Approvals.

(a) Subject to the terms and conditions of this Agreement, each of the Parties will use
reasonable best efforts to take. or cause to be taken, all action, and to do. or cause to be done, all
things necessary, proper, or advisable under applicable Laws to consummale and make effective
the transactions contemplated hereby, by the Merger Agreement and by the Partnership Interests
Purchase Agreement as promptly as practicable after the date of this Agreement, including using
reasonable best efforts to obtain satisfaction of the conditions precedent to each Party’s obligations
hereunder, under the Merger Agreement and the Partnership Interests Purchase Agreement.
Except for actions permitted under Section 7.2 and ARTICLE IX of the Merger Agreement,
neither Buyer nor Seller will take or permil any of its Subsidiaries to take any action that would
reasonably be expecied 10 prevent or materially delay or impair the consummation of the
transactions contemplated hereby,

{b) Secller, Parent and Buyer will each file or cause to be filed with the Federal Trade
Commission and the United States Department of Justice, Antiteust Division any notificalions
required to be filed by it under the HSR Act and the rules and regulations promulgated
thereunder with respect (o the transactions contemplated hereby. The Parties will consult and
cooperate with each other as o the appropriate time of filing such notifications and will (i} make
such filings at the agreed upon time, (ii) respond promptly Lo any requests for additional
information made by either of such agencies, and (iii) use their reasonable best efforts o cause the
waiting periods under the HSR Act 1o lerminate or expire al the earliest possible date after the
date of such filings.

(¢} Without limiting 1he foregoing, the Parties will cooperate with each other and use
reasonable best efforts to (i) promptly prepare and file all necessary applications, notices, petitions,
and filings. and execute all agreements and documents to the extent required by Law or Order for
comsummation of the transactions contemplated by this Agreement (including the Required
Regulatory Approvals), (ii) obtain the consents, approvals and authorizations necessary to {ransfer
to Buyer all Transferable Permits and Transferable Environmentai Permits, and the reissuance to
Buyer of all Permits that are not Transferable Permits and all Environmental Permits that are noi
Transferable Envircnmental Permits, in each case, effective as of the Closing, (iiiy obtain the
consents, approvals, and authorizations of all Governmental Entities to the extent required by Law
ar Ordey for consummation of the transactions contemplated by this Agreement (including the
Required Regulalory Approvals), including by 1aking all siructural corporate actions necessary to
consummale the transactions contemplated hereby in a timely manner. provided, however, no Parly
will be required to take any action that would result in 2 Regulaiory Malerial Adverse Elfect, and
(iv) obtain all consents, approvals, releases and authorizations of all other Persons to the extent
necessary or appropriaie to consummate the transaclions coniemplaied by this Agreement as
required by the terms of any note, bond. mortgage, indenture. deed of trust, license. franchise,
permit. concession, contract, lease, Business Agreement, Easement, or other instrument to which
Seller or Buyer is a party or by which either of them is bound. Buyer and Seller will each have the
right to review in advance all characterizations of the information related to it or the transactions
contemplated hereby which appear in any filing made by the other in connection with the
transactions contemplated by this Agreement. Buyer will be solely responsible for payment of all
filing fees required in connection with any Required Regulatory Approvals or such other
applications, notices, petilions and filings made with any Governmental Entity.

{d) To the extent permitied by Law, Buyer and Seller will have the right 10 review in advance,
and euch will consult the other on, the form, substance and contem of any filing to be made by
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Buyer or Seller or any of their respective Subsidiaries with, or any other wristen materials
submitied by any of them to, any third party or any Governmental Entity (other than the SEC) in
connection with the transactions contemplated by this Agreement, the Merger and the Partnership
Interests Purchase Agreement, To the extent permitted by Law, cach of Buyer and Seller will

{1} provide the other with copies of all correspondetice between it or any of its Subsidiarics (or its
or their Representatives) and any Governmental Entity (other than the SEC) relating Lo the
transactions contemplated by this Agreement, the Merger Agreement and the transactions
contemplated by the Partnership Interests Purchase Agreement, (if) consult and cooperate with the
other Party, and 1o take into account the comments of such other Parly in connection with any
such filings. and (i) inform the other Party in advance of any communication, meeting, or other
contact which such Party proposes or intends to make with respect to such filings, including the
subject matter, contents, intended agenda, and other aspects of any of the foregoing and to use
reasonable best efforts wo ensure that all telephone calls and meetings with & Governmental Entity
regarding the transaclions contemplated by this Agreement will include representatives of Buyer
and Seller: provided that nothing in the foregoing will apply 10 or restricl communications or other
actions by Seller with or with regard to Governmenial Entities in connection with the Purchased
Assets or the Business in the ordinary course of business. To the extent permitled by Law, Buyer,
Seller and Parent each agree (o (1) provide one another with copies of any registration stalements
filed with the SEC. in the case of Buyer..in connection with obtaining financing, or by Seller and
Parcnt in connection with the (ransactions contemplated under the Merger Agreement, (2} provide
the other Partics the opportunity to review in advance and consull with one another as to the
content of such registration statements regarding such Parties and, {3} provide the other Partics
with copies of all correspondence between it or any of iis Subsidiaries {or its or their respective
Representatives) and the SEC with respect te such registration statements regarding such Partics.

(¢} Nothing in this Section &4(e) will require, or be construed (o require, (i) Seller 1o lake or
refrain from taking, or to cause any of its Subsidiarics to lake or refrain from taking. any action or
lo engage in any conducl, or to agree or consent to Seller or any of ils Subsidiaries taking any
action or engaging in any conduct, or agreeing to any restriction, condition or conduct, with
respect 10 any of the businesses, assets or operations of Seller or any of ils Subsidiaries, if this
action, restriction. condition or conduct would take effect prior 10 the Closing or is not
conditioned on the Closing occurring, or (ii) Buyer 1o take or refrain from taking, or to cause any
of its Subsidiaries (o take or refrain from taking, any action or {o engage in any conduct, o7 o
agree or consent to Sefler or any of its Subsidiarics taking any aclion, or agrecing {o any
restriction, condition or conduct, with respect to any of the businesses, assets or operations of
Seller or any of its Subsidiaries. if the cumulative impact of these actions, restrictions, conditions
and conduct would reasonably be expected to have a material adverse effect on the financial
condition, propertics. asscts, liabilitics {contingent or otherwise). business or results of operations
of the Business and the Purchased Assets, together with the Colorado Business and the Colorado
Asscts, taken as 4 whole (a “Regulatory Material Adverse Effect™), it being understood that, for
purposes of determining whether a Regulatory Material Adverse Effect would reasonably be
expected to occur both the positive and negative effects of any actions, conduct, restrictions and
conditions. including any sale, divestilure, licensing, lease, disposition or change or proposed
change in rates, will be taken into account. Notwithstanding the foregoing, Seller shall not take.
consent to or agree to {ake any action with respect (o the Business or the Purchased Assets that
would reasonably be expected 10 have a material adverse effect on the financial condition,
properties, assets, Habilities (contingent or otherwise) business or results of operations of the
Post-Sale Company (as defined in the Merger Agreement) and its Subsidiaries, without Parent’s
writlen consent.

{f) Seller and Buyer will cooperate with cach other and promptly prepare and file
notificatioas with, and request Tax clearances from, state and local taxing authaorities in

B-40

T

AQUILA, INC. S-4 GREAT PLAINS MERGER Proj: P1476CHIO7  Job: 07ZBN18201 File: MA1B201A.10
Page Dim: 8.250" X 10.750" Copy Dim: 38. X 54.3



MERRILL CORPORATION DINGRAMY/ 7-MAY-07 06:08 DISK123:[0TZBN1.O7ZBNIS201IMAL8201A,:10
meilfint Free: NDM/CD Foot: any/ 0D VI Seq:9 Clr: 0
DISK024:[PAGER PSTYLESJUNIVERSAL.BST: 61 11 CCs: 3514

. 1

jurisdiciions in which a portion of the Purchase Price may be required to be withheld or in which
Buyer would otherwise be liable for any Tax liabilities of Seller pursuant to such state and Jocal
Tax Law.

(2) Each of Buyer, Seller and Parent will keep the other apprised of the status of matters
relating to completion of the transactions contemplated by this Agreement, the Merger Agreement
and the Parinership Interests Purchase Agreement. Without limiting the foregoing, each of Buyer,
Seller and Parent will promptly furnish the other with copies of any notice or other communication
received by it or its Subsidiaries from any Person with respect to the transactions contemplated by
this Agreement, the Merger Agreement or the Partnership Interests Purchase Agreement regarding
(i) the occurrence or existence of (A) the breach in any material respect of a representalion,
warranty or covenant made by the other in this Agreement, or (B) any fact, circumstance or event
that has had. or individually or in the aggregate would reasonably be expected to have a Material
Adverse Effect; (ii) any notice or other communication from any Person alleging that the consent
of such Person is or may be required in connection with the transactions contemplated hercby; and
(iii} {A) the commencement or, to a Parly’s knowledge, threalened commencement of any material
Claims against such Party, (B) the commencernent of any matcrial internal investigations or the
receipt of any material and reasonably credible whistleblower complaints relating to a Party or any
of its Subsidiarics, or {(C) the entry of any material Order rclating to a Party.

{h} Seller agrees that none of the information supplied or 1o be supplied by Seiler or its
Subsidiarics in writing specifically for Buyer's use in preparing. or incorporation by reference, in
any registration statement to be filed by Buyer in connection with oblaining Buyer's financing will,
at the time such registration statemcnt is filed with the SEC, is amended or supplemented, or
becomes effective under the Securities Act, contain any unirue statement of a material fact or omit
to state any material fact required (o be stated therein or necessary to make the statements
therein. not misteading.

(i) Buyer agrees that none of the information supplied or to be supplied by Buyer or ils
Subsidiaries in writing specifically for Seller’s and Parent’s use in preparing, or incorporation by
reference, in any registralion stalement to be [iled by Seller and Parent in conneclion with the
transactions contemplated by the Merger Agreement will, at the time such registration statement is
filed with the SEC, is amended or supplemented. or becomes effective under the Securities Act,
contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein or necessary 1o make the statements therein, not misleading.

(j} Each of Scller, Parcnt and Buyer will, and will cause its Subsidiarics, including in the casc
ol Parent, Seller’s successor. to cooperale with the others and use reasonable best efforts to take
ar cause ko be taken all actions and do or cause (o be done all things necessary. proper or
advisable on its part to enable Buyer, Parent, Seller and Seller’s successor to perform their
respective obligations under the Transition Services Agreement, including participation in the
Transition Services Committee o be established pursuant to the Transition Services Agrecment.
and implementation of the Transition Plan in accordance therewith. -

8.5. Proccdures with Respect to Certain Agreements and Other Assets,

(a) Seller has easements, real property license agreements (including railroad crossing rights),
rights-of-way, and lcases for rights-of-way, which relate solely to the Business and Purchased Asscis
(the “Easerments™). Al the Closing. Seller will convey and assign 1o Buyer, subject 1o the obtaining
of any necessary consents, (i) by the Assignment of Easements, all Easements, and (ii) to the
extent practicable, by separate, recordable Assignment of Easement as to all Easements in each
scparate County. Buyer and Scller agree that if Buyer and Seller determine that Seller's Kansas
clectrie utility operations “'share™ Easements with Seller’s gas utility operations in Kansas, Buyer
and Seller wilk take all actions reasonably necessary (such as executing sub-easements or other
documents) to ensure Buyer is permitted to use the same on a non-exclusive basis, as presently
used by Seller with respect to its Kansas gas utility operations.
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(b} To the extent that any of the Purchased Assets or Seller’s rights under any Business
Agreement may not be assigned to Buyer without the consent of another Person which consent has
not been obtained. this Agreement will not constitute an agreement to assign the same if an
attempted assigpment would constitute a breach thercof or be unlawful. Seller will use its
reasonable best efforts (without being required to make any payment to any third party or incur
any cconomic burden, cxcept as may be specifically required under any Business Agrecment in
connection with the grant of such consent) 10 obtain any such required consent as prompily as
possible. Buyer agrees 1o cooperate with Seller in its efforts 1o obtain any such consent (including
the submission of such financial or other information concerning Buyer and the execution of any
assumption agrecments or similar documents reasonably requested by a third party) without being
required to make any payment to any third party or to incur any econemic burden (other than the
assumption of Seller’s obligations under the applicable Business Agreement). Seller and Buyer
agree that il any consent to an assignment of a Purchased Asset, including any Business
Agreement, is not obtained or if any attempted assignment would be ineffective or would impair
Buyer’s rights to such Purchased Assets or Buyer's rights and obligations under the Business
Agreemen! in question so that Buyer would not acquire the benelit of all such rights and
obligations, at the Closing the Parties will, to the maximum exlent permiited by Law and such
Business Apreement, enier into such arrangements with each other as are reasonably necessary o
effect the transfer or assignment of such. Purchased Asset or to provide Buyer with the benefits
and obligations of such Business Agreement from and after the Closing.

(¢) To the extent that any Business Agreemenl consisting of a futures contract, options
contract, or other derivatives transaction (but not including contracts for physical delivery) (each, a
“Financial Hedge™) is not assignable due to the rules and regulations of the Commodities Fulures
Trading Commission, the New York Mercantile Exchange or other fulures or oplions exchange on
which the Financial Hedge was entered into, or the relevant clearinghouse, Buyer and Seller agree
that the Financial Hedge will be liguidated at or promptly after the Closing. Liguidation proceeds
will be paid as follows: (i) in the event Seller’s aggregate mark-to-market value of the Financial
Hedges is positive, Seller will pay Buyer the mark-to-markel value of the Financial Hedges; or
(ii} in the event Seller’s aggregate mark-to-market value of the Financial Hedges is negative, Buyer
will pay Seller the mark-lo-market value of the Financial Hedges. On or before the Closing, the
Parties will agree on a specific procedure to liquidate the non-assignable Financial Hedges, and
any paymen! due as a resubt of such liquidation under this Section 8.5(¢) will he made at or
promptly after the Closing. Seller will calculate the mark-to-market value of the Financial Hedges
in accordance with its usual and customary practice.

(d) Buyer and Parenl agree thal the agreements, if any, described on Schedule 8.5(d) (the
“Shared Agreements’), which will be attached to this Agreement prior 10 July 1, 2007 hy the
mutual agreememt of Buver and Parent, will be governed by this Section 8.5(d) and will not be
Business Agreements for purposes of this Agreement, Scller’s rights and obligations under the
Shared Agreements, Lo the extent such righis and obligations relate to the Business, are described
on Schedule 8.5(d}, and are referred to herein as the “Allocated Rights and Obligations.” Unless
Parent elects for Seller or its successor to enter into Other Arrangements, Seller shall, or Parent
shall cause Selfer’s successor 1o, cooperate with Boyer and use their reasonable best etforts 1o
enter into agreements {effective from and after the Closing Date) with the other party or parties
to ¢ach Shared Agreement providing for (i} assignment to and assumption by Buyer, effective from
and afler the Closing, of the Allocated Riphis and Obligations, and (ii) retention by Sclier or s
successor of all rights and obligations of Seller under the Shared Agreements other than the
Allocated Rights and Obligations (stch agreements set forth in (i) and (ii) being referred to as
“Substituie Arrangements™); provided, that neither Schier or its successor nor Buyer will be
obligated 10 enter into or agree to any such Substitute Arrangements unless such Substitute
Arrangements have the effect of transferring 1o Buyer the Allocated Rights and Obligations (and
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reserving to Seller or its successor the rights and obligations which are not Allocated Rights and
Obligations) on a fair and equitable basis, as determined in the reasonable discretion of Parent
and Buyer. In connection with the foregoing, Parent, Seller and Buyer will, and Parent will cause
Scller’s successor to, as reasonably requested, to submit such financial or other information
concerning themselves or Seller, and to execute such assumption agreements or similar documents
rcasonably requested by a third party; provided that no Party will be, and Seller’s successor will not
be, required to make any payment to any third party or to incur any economic burden (other than
the assumption of the Allocated Rights and Obligations by Buyer, and the retention of the other
rights and obligations under the Shared Agreements by Seller or its successor). In the event (hat
(x) Buyer and Seller or its suceessor are unable to enter into Substitute Arrangements with respect
to a Shared Agreement in accordance with the foregoing, or (y) Seller notifies Buyer that it elects
not o pursue Substitule Arrangements with respect to such Shared Agreement, then in either case
at or promptly after the Closing Buyer and Seller, to the maximum extent permilled by Law and
such Shared Agreement, will enter into such arrangements with each other as are necessary to
provide Buyer with the benefits and obligations of the Allocated Rights and Obligations under
such Shared Agreement, with Seller or its successor retaining the other benefils and obligalions
under such Shared Agreements from and aller the Closing (the “Other Arrangements™).

(e} Seller from time to time provides collateral or other security to certain other Persons in
connection with certain Business Agreeinents, Financial Hedges and Shared Agreements. Seller
and Buyer agree lo use their reasonable best efforts to cause such collateral or other security to be
returned to Seller (including in the case of a letler of credit a return of the letter of credil to
Seller). or released {in the case of other credit support previously provided by Setler) at or
promptly after the Closing, In the event that such collateral or other securily is not returned to
Seller or otherwise released at or promptly after the Closing, Buyer will (i} pay o Seller, or its
successor, an amount equal to any cash collateral posted by Seller: and (ii) in the case of a leller
of credit provided in connection with a Business Agreement, replace such letter of credil as seon
as practicable. or if such letter of credit is provided in connection with a Shared Agreement,
provide 1o Seller, or its successor, a back-up letter of credit in the same amount and for a period
expiring no earlier than ten (10) days [ollowing the expiration of the letter of credil previously
provided by Seller. The provisions of this Section 8.5(e) will apply to collateral or other security
provided in conncction with Shared Agrecments to the extent such collateral or other security is
related {o the Allocated Rights and Obligations under such Shared Agreements.

(I} 1In the event thal any approval {or Lhe transfer of any of the Purchased Assets 10 Buyer is
required from the Federal Communications Commission or any Franchise authority, and such
approval ts necessary Lo obtain in order 10 avoid violation of any Law, but is not a Required
Regulatory Approval. the Parties agree that if such approval is nol oblained prior to the Closing:

(i) they will cach continue to use. and Parcnt and Seller will, and Parent will cause
Seller’s successor {0 use, reasonable best cfforts to oblain, and with respect to Parent, 1o cause
Selier’s successor fo obtain, such approvals as promptly as possible;

(ii) any of the Purchased Assets. the transfer of which to Buyer in the absence of such
an approval would cause or lead 10 a violation of any Law (the “Contingent Purchased
Assets”}, shall not be transferred to Buyer at the Closing, but Seller will, or Parent will cause
Seller’s successor 1o, transfer such assets immediately upon receipt of the requisite approvals,
with the lime between the Closing and the receipt of such approval being relerred to as the
“Interim Period™;

(iii) during the Interim Period, Selier or its successor shall conlinue Lo have all Litle,
rights, and obligations in the Contingent Purchased Assels Lo the extent necessary 1o avoid any
violation of Law; and
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(iv) Buyer will, and Selfer will, or Parent will cause Seller’s successor to, enter inlo such
arrangements with each other prior to Closing as are permissible under Law and reasonably
necessary 10 provide Buyer with the bencfits and obligations in respect of the Consingent
Purchased Assets from and after the Closing, and otherwisc on terms and conditions
reasonably acceptable 1o Buyer and Sefler or its successor.

{2} Following the Closing, Buyer and Seller will, or Parent will cause Seller’s successor to,
prompily remit to the other anv pavments Buyer or Seller or its successor receives that are in
satisfaction of any rights or asscts belonging to the other,

(h} With respect to the vehicles that are included in the Purchased Assets and that are
subject 1o the Master Lease Agreement described in Schedule 5.8, Seller shall, upon writien notice
from Buyer, purchase such vehicles prior to the Closing and obtain the release of the liens on such
vehicles as indicated in Schedule 5.8,

8.6. Public Statements. Each Party will consult with the other prior to issuing any press releascs or
otherwise making public announcements with respect to the transactions contemplated by this
Agreement, except {i) as may be required by Law or by obligations pursuant to any listing agrecment
with or rules of any national securitics exchange or any self-regulatory organization, and(ity for any
consultation that would not be reasonably practicable as a result of requirements of Law.

8.7. Tax Matlers.

{a) Al transfer. documentary, stamp, registration, sales and use Taxes, including real property
convevance Taxes (“Transfer Taxes”), incurred in connection with this Agreement and the
transactions contemptated hereby shall be shared equally between Seller or its successor, on the
one hand, and Buyer. on the other hand. To the extent required by applicable Law, Scller shull, or
Parent shall cause Seller's successor to, al ils own expense, lile all necessary Tax Returns and other
documentation with respect to all such Transfer Taxes, and. if required by applicable Law, Buyer
shall join in the exceution of any such Tax Relurns or other documentation. Buyer shall remit 1o
Seller, within 20 days after receipt of notice as to the amount of such Transler Taxes that are
payable on or after the Closing or have been paid, 50 percent of the otal amount of such Transler
Taxes. In the event there is an additional assessment of such Transfer Taxes or an amount of such
Transfer Taxes is refunded, (i) Buyer and Seller shall sharce cqually the amount of any such
additional assessment, with the Party that is not required to pay such Transfer Tax under applicable
Law remitling to the other 50 percent of such additional assessment within 2 days after recciving
notice of a final determination, and {ii) Buyer and Seller shall share equatly the amount of any
such refund, with the Party receiving such refund paying 50 percent of such refund to the other
within 20 days alter recciving such refund (or claiming an offset against Taxes relating 10 such
refund).

{b) Buyer will be responsible for the preparation and timely fiting of all Tax Returns
associated with the Business, the Purchased Assets and the Business Employees for (i) in the case
of property Taxes and payroll Taxes. all periods that begin before and end after the Closing Date
{the “Straddle Period Taxes™). and (ii) in the case of all Taxes, all periods that begin after the
Closing Date, and for the timely payment of all Taxes deseribed in clavses (i) and (i) of this
Scction 8.7(b).

(¢} Any Tax Retura that reflects Transfer Taxes or that reflects Taxes to be prorated in
accordance with Section 3.4 will be subject (o the approval of the Party not preparing suck redurn,
which approval will not be unreasonably withheld or delayed. Each Party will make any such Tax
Return prepared by it available for the other Party’s review and approval no laler than lwenty {20}
Business Days prior to the due date for Bling such Tas Return.

B-44

T

AQUILA, INC. S-4 GREAT PLAINS MERGER Proj: P1476CHIO7 Job: 07ZBN18201 File: MC18201A.;17
Page Dim: 8.250" X 10.750" Copy Dim: 38. X 54.3



L

MERRILE CORPORATION DINGRAMA 7-MAY-07 06.08 DISK123:{07ZBNLGTZBNIE201 IMC 18201401

mrll fmt Free:

50D*/120D Foot: oy 0D VIRSeq: 4 Cln O

DISK024:[PAGER PSTYLESJUNIVERSAL.BST:61 11 CCs: 28579

L

(d} Buyer, Parent and Seiler will, and Parent will cause Seller’s successor to, provide one
another with such assistance as may reasonably be requested by such other Persons in connection
with the preparation of any Tax Retura, any audit or ather examination by any Governmental
Entity, or any judicial or administrative procecdings relating to liability for Taxes, and cach of
Buyer, Parcnt and Seller will, and Parent will cause Seller’s successor to, retain and provide the
other with any records or information which may be relevant to such return, audit or examination
or proceedings. Any information obtained pursuant to this Section 8.7(d) or pursuant to any other
Section hereof providing for the sharing of information in connection with the preparation of, or
the review of, any Tax Return or other schedule relating to Taxes will be kept confidential by the
Parties hereto in accordance with Section 8.2(b).

8.8. Employees and Employee Benefits,

(a) No later than twenty (20) Business Days prior to the Closing Date. Buyer will give
Qualifying Offers of employment commencing as of the Closing Date to all Business Employees,
including any such employees who are on a leave of absence under the Family and Medical Leave
Act, the Uniformed Services Employment and Reemployment Rights Act or other applicable Law,
or authorized under Seller’s established leave policy, including short-term or long-term disability.
For this purpose, a “Qualifying Offer” means employment at a level of base pay at least equal Lo
the Business Employee’s basc pay in effect immediately prior to the Closing Date, and with a
primary work location no more than fifty (50} miles from the Business Employee’s primary work
location immediately prior to the Closing Date; provided, however, that with respect to any
Business Employee who is covered by a Collective Bargaining Agreement or Successor Collective
Bargaining Agreement, the Qualifying Offer shali be on terms and conditions sel forth in the
Collective Bargaining Agreement. Successor Collective Bargaining Agreement or, if applicable, a
new collective bargaining agreement negotiated by Buyer covering such employee. Each Business
Employee who becomes emiploved by Buyer pursuant to this Section 8.8(a) is referred to hercin as
a “Transferred Employee.” Each Transferred Employee who is covered by a Collective Bargaining
Agreement or a Successor Collective Bargaining Agreement shall be referred to herein as a
“CB Transferred Employee,” and cach Transferred Employee who is not covered by a Collective
Bargaining Agreement or a Successor Collective Bargaining Agreement shall be referred to herein
as a “Non-CB Transferred Emplovee,”

(b} All offers of employment made by Buyer pursuant to Section 8.3(a) will be made in
accordance with all applicable Laws, will be conditioned only on the occurrence of the Closing,
and will remain open until the Closing Date. Any such offer which is accepted before it expires
will thercafter be irrevocable, except for good cause. Following acceptance of such offers, Buyer
will provide written notice thercof to Seller and Seller will, or Parent will cause Seller’s successor
to, provide Buyer with access to the Transferred Employee Records consistent with applicable Law.
Buyer will be responsibie for all liabilitics and obligations for and with respect to any Business
Employees who do not become Transferred Employees including (i) pursuant to
Exhibit 8.8(d){ii}(C), (ii) due to retirement by such employee after the date hercof and prior to
Clasing, (iii} severance benefits which become payable to such Business Employee upon any
termination of such Business Employee’s employment on or following the Closing Date. and
(iv) the benefits described in Section 8.8(d)(ii)}{D). but not including liabilities and obligations with
respect to insured wellare benefits provided to such Business Employee for periods prior o the
Closing Date. Without Hmiting the obligations of Buyer hereunder. the employment of each
Business Employee who does not become a Transferred Employee as of the Closing shall be
terminated immediaiely following the Closing by Seller or the applicable Affiliate of Seller.

(¢) From and alter the Closing Date, Buyer will recognize the union locals that arc the
counterparties to Seller under the Coliective Bargaining Agreements or any Suceessor Collective
Bargaining Agreements entered into in compliance with Section 8.1(a) (the “Logals™) as the
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exclusive bargaining representatives of the bargaining units that include CB Transferred Employees.
No later than twenty (20) Business Days prior to the Closing Date, Buyer will negotiate and reach
agreement with cach Local on the terms and conditions of a new collective bargaining agrecment
to be effective from and after the Closing Date with respect to the applicable bargaining unit
represented by such Local (each such agreement being referred to as a “New CBA™). Should
Buyer fail to successfully negotiate a New CBA with a Local at least twenty (20) Business Days
prior 1o the Closing Date, then at the Closing, Buyer will assume the existing Collective Bargaining
Agreement or, as applicable, Successor Collective Bargaining Agreement entered into in
compliance with Section 8.1(a}. to the extent applicable to the bargaining unit represented by such
Local and to the extent consistent with applicable Law; provided that Buver shall not assume any
of the Benelit Plans (but may receive assels 1o be transferred {rom such plans pursuant (o

Exhibit 8.8(d)(ii}{C)), and Buyer will instead provide benelits of the type and amount described in
the existing Colleciive Bargaining Agreemenis or Successor Colleclive Bargaining Agreemenis
entered into in compliance with Section 8.1{a). as applicable, through Buyer's own benefit plans
and arrangements. Buyer agrees thai (i) upon request by Seller. Buyer will notity Seller of the
slatus of negotiations with each Local, and (i) no later than nineteen (19) Business Days prior to
the Closing Date. Buyer will notify Seller whether a New CBA has been successfully negotiated
with such Local,

(d) The following will b applicabli wilh respect 1o the Transterred Employees. Business
Employees, Current Retirees, and Other Plan Participants as appropriate. For all purposes of this
Section 8.8, delerminations as 1o whether any individuals are “similarly sijuated” shall be made by
Buver in i1s reasonable discretion.

(i} From and after the Closing, the Transferred Emplovees will acerue no additional
benefits under any Benefit Plan or any other employee benefit plan, policy, program, or
arrangement of Scller, Parent or their respective Alfiliates.

(i) As of the Closing, with respect Lo the CB Transferred Employees, Buyer will provide
benelits of the type and amount described in the relevant collective bargaining agreements
through Buyer's own benefit plans and arrangenients. As of the Closing and extending through
December 31 of the calendar year following the calendar year in which the Closing occurs,
Buyer will cause the Non-CB Transferred Employees to be covercd by Buver benefit plans
that provide compensation and employee benefits {excluding (i) equity or equity based
compensation, and (i} change in control, severance or relention payments) that are no less
favorable in the aggregate than provided to the Non-CB Transferred Employees immediately
before the Closing: provided, that in determining the timing, amount and terms and conditions
of equity compensation and other incentive awards to be granted to Non-CB Transferred
Employees, Buyer will treat in a substantially similar manner Non-CB Transferred Employees
and similarly situated other employees of Buyer (including by reason of job duties and years
of service). The commitments under this Section 8.8(d){i1) require the following with respect
ta the Non-CB Transferred Employees and, to the extent not addressed in the relevant
collective bargaining agreement, the CB Transferred Employees:

{A) With respect to welfare benefit plans, Buyer agrees to waive or to cause the
waiver of all restrictions, limilations or ¢xclusionary periods as to pre-existing conditions,
actively-at-work exclusions, wailing periods and proof of insurability requirements (1o the
extent allowable under Buyer's welfare benefit plans and insurance poiicies) for the
Transferred Emplovees to the same extent waived or satisfied under the corresponding
Bencfit Plans, With respect to the calendar year in which the Closing Date occurs. alf
cligible expenses incurred by any such employees or any eligible dependent thereof,
including any alternate recipient pursuant to qualified medical child support orders, in the
portion of the calendar year preceding the Closing Pate that weve gualified o be 1aken
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into account for purposes of satisfying any deductible, co-insurance or cut-of-pocket limit
under any Seller Benefit Plan will be taken into account for purposes of satisfying any
deductible, co-insurance or out-of-pocket limit under similar plans of Buyer for such
calendar year. As soom as practicable, but in no event later than sixty (60) days after the
Closing Date, Seller will, or Parent will cause Seller’s successor to, provide Buyer with all
relevant information necessary or reasonably requested by Buyer for purposes of
administering this provision, consistent with applicable Law.

(B) With respect to service and seniority, Buyer will recognize the service and
seniority of each of the Transferred Employees recognized by Seller for all material
purposes, including the determination of cligibility and vesting, the extent of service or
seniority-related welfare benefits, and eligibility for and level of retiree health benefits,
but in any event not for purposes of determining the accrual of pension benefits and
levels of pension or other retirement income benefits,

(C) The Parties will comply with the provisions set forth on Exhjbit 8.8(d}ii}{C).

(D) Buyer will assume all liabilities, obligations, and responsibilities with respect to
providing post-retirement health and life insurance benefits arising under or pursuant to
existing plans and agreements of Seller (“Post-Retiremenl Welfare Benefits™) 1o (i) the
persons Hsted on Schedule 8.8(d){ii(INand any Business Employee who retires between
the date hereof and the Closing Date (such listed persons and such Business Employees,
the “Current Retirees”™), and their spauses and eligible dependents, and (ii) the Business
Employees (together with the Current Retirees, the “Covered Individuals™) and their
spouses and eligible dependents. From and after the Closing, Buyer will continue to
provide to the Covered Individuals Post-Retirement Welfare Benefits that, in material
respects, are comparable 1o in the aggregate those Post-Retirement Wellare Benelits
provided Lo such Covered Individuals immediately prior to the Closing Dale, under
cost-sharing structures that either are at least as favorable as the cost-sharing structures in
effect for and available to the Covered Individuals immediately prior 1o the Closing Date
(as adjusied for inflation); provided that if Buyer reduces or eliminates any
Posi-Retirement Wellare Benefits provided to Covered Individuals from such benefits that
are available to such individuals under the terms and conditions of the existing plans and
agreements of Seller applicable to such individuals as in effect on the date hereof, any
liabilities arising in connection with such reduction or climination shall be deemed an
Assumed Obligation and Buyer will be responsible therefor.

{E) With respect ta the Aquila, lne. Retirement [nvestment Plan (the “Savings
Plan™), Seller will vest Transferred Employees in their Savings Plan account balances as of
the Closing Date. Buyer will take all actions necessary o establish or designate a defined
contribution plan and trust intended 1o qualify under Section 401(a) and Section 501(a)
of the Code in which Translerred Employees are eligible to participate (x) o recognize
the service that the Transferred Employees had in the Savings Plan for purposes of
determining such Transferred Employees’ eligibility to participate, vesting, attainment of
retirement dates, contribution levels, and, if applicable, eligibility for optional forms of
benefit payments, and (y) to accept direct rollovers of Transferred Employees’ account
balances in the Savings Plan, including transfers of loan balances and related promissory
notes, provided that such loans would not be treated as taxable distributions at any time
prior to such transfer.

(Fy Within sixty (60) days alter the Closing Date, Seller will, or Parent will cause
Scller’s successor to, transfer 10 a flexible spending plan maintained by Buyer any
balances standing 1o the credit of Transferred Employees under Seller’s fiexible spending
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plan as of the day immediately preceding the Closing Date, net of any negative balances
in the applicable accounts at such time. As soon as practicable after the Closing Date,
Seller will, or Parent will cause Seller’s successor to, provide to Buyer a list of those
Transferred Employees that have participated in the health or dependent care
reimbursement accounts of Seller, together with {x) their elections made prior to the
Closing Date with respect to such account and (y) balances standing to their credit as of
the day immediately preceding the Closing Date. As of the transfer described in the first
sentence hereof, the flexible spending plan maintained by Buyer shall assume the rights
and obligations of Seller’s flexible spending plan with respect to the Transferred
Emplovees for the remainder of the year in which such transfer occurs. For the avoidance
ol doubt. this paragraph shall not be construed Lo require a transfer with respect o any
Transferred Employee of an amount in excess of such emplovee’s unreimbursed
contributions to the flexible spending plan as of the date of (ransfer.

(iii) With respect to severance benefits, Buyer will provide to any Non-CB Transferred
Employce wio is terminated by Buyer (other than for cause) prior to the date which is one
{1} vear following the Closing Date, severance benefits comparable to those provided by Seller
under Seller’s severance plans and policies (other than any plans or policics with respect to
stock options or other types of equity compensation) in effect immediately prior o the
Closing Dale. Any emplovee who is provided severance benefits under this
Section B.8(d)(iii) may be tequired to execule a release of claims against Buyer, Seller and
their respective Affiliates and successors, in such form as Buyer reasonably prescribes, as a
condition for the receipt of such benefits.

(iv) Parcnt will, or will cause Seller or its successor 1o, provide COBRA Continuation
Caverage 1o any current and former Business Employees, or (0 any qualified beneficiarics of
such Business Employees, who become or became entitied to COBRA Continuation Coverage
on or before the Closing, including those for whom the Closing occurs during their COBRA
election period. Buyer will be responsible for extending and continuing to extend COBRA
Continuation Coverage to all Transferred Employees {(and their qualified beneficiaries) who
incur & COBRA qualifving event and thus become entitled to such COBRA Continuation
Coverage following the Closing.

{v} Without limiting the obligations of the Parties under Sections 8.8(d)(iiC) and
8.8(d)(i)(D), Seller or its Affiliates will pay or cause to be paid to all Transferred Employces,
all compensation (including any accried vacation carried over to the calendar year of the
Closing [rom a previous caleadar vear), workers’ compensation or other employment benefits
to which they are eatitled or that bave accrued under the 1erms of the applicable
compensation or Scller Benefil Plans or programs with respect to employment or events
occurring prior to the Closing Date; provided that if any of the CB Transferred Employees
elect to retain or carryover accrued and unused vacation days rather than receive such
payments, Seller or its Affiliates will pay or cause to be paid to Buyer an amount equal to the
ageregate amount that would otherwise have been paid to such CB Transferred Emplovees
with respect 10 such vacation days, and Buyer will honor all such accrued and unused vacation
days of such CB Transferred Employees as of the Closing. Buyer will pay 1o each Transferred
Employee all unpaid salary or other compensation or employment benefits (but not including
any compensation attributable to stock options or other types of equity compensation granted
by Seller) which accrue 10 such emplovee from and after the Clasing Dale, at such limes as
provided under the terms of the applicable compensation or benefit programs.

{vi) Wilhout limiting the obligations of the Parties under Sections 8.8{d}(ii}(C) and
8.8(d)NiH(D), Business Employees who on the Closing Date are not actively at work doe to a
leave of absence covered by the Family and Medical Leave Act, the Uniformed Service
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Employment and Reemployment Rights Act or other applicable Law, or other authorized
Ieave of absence under Seller’s established leave policy, including short-term or long-term
disability, will be provided by Buyer with benefits and compensation during such leave that is
substantially similar to the benefits and compensation provided to such cmployees by Seller
prios to the Closing Date, and will be treated as Translerred Employees on the date that they
are able to return to work (provided that such return to work occurs within the avthorized
period of their leaves following the Closing Date) and are able to perform the essential
functions of their jobs with or without reasonable accommodation. Seller shall provide Buyer
with a list of such individuals as of the Closing Date with the scheduled dates for expiration of
their keaves.

(vii} Buyer will assume Seller's obligations as of the Closing Date to pay nonqualified
deferred compensation to the applicable Business Employecs and former Business Employces.

{e) On or before the Closing Date, Selier shall provide Buyer a list of the names and sites of
employment of any and all Business Employees who have experienced. or will expericace, an
employment loss or layoifl as defined by WARN Act or any similar applicable state or local Law
requiring notice to employees in the event of a closing or luyofl within ninety (90) days prior to
the Closing Date. Seller shall updale this list up to and including the Closing Dalte. For a period of
ninety {91} days afier the Closing Date, Buyer shall not ¢ngage in any conduct which would resuit
in an employment loss or layoff for a2 sufficient number of emplovees of Buyer which, if aggregated
with any such conduct on the part of Seller prior to the Closing Date, would trigger the WARN
Act or any similar applicable Law. Withoul limiting the foregeing. Buyer wiil be responsible, with
respect to the Business, for performing and discharging all requirements under ithe WARN Act and
under applicable state and local laws and regulations for the notification to Transferred Employees
of any “cmployment loss™ within the meaning of the WARN Act which occurs at or following the
Closing Date.

{f) From and after the Closing Date. with respect to worker's compensation, Buyer shall
assume, discharge, pay and be solely liable for all Losses in respect of any Claims pending as of or
commenced after the Closing Date resulting from actual or alleged harm or injury to any Business
Employee regardless of when the incident or accident giving rise to such liability occurred or
occurs. Buyer shall make all necessary arrangements (o assume all such worker’s compensation
claim files, whether opened or closed, as of the Closing Date, and will make the necessary
arrangements for assuming the continued management of such liabilitics.

{g) From and after the Closing Date, except to the extent any such Losses are covered under
Seler's or an Affiliates’ third parly insurance plans or policies, reinsurance policies or
arrangements, or {rusts or other funding vehicles, Buyer shall assume, discharge, pay and be solely
liable for health, accidental death and dismemberment, short term disability or life insurance
coverage and any medical or dental benefits 1o the Business Employees and their eligible
dependents. -

(h) Buyer agrees that from and after the Closing Date, if' a Business Employee commences
an aclion, suil or proceeding relating (0 an employment-relzted claim (but excluding, in any event
the ERISA Case). any resulting Liability shall be the responsibility of Buyer. Parent shall
reasonably cooperate with Buyer in the defense of any such claim to the extent that the applicable
actions or events transpired preceding the Closing Date.

{i) For purposes of Sections 8.8(f), 8.8(g) and 8.8(h), the term “Business Employees”™ shall
also include any individuals who (A) were emploved principally for the Business at the time the
incident or circumstances giving rise to such suit, claim, action, proceeding or Loss oceurted, and
(B) wha arc not cmployed by Seller cither as of the date hereof or as of the Closing Date,
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(j) No provision in this Agreement shall modify or amend any other agreemenl. plan,
program or document, including any of Buyer’'s benefit plans or arrangements. unless this
Agreement explicitly states that the provision “amends” that other agreement, plan, program or
document. This shall not prevent the parties eatitled to enforce this Agreement from enforcing any
provision in this Agreement, but no other party shall be entitled to enforce any provision in this
Agreement on the grounds that it is ap amendment 1o another agreement, plan, program or
document, unless a provision is explicitly designated as such in this Agreement. and the person iy
otherwise entitted to enforce such other agreement, plan, program or document, Tf a party not
entitled to enforce this Agreement brings a lawsuit or other action to enlorce any provision in this
Agreement as an amendment to another agreement, plan, program or document, and such
provision is construed to be such an amendment despite not being explicitly designated as an
amendment in this Agreement, such provision shall lapse retroactively, thereby prectuding it from
having any amendatory effect. The provisions of this Section 8.8 are not, and will not be construed
as being, for the benefit of any Person other than the Parties, and are not enforceable by any
Persons (including Transferred Employees, Current Retirees, and Gther Plan Participants) other
than such Parties.

(k) Foliowing the Closing, if Buyer or Seller or its successor identifics any individual thal was
incorrectly classified by Selier (including employees not listed in Schedule 1.1-B) with respect to
whether such individual was a Business Emplayee, a former employee of the Natural Gas
Businesses or a Current Retiree, as applicable, Buyer and Seller, or Parent shall cause Seller’s
successor 1o, each agree to notify the other Party and, acting in good [ailh, to take, or cause 1o be
taken, all action. and 1o do, or cause to be done, all things reasonably necessary, proper or
advisable (o cause such individual 1o be approprialely classified for purposes of this Agreement,
and (o allocate the liabilities and obligations related to such re-classified individual in accordance
witlt the lerms hereof.

8.9. Eminent Domain; Casualty Loss.

(2) Ii. before the Closing Date, any of the Purchased Assets are taken by eminenl domain or
condemnaltion, or arc the subject of a pending or (1o Seller’s Knowledge) contemplated taking
which has not been consummated, Seller will (i) notify Buyer promptiy in writing of such fact, and
(i1} at the Closing assign, or Scller shall, or Parent shall cause Scller’s successor Lo, assign to Buyer
all of Scller’s right. title, and interesl in and (o any proceeds or payments received. or to be
received, in compensation for such taking.

(by Ii. before the Closing Date, ali or any material portion of the Purchased Assets are
damaged or destroved by fire or other cusualty, Seller will notify Buyer promptly in writing of such
fact and, at the Closing assign, or Seller shall, or Parent shall cause Seller’s successor to, assign all
of Seller’s right, fitle, and interest in and Lo any insurance recoveries received, or W be received, in
compensation for such damage or destruction less any such amounts received, or 1o be received, to
reimburse Seller for expenditures incurred by Seller to repair or replace such Purchased Assets.

(¢} Seller and Buyer will use their reasonable best efforts (without being required to make
payment 1o any third party or 1o incur any economic burden) to obtain from each holder of any
Preferential Purchase Right a written waiver of such Preferential Purchase Right if required with
respect 1o the transactions contemplated by this Agreement (an “Applicable Preferential Purchase
Right™. If the Parties cannot oblain a waiver of an Applicable Preferential Purchase Right, the
Parties will cooperate, using reasonable best efforts, to provide for compliance with the terms of
such Applicable Preferential Purchase Right. In the event that any Purchased Asset remaing
subject to such Applicable Preferential Purchase Right as of the Closing. in licu ol any adjusiment
10 the Purchase Price, Seller will, or Parent wil! cause Seller’s successor o, al the Closing assign to
Buver, as a Purchased Asset, all of Seller’s right. title, and interesl in and to all rights of Seller
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with respect 1o such Applicable Preferential Purchase Right, including proveeds received or to be
received in respect to such Applicable Preferential Purchase Right. and will assign to Buyer and
Buyer will assume, as Assumed Obligations, all obligations of Seller with respect to such
Applicable Preferential Purchase Right. I any third party holding a Preferential Purchase Right
exercises such right prior to the Closing, Seller shall promptly give Buyer written notice of such
exercise. Buyer and Scller hereby expressly acknowledge and agree that nothing in this Agreement
constitutes an offer or agreement 10 sell, transfer, dispose of, purchase, assume, or acquire any
asset subject to a Preferential Purchase Right except upon the Closing following the satisfaction of
all conditions to Closing specified in this Agreement. Neither this Agreement nor anything herein
or in connection herewith shall be deemed 1o obligate Seller to sell, transfer, assign or otherwise
dispose of any Purchased Asset or Assumed Obligation, 1o Buyer or any other Person, except upon
the Closing following the satisfaction or waiver of all conditions to Closing specified in this
Agreement.

(d) A condemnation or taking of, casualty or exercisc of a Preferential Purchase Right set
forth in Schedulg 5.8 with respect to. any Purchased Asset, and any cffects thereof (including any
resulting termination of any Franchise or other agreement principally related to such Purchased
Assct), may be taken into account in determining whether a Material Adverse Effect has occurred;
provided that to the extent Buyer is assigned the rights, title and interest 1o any payments or
procesds received by Seller with respeet to any such condemmnation or taking, casualty or exercise
ol a Preferential Purchase Right, such payments or proceeds may be considered in determining
whether any Malerial Adverse Effect has occurred; provided further that assignment of such
proceeds or payments to Buyer shall not necessarily mean a Material Adverse Effect did not oceur.

810, Transitiongl Use of Signage and Other Materials Incorporating Seller’s Name or other
Logos. Parent acknowledges that it will have no ongoing claim or rights in or to the Scller Marks.

": \} : Within one hundred eighty (180) days following the Closing Date, Parent will remove or causc the

removal of the Seller Marks from all signage or other items relating 10 or used in connection with the
Exclnded Assets and, thereafter, Parcnt will aot use or permil the use of any Seller Marks.

8.11. Litigalion Supporl. In the event and for so long as Buyer, Parent or Seller or its successor
is actively contesting or defending against any third-party Claim in connection with (i) any transaction
contemplated under this Agreement or (ii} any facl. situation, circumstance, status, condition, activity,
practice, plan, occurrence, event, incident, action, failure to act, or transaction on or prior to the
Closing Date involving Seller, Buyer, Parent and Scller will, and Parent will cause Seller’s successor to,
cooperate with the contesting or defending Person and its counsel in the contest or defense, make
reasonably available its personnel, and provide such tesiimony and access to its books and records as is
reasonably necessary in connection with the contest oy defense, all at the sole cost and expense of the
contesting or defending Person.

8.12.  Audit Asgsistance,

(a) If, (i) during or for the period beginning on the date hereof and ending on the Closing
Date, Buyer is, in connection with any annual or quarierly report filed with the SEC, required by
the SEC to file audited or reviewed financial statements of the Business in respect of any period
oceurring prior the Closing Date, or (ii) during or for the period beginning on the date hereof and
ending on the last day of the calendar year of the Closing, Buyer is. in connection with a
registration stalement or other voluntary filing to be filed by Buyer with the SEC, required by the
SEC to file audited or reviewed {inancial statements of the Business in respect of any period
occurring prior the Closing Date, then in each case at Buyer's request, as applicable, Seller will, or
Parent will cause Scller’s successor 10, use its reasonable best efforts 1o cause Seller’s auditor Lo, at
Buyer's sole cost and expense. (a) cooperate with and provide Buyer access (o such information,
books and records as necessary [or Buyer (o prepure audited and interim or reviewed [inancial
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statements of the Business, and (b) agree to provide 1o Buyer an audit or review of the {inancial
statements of the Busincss, for the periods necessary to satisfy the SEC requirements (and any
consents, if any, to use such audited or reviewed financial statements in Buyer's SEC {ilings).
Further, Scller will use reasonable best efforts to assist Buyer in preparing pro forma financial
information that in Buyer's reasonable judgment may be required to be included in any such filing
or prospectus, offering memorandum or other document or materials that may be prepared in
connection with the Buyer Financing or otherwise on or prior to the Closing, and, whether or not
Seller’s auditor is retained by Buyer to conduct an audit or review of the Business, Seller will, or
Parent will cause Seller’s successor to (x) use its reasonable best efforts to cause Seller’s auditor to,
at Buver's sole cost and expense, make available to Buyer and its auditors the work papers and
olher documents and records reasonably requested by Buyer that were created prior to the Closing
and refate principally to the Business, and (y) cooperate with Buyer, at Buyer’s sole cost and
capense. in oblaining an audil or review of ihe Business, in each case. to the extenl required by
the SEC.

(b)) Seller acknowledges and agrees that any audited and interim or reviewed financial
statements and related information prepared in accordance with this Section 8.12 will not he
deemed Confidential information for purposes of this Agreement.

813, Notification of Cystomers, As soon as practicable following the Closing, Seller will. or
Parent will cause Seller’s successor (o, cooperate with Buyer to cause 10 be sent to customers of the
Business a notice of the transfer of the customers from Scller to Buver (the “Customer Notification™).
The Customer Notification will contain such information as is required by Law and approved by Buyer
and Seller, which approval will not be unreasonably withheld or delayed.

8.14, Financing. Buyer will use reasonable best efforts 10 take or to cause 10 be taken. all
actions. and (o do or cause to be done, all things necessary, proper or advisable (o close the Buyer
Financing on the terms and conditions described in the Buyer Financing Commitments by the date
uporn which the Closing Date is contemplaled to oceur in accordance with Section 4.1 (provided and 1o
the extent that Buyer has not otherwise obtained {unds sufficient 1o pay the Purchase Price through
other sources of funds and provided that Buyer may replace or amend the Buyer Financing
Commitments after consultation with Parent and Seller but enly if the terms of such replacement or
amended Buyer Financing Commitments, including with respect to conditionality, would not adversely
impact Buyer’s ability 10 consummate the transactions contemplated by this Agreement or the
Parinership Interests Purchase Agreement, or otherwise prevent, impact or delay the consummation of
the transactions contemplated by this Agreement or the Partnership Interests Purchase Agreement),
including paying the commitment fees arising under the Buyer Financing Commitments as and when
such fees become due and payable during the peried beginning on the date hereof and ending on the
Closing Drate, and using reasonable best efforts to (i) negotiate definitive agreements with respect
thereto on the terms and conditions contained therein and (ii) to satisfy on a timely basis all conditions
applicable to obtain the Buyer Financing, In the event any portion of the Buyer Financing becomes
unavailable on the terms and conditions contemplated in the Buyer Financing Commitments and Buyer
ttas not otherwise obtained other sources of funds, Buyer will use reasonable best efforts 10 obtain
alternalive financing from alternative sources by the date upon which the Closing Date is contemplated
1o occur in accordance with Section 4.1, Buyer will give prompt notice to Seller and Parent of any
material breach of the Buyer Firancing Commitmenlts of which Buyer becomes aware or any
termination of the Buyer Financing Commitments or any Buyer Financing. Buyer will keep Seller and
Parent informed on a regularly current hasis in reasonable detadl of the status of the Buyer Financing,

8.15. Document Delivery, The Parties will work cooperatively to make available to Buyer prior
te the Closing such Docaments as are reasonably necessary (o transition the control and operation of
the Business to Buyer at the Closing with minimal imterruptions or disruptions in the conduct of the
Business. At or within a reasonably practicable period of time after the Closing Date, Seller will, or
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Parent will cause Seller’s successor to, deliver to Buyer, at such location mutually agreed upon by Buyer
and Scller or its successor, any remaining Documents. At Buyer’s reasonable request, Seller will, or
Parent will causc Seller’s successor to, use reasonable best efforts to make available in an electronic
format compatible with Buyer’s clectronic systems any Documents and other books and records relating
to the Purchased Assets which are maintained by Scller in electronic form.,

8.16. Surveys' Title Insurance. Estoppel Certificates, and Non-Disturbance Asreements. Al
Buyer’s option and at Buyer’s sole cost and expense, Buyer may obtain (i) surveys desired by Buyer in
respect of the Real Property, in form and substance reasonably satisfactory to Buyer; (ii) title insurance
policies in current ALTA Form or equivalent covering the Real Property, insuring title to the applicable
Real Property as vested in Buyer, and in form. substance, and amounts reasonably satisfactory to
Buyver, and without limiting the generality of the foregoing. with all requirements satisfied or waived,
with all exceptions deleted, and with all endorsement thereto to the extent desired by Buyer: and
(iii) all estoppel certificates and non-disturbance agreements desired by Buyer in respect of any real
property leases included in the Purchased Asscts, in form and substance reasonably satisfactory to )
Buyer and to the parties providing such certificates and agreements. Seller agrees, and Parent agrees to
causc Seller’s successor, t0 cooperate as reasonably requested by Buyer (at Buyer's expense) in its
efforts to obtain such items, provided that {¥) none of Seller, Parent, Seller or Scller’s successor shall
be required to make any payment to any third party or incur any economic burden in connection
therewith, and () Buyer's obtaining any such items shall not be a requirement of or a condilion to the
Closing. In addition, with respect to Seller’s and Seller's successor’s cooperation with Buyer's
reasonable requests to obtain title insurance under clause (i) above, neither Seller nor Selier’s
suceessor, except 10 the extent reguired 1o satisfy the Closing condition set forth in Section 9.2(f), and
except for such actions as may be necessary to cnable Buyer's title insurance company Lo insure title to
the applicable Real Property as vested in Buyer, shall be required (o cure any purported delects, cause
any exceptions to be deleled, or provide any allidavits, indemnities, or representalions or warranties Lo
any title company issuing such title insurance.

8.17. Post-Closing Release of Encumbrances and Transfer of Purchased Asscls,

(a) Notwithstanding anyihing to the contrary herein, if any Non-Permitied Encumbrances on
the Business or the Purchased Assets are not released on or belore the Closing, and such
Non-Permitted Encumbrances securc or are created by or in respect of the Excluded Liabilities, or
are for material delinquent Taxes or material delinquent assessments, Seller shall, and Parent shall
cause Sellet’s successor to, promptly make such payments and take such actions as necessary to
oblain the release of such Non-Permitted Encumbrances after the Closing.

() Notwithstanding anything 1o the contrary herein, if Seller fails to deliver any deeds of
conveyance or assignments or other instruments. certificales or documents as necessary Lo transfer
any of the Purchased Assets to Buyer at the Closing, Seller shall, and Parent shall cause Seller's
successor to, promptly execute and deliver such deeds of conveyance, assignments or other
instruments, certificates or documents and take such actions as necessary to transfer such
Purchased Assets 10 Buyer as soon as practicable afler the Closing.

8.18. Shared Code Livenses. Buyer hereby grants to Parent a worldwide, non-exclusive,
royalty-frece, fuilly paid-up, sublicensable, transferable license to use. reproduce, make derivative works
of, distribute, display and perform the Shared Code that is included in the Purchased Assets. Parent
hereby grants to Buyer a woridwide, non-exclusive, royalty-free, fully paid-up. sublicensable, transferabie
license to use, reproduce, make derivative works of, distribute, display and perform the Shared Code
that is included in the Exciuded Assets. Except as set [orth in the Transition Services Agreement,
neither Buyer nor Parent shall have any obligation (o suppori, maintain, provide updates or upgrades
for, or otherwise provide any assistance (o the other in connection with, the Shared Code. The
foregoing licenses shall be binding on the respective successors and assigns of Buyer and Parent.
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ARTICLE IX.
CONDITIONS TO CLOSING

9.1. Conditions 1o Each Party’s Obligations to Effcet the Closing.  The respective obligations of
cach Party 1o cffect the transactions contemplated hereby are subject to the satisfaction or waiver by
Buyer and Scller at or prior to the Closing Date of cach of the following conditions:

{a) The waiting period under the HSR Act. including any extension thereof, applicable to the
consummation of the transactions contemplated hereby shall have expired or been terminated;

{b) No applicable Law prohibiting consummation of the transactions contempiated in this
Agreement shall be in effect, except where the violation of Law resulting from the consummation
of the transactions contemplated in this Agreement would nat, individually or in the ageregate,
reasonably be expected to have an impact {vther than an insignificant impact) on the Business, the
Purchased Assets, the Colorado Business and the Colorade Asscts, taken as a whaole, and no court
of compelent jurisdiction in the United States will have issued any Order that is in effect and
enjoins the consummaltion of the transactions contemplated hereby (each Party agreeing 10 use its
reasonable best efforts (o have any such Order lifted): and

{cy Seller, Purent and Merger Sub will be in a position to consummate the Merger
immediatety following the closing of the trunsactions contemplated by this Agreement and the
Partnership Interests Purchuse Agrecment.

9.2, Conditions o Obligations of Buyer. The obligation of Buyer to effect the transactions
contemplated hereby is also subject to the satisfaction or waiver hy Buyer, at or prior to the Closing
Date of the following conditions:

(a) Since the date of this Agreement. no Material Adverse Effect shall have occurred and be
continuing;

(b} Scller. Parent and Merger Sub shall have performed and complied in all material respects
with the covenants and agrecments contained in this Agreement which are required to be
performed and complied with by such Person on or prior to the Closing Date (other than
Section 4.3, which is subject 1o Section 9.2(1));

{c) The representations and warranties of Seller set fortly in ARTICLE V of this Agrecment,
and the representalions and warrantics of Parent and Merger Sub sct forth in ARTICLE VI of
this Agreement, shall be true and correct as of the Closing Date, as if made at and as of the
Closing Date {except to the extent thal any such representation or warranty is expressly made as of
an ¢arlier date, in which case such representation and warranty will be truc and correct only as of
such date), cxcept where the failure or failures of such representations and warranties 1o be so
true and correct (without giving cffect 1o any limitations or exceptions as to materiality or Material
Adverse Effect set forth therein) would not. individually or in the aggregate, reasonably be
expected to result in a Material Adverse Effect; )

(d) Buyer shall have received a certificale from the Chief Exceutive Officer of each of Parent
and Seller, dated the Closing Date stating that, to the best of such officer’s knowledge, the
conditions set forth in Scetions 9.2(b) and 9.2(c) regarding Parent and Sclier, respectively, have
been satisfied;

(e} The Required Regulatory Approvals shall have been obtained and become Final
Regulatory Orders, and n¢ lerms (excluding those proposed in the applications lor the Required
Regulatory Approvals) shall have been imposed in connection with such Final Regulatory QOrders
by any Gavernmenial Entity which terms, individually or in the aggregaie, would reasonably be
expecied Lo resull in a Regulatory Materiad Adverse Effect:
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{f) Buyer shall have received the items to be delivered pursuant to Section 4.3; provided that
the failure to deliver the items required to be delivercd pursuant to Sections 4.3(e)-(i} shall not be
construcd as a failure to satisfy the requirements of this Section 9.2(f) to the extent any deed,
assignment, instrument of conveyance or certificate of title, termination or release (i) otherwise
required pursuant to Sections 4.3(¢)-(h} relates to parcels of immaterial Real Property, immaterial
Easemenis, of immaterial iitled or other Purchased Assets, cach of which is subject to ransfer
subsequent to the Closing pursuant to Section 8.17; or (il) otherwise required pursuant to
Sectiont 4.3(i} relates to terminations or releases of Non-Permitted Encumbrances on the
Purchased Assets requiring the payment of immaterial amounts of cash, or the delivery of
instruments. certificates or other documents or items required 10 remove Non-Permitted
Encumbrances on assets that are immaterial to the Business, the Purchased Assets, the Colorado
Business and the Colorado Assets, taken as a whole, and are subject, in each case, 1o release
subsequent {o the Closing pursuant to Section 8.17: and

(g) The consummation of the transactions contcmplated by the Partacrship Interests
Purchase Agreement shall have occurred or shali occur concurrently with the Closing,

9.3, Conditions {0 Obligations of Seller. The obligations of Seller Lo effect the transactions
contemplated hereby is also subject to the satisfaction or waiver al or prior 10 the Closing Date of the
following conditions: . -

(a) Buyer shall have performed and compiied in all material respects with the covenants and
agreements confained in this Agreement which are required to be performed and complied with by
Buyer on or prior 10 the Closing Date;

(b} The representations and warranties of Buyer which are set forth in ARTICLE V1 of this
Agreement shall be true and correct as of the Closing Date. as if made at and as of the Closing
Date (except to the extent that any such representation or warranty is expressly made as of an
carlier date, in which case such rcpresentation and warranty will be true and correct only as of
such date). except where the failure or failures of such representations and warrantics to be so
true and correct (without giving effect to any limitations or exceptions as to materiality set forth
therein) that do not, individually or in the aggregate, cause such representations and warranties of
Duver 1o be materially inaccurate taken as a whole;

{c) Seller shall have received a certificate from the Chief Executive Officer of Buyer, dated
the Closing Date, stating that to the best of such officers knowledge, the conditions set forth in
Sections 9.3{(a) and 9.3(b) have been satisfied;

{d) The Required Regulatory Approvals shall have been obtained and become Final
Repulalory Orders; and no terms (excluding those proposed in the applications for the Required
Regulatory Approvals) shall have been imposed in connection with such Final Regulatory Orders
by any Governmental Entity which terms, individually or in the aggregate, would reasonably be
expected to result in a Regolatory Material Adverse Effect affecting the Post-Sale Company {as
defined in the Merger Agreement);

(¢} Seller shali have received the other items 1o be delivered pursuant to Section 4.4: and

(f} The consummation of the transactions contemplated by the Partnership Interests
Purchase Agreement shall have occurred or shall occur concurrently with the Closing,

9.4. [Ipvoking Certain Provisions. Any Party seeking {o claim that a condition to its obligation to
effect the transactions contemplated hereby has not been satisfied by reason of the [act that a Material
Adverse Effect or o Regulatory Material Adverse Effect has occurred or would reasonably be expectled
o oceur or resull will have the burden of proof o establish thal occurrence or expectation.
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ARTICLE X.
TERMINATION AND OTHER REMEDIES
16.1.  Termination.

(a) This Agreement may be terminated al any time prior to the Closing Date by mutual
wrilten consent ol Seller. Buyer and Parent.

{b) This Agreement may be terminated by Seller or Buyer it the Closing has not occurred on
or before the [irst anniversary of the date of this Agreement (the “Terminatton Dale™); provided
that, if Buyer or Seller determines that additional time is necessary 10 obtain any of the Required
Regulatory Approvals, the Material Company Regulatory Consertts or the Material Parent
Regulatory Consents (each as defined in the Merger Agreement), or the “Required Regulatory
Approvals” as defined in the Partnership Interests Purchase Agreement, or il all of the conditions
1o Parent’s obligations to consummate the Merger shall have been satisfied or shall be then
capable of being satisfied and this Agreement fails 10 be consummated by reason of a breach by
Parent of its obligation (o be in a position to consummate the Merger afier the Closing, the
Termination Date may be extended by Buyer or Seller from time to time by writlen notice o the
other Party and to Parent up to a date not beyond eighieen (18) menths after the date of this
Agreement, any of which dates shall thereafter be decmed 1o be the Termination Date; provided
{urther that the right to terminate this Agreement under this Section 10.1{1) will not be available
o a Party that has breached in any material respect its obligations under this Agrecmenl in any
manner that will have proximately contributed to the failure of the Clasing to occur on or before
the Termisation Date.

(¢) This Agreemenl may be terminated by cither Seller or Buyer if (i} any Required
Regulatory Approval has been denied by the applicable Govermmental Entity and all appeals of
such denial have been taken and have been unsuccessiul, or (ii} one or more courts of competent
jurisdiction in the United States or any State has issued an Order permanently testraining,
enjoining, or otherwise prohibiting the Closing, and such Ovder has become final and
nonappealable.

() This Agreement may be terminated by Buyer if there has been a malerial breach of any
representation, warranty, or covenant made by Seller in this Agreement, or aby representation or
warranty of Seller shail have become untrue after the date of this Agreement, so that
Section 9.2(h} or 9.2¢c) would not be satisfied and this breach or failure to be true, is not curable,
or if curable. is not curable by the Termination Date (as the same may be extended).

{e} This Agreement may be terminated by Seller if the Board ol Dircctors of Seller approves
a Supcrior Proposal (as defined in the Merger Agreement) and authorizes Scller to enter into a
binding written agreement with respect to that Superior Proposal and, in conneetion with the
termination of the Merger Agreement and entering into the agreement reflecting the Superior
Proposal, pays into a joint bank account in the names of Buver and Parent by wire transfer of
same day funds the Company Termination Fee (as defined in the Merger Agreement} required to
be paid pursuant to Section 9.5(b) of the Merger Agreement.

{fy This Agrecment may be terminated by Seller if there has been a material breach of any
representation, warranty, or covenant made by Buyer in this Agreement, or any representation or
warranty of Buyer shall have become untrue after the date of this Agreememnt, so 1hat
Sections 9.3(a) and 9.3(b) would not be satistied and this breach or failure 1o be true is not
curable, or if curable, is not curable by the Termination Date (as the same may be extended).

{g) This Agreemenl may be terminated by Buyer or Seller upon or following the {ermination
of the Merver Agreement in accordance with its terms,
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10.2. Procedure and Effect of Terminatign. In the event of termination of this Agreement
pursuant to Section 10.1, written notice thercof will forthwith be given by the terminating Party to the
other Parties and this Agreement (other than as set forth in this Section 10.2, Section 10.4 and
Section 11.1) will terminate and become void and of no effect, and the transactions contemplated
hereby will be abandoned without further action by any Party, whercupon the liabilities of the Partics
kercunder (and of any of their respective Representatives) will terminate, except as otherwise expressly
provided in this Agreement: provided, that such termination will not relieve any Party from any liability
for damages 1o any other Party resulting from any prior breach of this Agreement, the Partnership
Interests Purchase Agreement or the Merger Agreement which is (i) material, and (ii) willlul or
knowing. If (his Agreement is terminated pursuant to Section 10.1(e) or Section 10.1(g) upon or
following termination of the Merger Agreement under circumstances where Seller is required to pay
Parent the Company Termination Fee (as defined in the Merger Agreement) pursuant to the provisions
of Section 9.5(b) of the Merger Agreement, Seller will, following such termiration and at the lime
required under Section 9.5(b}) of the Merger Agreement, pay into a joint bank account in the names of
Buyer and Parent the termination fee required to be paid pursuant to the terms of the Merger
Agreement, by wire transfer of same day funds. If this Agreement is terminated pursuant to
Section 10.3{g) upon or following termination of the Merger Agreement under circumstances where
Parent is required to pay Sectler the Parent Termination Fee (as defined in the Merger Agreement)
pursuant {o the provisions of Section 9.5(c) of-the Mcrger Agreement, Parent will, following such
termination and at the time required for payment of the Parent Termination Fee (as defined in the
Merger Agreement), pay Buyer the Termination Fee, which shall be in an amount (subject 1o the
limitations thereon as set forth in the definition of Termination Fee set forth herein) reasonably agreed
upon by Buyer and ParenL Seller and Parcnt acknowledge that the agreements contained in this
Section 140.2 are an integral part of the transactions contemplated by this Agreement, and that, without
these agreements, Buyer would not coter into this Agreement: accordingly. if Sciler or Parent fails to
pay promptly the amount due pursuant 1o this Section 10.2. and, in order to obtain such payment,
Buyer commences a suit which results in a judgment against Seller or Parent. as the case may be, for
the fee to be paid by such Party as sct forth in this Section 10.2, Seller or Parent, as applicable, will pay
to Buyer its costs and expenses (including attorneys’ fecs) in connection with this suit, together with

interest on the amount of the fee at the Prime Rate in cffect on the dale the payment should have
been made.

10.3.  Payment of Termination Fee. As promplly as practicable after payment of the Company
Termination Fee (as defined in the Merger Agreement) to be paid pursuant 1o the terms of the Merger
Agreement to the joint bank account, Parent and Buyer will reasanably agree upon the amount of the
Termination Fee {subject to the limitations thercon as sct forth in the definition of Termination Fee set
forth herein) te be paid to Buyer, and upon such agreement Buyer and Parent shall jointly direct
pavment of the agreed-upon Termination Fee to Buyer and disbursement of the remaining amount in
such joint account to Parent.

10.4.  Remedies upon Termination, If this Agreement is terminated as provided herein:

(a) ARTICLE XI (other than Section 11.2, Section 11.3 and Section 11.5) and the
agreemenlts of the Parties conlained in Section 8.2(b), Section 8.2(d). Section 8.3, Section 10.2,
Section 10.3 and Section 10.4 will survive the termination of this Agreement.

(b) Notwithstanding anything to the contrary herein, in view of the difficulty of determining
the amount of damages which may result from a termination of this Agreement and the failure of
the Parties to consummate the transactions contemplated by this Agreement under circumstances
in which a termination fee is payable as contemplated by Section 10.2, Buyer, Parent, Merger Suby
and Seller have muiually agreed thal the payment of the fermination fees as sct forth in
Section 10.2 will be made as liguidated damages, and not as a penalty. In the cvent of any such
termination, the Parties have agreed that the payment of the applicable termination fec as set forth
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in Scction 10.2 wiil be the sole and exclusive remedy for monectary damages of Buyer.
ACCORDINGLY, THE PARTIES HEREBY ACKNOWLEDGE THAT (i) THE EXTENT OF
DAMAGES CAUSED BY THE FAILURE OF THIS TRANSACTION TO BE
CONSUMMATED WOULD BE IMPOSSIBLE OR EXTREMELY DIFFICULT TO
ASCERTAIN UNDER CIRCUMSTANCES IN WHICH A TERMINATION FEE IS PAYABLE
AS CONTEMPLATED BY SECTION 10.2, (iiy THE AMOUNT OF THE TERMINATION FEE
CONTEMPLATED IN SECTIONS 102 AND 103 1S A FAIR AND REASONARBLE ESTIMATE
OF SUCH DAMAGES UNDER THE CIRCUMSTANCES, AND (iii) RECEIPT OF SUCH
TERMINATION FEE BY BUYER DOES NOT CONSTITUTE A PENALTY. THE PARTIES
HEREBY FOREVER WAIVE AND AGREE TO FOREGO TO THE FULLEST EXTENT
PERMITTED UNDER APPLICABLE LAW ANY AND ALL RIGHTS THEY HAVE OR IN
THE FUTURE MAY HAVE TO ASSERT ANY CLAIM DISPUTING OR OTHERWISE
OBJECTING TG ANY OR ALL OF THE FOREGOING PROVISIONS OF THIS SECTION
10.4(b). Any payment under Section 10.2 will be made by wire transfer of same day funds 0 a
bank account in the United States of America designated in writing by the Parties enlitied 10
receive such payment not later than three (3) Business Days {ollowing the date such Party delivers
notice of such account designation to the Parly responsible 10 make such payment.

{c) Upon any termination of this Agreement, all filings, applications and other submissions
made pursuant to this Agreement, to the extent practicable. will be withdrawn from the
Governmental Entily or other Person to which they were made.

ARTICLE XL
MISCELLANEOUS PROVISIONS

11,1, Survival. None of the covenants or agreements of Seller. Buyer, Parent or Merger Sub
contained in this Agreemen! will survive the Closing, except for this ARTICLE XI and those covenants
and agreements contained herein that by their terms apply or are to be performed in whole or in part
after the Closing. Excepl as specified in the foregoing sentence, all other representations, warranties,
covenants and agreemenis in this Agreement will nol survive the Closing of this Agreement.

112, Amendment and Modification. This Agreement may be amended, modified. or
supplemented ondy by a written agreememt executed and delivered by duly authorized officers of Seller,

Parent and Buyer.

£1.3. Waiver of Compliance. Except as otherwise provided in this Agreement, any failure of a
Party 10 comply with any obligation, covenant. agreement, or condition hercin may be waived by the
Party entitled to the benefits thereof only by a writien instrument signed by the Party granting such
waiver, but such waiver or failure 1o insist spon strict compliance with such obligation, covenant,
agreemept, or condition will not operate as a waiver of, or estoppel with respect to, any subsequent or
ather failure.

11,4, Notices, Nolices, requests, instructions or other documents 10 be given under this
Apreement must be in writing and will e deemed given, (a) when sent if seni by facsimile, provided
that the fax is promptly confirmed by telephone confirmation thereof, (b} when delivered, il delivered
personally to the intended recipient, and (¢} one (1) Business Day later, if sent by overnight delivery
via a n:tional courier service, and in each case, addressed to a Party at the following address for such
Party:

(a) If to Pareat or Merger Sub, or to Setler afler the Closing. to:

Gread Plains Encrgy Incorporated
1201 Walput Street
PO. Box 418679
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Kansas City, MO 64106
Attention: Mark G. English
General Counsel and Assistant Secretary

Fax: (816) 556-2418
with a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP

Four Times Square

New York, New York 10036

Attention: Nancy A. Licberman, Esqg.
Morris J. Kramer, Esq.

Fax; (212) 735-2000

(b) Il 1o Buyer, to;

Black Hills Corporation

625 Gih Street

Rapid City, South Dakota 57709
Atention: Steven F. Helmers, Esq,
Fax: {605) 721-2550"

with a copy to:

Morgan, Lewis & Bockius LLP
308 South Grand Avenue, Suite 2200
Los Angeles, California $0071
o Attention: Richard A, Shortz, Esq.
o ) Fax: {213) 612-2501

{c) If to Sclier belore the Closing, to:

Aquila, Inc.
20 West Ninth Street
Kansas City, MO 64105-1711
Attention: Christopher Reitz,
General Counsel and Corporate Sceretary
Fax: 816) 467-3486

with a copy to:

Fried. Frank, Harris, Shriver & Jacobson
One New York Plaza
New York, New York 10004
Attention: Arthur Fleischer, Ir., Esq.
Stuart Katz, Esq.
Philip Richter. Esqg.
Fax: (212) 859-4000

or to those other persons or addresses as may be designated in writing by the party to receive the
notice as provided above.

11.5. Assignment. This Agreement and all of the provisions hereof will be hinding upon and
inure to the benelil of the Parties and their respective successors and permitted assigns, but neither this
Agreement nor any of the rights. interests. or oblipations hereunder may be assigned by any Party,
without the prior written consent of the other Parties, nor is (his Agreement intended to confer upon
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any other Person except the Parties any rights or remedies hereunder. Notwithstanding the foregoing,
Buycr, upon written notice to but without the consent of Sclier, Parent or Merger Sub, may assign this
Agreemcent or the rights, benefits and obligations described hercin to one or more wholly-owned
Subsidiaries formed or to be formed to operate as a regulated utility in cach of lowa. Kansas and
Nebraska; provided, however, that notwithstanding such agsignment, Buyer shall retain and remain
responsible for all obligations and liabilities of Buyer bercunder; provided, further, that Buyer shali
consult with Seller regarding the structure, financing and other atlributes of such Subsidiaries to reflect
requirements of the TUB, KCC or NPSC.

11.6. No Third Party Beneficiaries. This Agreement is not intended to, and does not, confer
upon any Person other than Buyer, Seller, Parent and Merger Sub, any rights or remedies hercunder.
Without limiting the generality of the foregoing, no provision of this Agrcement creates any third party
beneficiary rights in any employee or former empioyee of Seller (including any bencficiary or
dependent thereof) in respect of continued employment or resumed cmplovment, and no provision of
this Agrecment creates any rights in any employce or former employee of Scller (including any
bencficiary or dependent thercof) in respect of any bencfits that may be provided, directly or indirectly,
under any employee benefit plan or arrangement cxcept as expressty provided for under such plans or
arrangements,

11.7. GOVERNING LAW AND VENUE; WAJVER OF JURY TRIAL.

{a) THIS AGREEMENT WILL BE DEEMED TO BE MADE IN AND IN ALL
RESPECTS SHALL BE INTERPRETED. CONSTRUED AND GOVERNED BY AND IN
ACCORDANCE WITH THE LAW OF THE STATE OF DELAWARE, WITHOUT GIVING
EFFECT TO THE CONFLICTS OF RULES THEREOF. The Purlies hereby irrevocably submit
exclusively to the jurisdiction of the State of Delaware and agree not to assert, as a defense in any
action, suit or proceeding for the interpretation or enforcement hereof, that it is not subject
therete or that such action, suit or proceeding may not be brought or is not maittainable in said
courts or that the venue thercol may not be appropriate or that this Agreement may not be
enforced in or by such courts, and each of Seller. Buyer, Parent and Mcrger Sub irrevocably agrees
that all claims with respect to such action or proceeding will be heard and determined in Delaware
state court. Each ol Seller, Buyer, Parent and Merger Sub hereby consents to and grants any such
court jurisdiction owver the Person of such Partics and over the subject matter of such dispute and
agree that mailing of process or other papers in connection with any such action or proceeding in
the manner provided in Section 184 or in such other manner as may be permitted by Law, will be
valid and sufficicnt service thereof.

{(b) EACH OF SELLER, BUYER, PARENT AND MERGER SUB ACKNOWLEDGES
AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER THIS
AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND
THEREFORE EACH SUCH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY
WAIVES ANY RIGHT THE PARTY MAY HAVE TO A TRIAL BY IURY IN RESPECT OF
ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO
THIS AGREEMENT, OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT.
EACH OF SELLER, BUYER, PARENT AND MERGER SUB CERTIFIES AND
ACKNOWLEDGES THAT (i) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY
OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE OTHER
PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE
FOREGOING WAIVER, (ii) EACH SUCH PARTY UNDERSTANDS AND HAS
CONSIDERED THE IMPLICATIONS OF THIS WAIVER. (iii) EACH SUCH PARTY MAKES
THIS WAIVER VOLUNTARILY, AND (iv) EACH SUCH PARTY HAS BEEN INDUCED TG
ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS IN THIS SECTION 11.7(ly).
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11.8. Severability. Any term or provision of this Apreement that is invalid or unenforceable in
any situation in any jurisdiction will not affect the validity or enforceability of the remaining terms and
provisions hereof or the validity or enforceability of the offending term or provision in any other
situation or in any other jurisdiction.

11.9. Speeific Performance. Each of Seller, Buyer, Parent and Mesger Sub acknowledges and
agrees that any breach of this Agreement would give rise to irreparable harm for which monetary
damages would not be an adeguate remedy. Each of Seller, Buyer, Parent and Merger Sub accordingly
agrees that, in addition (o other remedies, lhe Parties will be entitled to enforce the terms of this
Agreement by decree of specific performance without the necessity of providing the inadequacy of
monctary damages as a remedy and to ebtain injunctive relief or other equitable remedy against any
breach or threatencd breach hereof.

11.10. Entire Aereement. This Agreement will be a valid and hinding agreement of the Parties
only if and when it is fully executed and delivered by the Parties, and until such exccution and delivery
no legal obligation will be created by virtue hereof, This Agreement, the Partuership Interests Purchase
Agreement and the Merger Agreement {in each case together with the Schedules and Exhibits hereto
or thereto, and the certificates and instruments delivered pursuant hereto or thereto), the
Confidentiality Agreement, the confidentiality agreement dated June 28, 2006 between Seler and
Parcnt, as amended by the letier agreement dated September 5, 2006 berween Seller and Parent. the
letter of intent dated November 21, 2006 between Buver and Parent, and the Transition Services
Agreement (together with the schedules thereto), embody the entire agreement and understanding of
Lhe Parties hereto in respect of the transaclions contemplated by this Agreement, the Partnership
Intercsts Purchase Agreement and the Merger Apreement, and supersede all prior agreements,
understandings, represcntations and warrantics, boih written and oral. between or among the Parties or
any of them with respect to the ransactions contemplated herein, in the Partnership Interests Purchase
Agreement and the Merger Agreement.

] L) 11.11.  Bulk Sales or Transfer Laws. Buyer and Parent acknowledge that Seller will not comply
) with the provisions of any bulk sales or transfer laws of any jurisdiction in connection with the
transactions contemplated by this Agreement, Buyer hereby waives compliance by Seller with the
provisions of the bulk sales or transfer laws of all applicable jurisdictions.

11.12.  No Consequential Damages, Notwithstanding anything to the contrary elsewhere in this
Agreement or provided for under any applicable Law, no Party will, in any event, be liable to any other
Party, either in contract, in lort or otherwise, for any consequential, incidental, indirect, special, or
punitive damages of such other Party or Persons represented by such other Party, whether or not the
possibility of such damages has been disclosed to such other Party or Persons represented by such other
Party in advance or could have been reasonably foreseen by such other Party or Persons represented by
such other Party. The preceding sentence shall not limit the right of any Party to scck “benefil of the
bargain” damages lor a breach of this Agreement or specific performance or other equitable remedy as
provided in Section 11.9; provided thal the right of any Party or Persons represented by such Party (o
seck any of such remedies is not an admission by the other Parties that, under the circumstances. any
such remedies are proper remedies; provided, further, that the Party against whom any such remedy is
sought may not claim that the awarding of “benefit of the bargain™ damages is prohibited by virtue of
the restriction against liability for consequential, incidental, indirect, special or punitive damages
contained in this Section 11.12.

i1.13. Counterparts. This Agreement, ard any certificates and instruments delivercd under or in
accordance herewith, may be executed in any number of counterparts (including by facsimile or other
electronic transmission), each such counterpart being deemed to be an original instrument, and all such
counterparts will together constitute the same instrument, it being vnderstood that all of the Partics
need not sign the same counterpart,

{Signature Page Follows]
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IN WITNESS WHEREOF, the Parties have caused this Asset Purchase Agreement to be signed by
their respective duly authorized officers as of the date first above written.

SELLER:
Aquila, Inc,

By: s/ RICIIARD C. GREEN

Name: Richard C. Green
Title: President, Chiet Executive Officer and Chairman of
the Board of Directors

BUYER:
Black Hills Corporation

By: /s/ Davi) R. EMERY

Name: David R. Emery
Title: President, Chief Exccutive Officer and Chairman of
the Board of Directors

Great Plains Energy Incorporated

By: /s{ MICHAEL J. CHESSER

p—

Name: Michael J. Chesser
Title:  Chairman of the Board and Chiel Executive Officer

Gregory Acquisition Corp.

By: /s/ TERRY BASSILAM

Name: Terry Bassham
Title:  President
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Annex C
Partnership Interests Purchase Agreement

by and among
Aquila, Inc,

Aquila Colorado, LLC,
Black Hills Corporation,
Great Plains Energy Incorperated
and
Gregory Acquisition Corp.

Dated: February 6, 2007
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PARTNERSHIP INTERESTS PURCHASE AGREEMENT

This Partnership Interests Purchase Agreement (this “Agreement™), is made as of February 6. 2007
by and among Aquila, Inc., a Delawarc corporation (“Seller”™). Aquila Colorado, LLC, a Delaware
limited liability company (“Limited Partner”} and a wholly-owned subsidiary of Sefler, Black Hills
Corporation, a Soulh Dakola corporation {"Buyer”), Great Plains Energy Incorperaled, a Missouri
corporation (“Parent’), and Gregory Acquisition Corp.. a Delaware corporation and a wholly-owned
subsidiary of Parent (“Merger Sub™).

RECITALS

WHEREAS, Seller has entered into an Agreement and Plan of Merger dated February 6, 2007
(the “Merger Agreement™) with Buyer, Parent. and Merger Sub which, among other things. provides
for the merger of Merger Sub with and into Seller {the “Merger™) immediately after the Closing,

WHEREAS, prior to the Closing, Seller and Limited Partner will form (i) a Delaware limited
partnership {“Electric Opco™) to hold the Electric Busincess and the Electric Business Purchased Assets,
and assume the Electric Business Assumed Obligations. with Seller serving as the general partner and
Limited Partner serving as the limited partner, and (i} a Delaware limited partnership ("Gas Opeo™)
to hold the Gas Business and the Gas Business Purchased Assets, and assume the Gas Business
Assumed Obligations, with Sellerserving as the general partner and Limited Partner serving s the
limited partner.

WHEREAS, Seller, Buyer. Parent and Merger Sub have entered into an Asset Purchase
Agreement (the “Asset Purchase Apreement”™) of even date herewith wherchy Seller has agreed 1o sell
and Buyer has agreed o purchase the assets of Setler’s Towa, Kansas and Nebraska gas utility
businesses.

WHEREAS, Buyer desires to purchase, and Seller desires to sell. Lthe Company Interests, upon the
terms and condilions set forth in this Agreement.

NOW THEREFORE, in consideration of the Parties’ respective covenants, representations,
warranlies, and agreements hereinafier sel forth, and intending to be legally bound hereby, the Parties
agree as [oliows:

ARTICLE 1
DEFINITIONS
1.1 Delinitions.

{28) As uscd in this Agreement, the following terms have the meanings specified in this
Scction 1.1{a):

“Affiliate” has the meaning set forth in Rule 12b-2 of the General Rules and Regulations under
the Exchange Act.

“Alffiliated Group™ means any affiliated group within the meaning of Code section 1504(a) or any
similar group defined under a similar provision of Law.

“Assignment_and Assumption Agreement” means the Assignment and Assumption Agreement to
be executed by Scller and delivered 1o each of the Companies before the Closing, in the form of
Exhibit 1.1-A.

“Assignment of Company Interests™ means the Assignment and Assumption of Partnership
Interests with respect 1o cach of the Companies to be executed by Seller, Limiled Partner, Buyer and
Buyer's designee at the Closing, in the form of Exhibit 1.1-B.

C-1
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“Assienment of Easemenls” means the Assignment of Easements to be executed and delivered by
Selier to each of the Companics before the Closing, in the form of Exhibit 1.1-C,

“Bill of Sale” means the bill of sale 1o be executed and delivered by Seller to each of the
Companies before the Closing, in the form of Exhibit 1.1-D.

“Business™ means, collectively, (i) the Electric Business, (ii) the Gas Business, and (iii) the
activities described on Schedule 11-A.

[

Business Agreements” means any contract, agreement, real or personal property lease,
commitment, understanding, or instrument (other than the Retained Agreements and the Shared
Apreements) to which Seller is a party or by which it is bound that cither (i} is listed or described en
Schedule 5.9, Schedule 5.11, Schedule 5.13(a), or Schedule 5,13(h), or (ii) relates principally to the
Busingss or the Purchased Assets, and if entered into after the date hercof (and is not a renewal,
extension or amendment of an agrecment in effect on the date hereof), is entered into in accordance
with the terms of this Agreement.

“Business Day” means any day other than Saturday, Sunday, and any day which is a legal holiday
or a day on which banking institutions in New York, New York are authorized by Law to close.

“Business Emplovees™ means (i) the employees of Seller set forth on Schedule 1.1-B, which shall
include all of Seler’s employees whose place of employment is at Seller’s locations in Colorado,
(iiy any persons who are hired by Seller after the date hereof for the Business, other than persons hired
alter the date hereofl 1o perform Central or Shared Functions, and (iii) other than lor purposes of
ARTICLE V and Section 8.1, those Central or Shared Function Employees that Buyer and Parent
agree Buyer may offer employment to prior to the Closing and that accepl employment with one of the
Companies.

“Buyer Pension Plan™ means one or more defined benelit plans within the meaning of
scction 3(35) of ERISA that are (i) maintained or to be established or maintained by Buyer or the
Companies, and (ii) qualified under section 401(a) of the Code. '

“Buyer Required Regulatory Approvals” means (i} the lilings by Seller, Buyer and Parent required
by the HSR Act in connection with the transactions contemplated by this Agreement, the Partnership
Interests Purchase Agreement and the Merger Agreement, and the expiration or earlier termination of
all waiting periods under the HSR Act, and (ii) the approvals set forth on Schedule 1.1-C.

“Buyer’s Representatives” means Buyer’s accountants, employees, counsel, environmental
consultants, surveyors. financial advisors, and other representatives.

“Central or Shared Fungtions™ means any of the business functions set forth on Schedule 1.1-D.

“Central or Shared Funclion Employees” means any current or former employee of Seller or its
Subsidiaries whose employment is (or was immedialely prior to termination) principally related to
Central or Shared Functions. -

“Claims™ means any and all civil, criminal, administrative, regulatory, or judicial actions or causes
of action, suits, petitions, proceedings (including arbitration proceedings), investigations, hearings,
demands, demand letters, claims, or notices of noncompliance or violation delivered by any
Governmental Entity or other Person.

“COBRA" means the Consolidated Omnibus Budget Reconciliation Act of 1983, as amended.

“COBRA Continuation Coverage™ means the continuation of medical coverage reguired under
sections 601 through 608 of ERISA, and seciion 49808 of the Code.

“Codg¢” means the Internal Revenue Code of 1986.
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“Company” means either of Electric Opco or Gas Opco, as indicated by the context, and
“Companics™ means Electric Opco and Gas Opeo, collectively.

“Company Interests” means all of the general and limited partnership interests of both Companies.

“Confidentiality Agreement™ means the Confidentiality Agreement, dated July 11, 2006 between
Selier and Buyer.

“Corporate Employees™ means any current employee of Seller or its Subsidiaries and any
employee of Seller or its Subsidiarigs hired after the date hereof and before the Closing Date,
inciuding such employees who are Central or Shared Function Employees, other than (i) Business
Employees or Transferred Employees, (i) any current employee of Selier or its Subsidiaries, and any
employee of Selier or its Subsidiaries hired after the date hereof and before the Closing Date, for
Seller’s electric utility operations in Missouri and Kansas, and {iii) any retirees of Seller or any of its
Subsidiarics and any employee of Seller or its Subsidiarics who retires between the date hereof and the
Closing Date.

“Documents” means all files, documents, instruments, papers. books, reports, tapes. data, records,
microlilms, pliotographs, letters, ledgers. journals, title commitments and policies, title absiracts,
surveys, customer lists and information, regulaiory filings, operating data and plans, technical
documentation (such as design specifications, functional requirements, and operating instructions), user
documenltation (such as installation guides, user manuals, and training materials), marketing
documentation {such as sales brochures, flyers, and pamphlets), Transferred Employee Records, and
other similar materials related principally to the Business, the Purchased Assets, or the Assumed
Obligations, in cach case whether or not in electronic form; provided. that “Documents™ does not
include: (i) information which, if provided to Buyer, would violate any applicable Law or Order or the
Governing Documents of Seller or any of its Alfliliates, {11} bids. letters of intenl, expressions of
interest, or ather proposals reccived from others in connection with the transactions contemplated by
this Agreement or otherwisc and information and analyses relating to such communications, (i) any
information, the disclusure of which would jeopardize any legal privilege available to Seller or any of its
Affiliates relating 10 such information or would canse Seller or any of its Affiliates 1o breach a
confidentiality obligation by which it is bound (provided. that in the case of any items that would be
Documents but for a conflidentiality obligation, Seller will use ils reasonable best efforts at Buyer’s
request to obtain a waiver of such obligation), {iv) any valuations or projections of or related (o the
Business, the Purchased Assets, the Company Interests or the Assumed Obligations (other than any
such valuations and projections prepared in conjunction with any past, present or fature regulatory
filings, whether or not the sume was actually filed with the regulatory authority, and customary studies,
reports, and similar items prepared by or on behall of Seller for the purposes of completing,
performing, or executing unperformed service obligations, Easement relocation obligations. and
engineering and construction required (o complete scheduled construction, construction work in
progress, and other capital expenditure projects, in each case related principally to the Business and the
Purchased Assets), (v) any information management systems of Seller (but not including electronic data
principally related 1o the Business, the Purchased Assets or the Assumed Obligations). and (vi) any
rights, information, or other maticrs to the extent used for or on the Internet, including any web pages
or other similar items.

“Electric Business™ means the electric utilisy business conducted by Seller serving customers in the
Territory.

“Electric Business Assumed Obligations’™ means the Assumed Obligations principally related to the
Electric Business rather than the Gas Business.

“Electric Business Purchased Assets” means the Purchased Assets principally related to the
Electric Business rather than the Gas Business.
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“Encumbrances” means any mortgages, pledges, liens, claims, charges, security interests,
coaditional and installment sale agreements, Preferential Purchase Rights, activity and use limitations,
cascments, covenants, encumbrances, obligations, limitations, title defects, deed restrictions, and any
other restrictions of any kind, including restrictions on use. transfer, receipt of incomne, or exercise of
any other attribute of ownership.

“Environment” means all or any of the {ollowing media: soil, land surface and subsurface strata.
surface walers {including navigable waters, streams, ponds. drainage basins, and wetlands),
groundwater, drinking water supply, stream sediments, ambient air {including the air within buildings
and the air within other natural or man-made structures above or below ground), plant and animal life,
and any other natural resource.

“Environmental Claims™ means any and all Claims (including any such Claims involving toxic torts
or similar labilities in Lort, whether based on negligence or other fault, strict or absolule liability, or
any other basis) relating in any way to any Environmental Laws or Environmental Permits, or arising
from the presence, Release, or threatened Release (or alleged presence, Release, or threalened
Release) into the Environment of any Hazardous Materials, including any and all Claims by any
Governmental Entity or by any Person for enforcement, cleanup, remediation, removal. response,
remedial or other actions or damages, contribution, indemnification. cost recovery, compensation, or
injunctive rclief pursuant to any Environmental Law or for any property damage or personal or bodily
injury {including death) or threat of injury 1o health. safety, natural resources, or the Environment.

“Environmental Laws™ means all Laws relating to pollution or the protection of human heatth,
safety, the Environment, or damage to natural resources, including Laws relating to Releases and
threatened Releases or otherwise relating 1o the manufacture, processing, distribution, use, treatment,
storage, disposal, transport, or handling of Hazardous Malerials. Environmental Laws include the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 96{} et seq.;

. ) the Federal Insecticide, Fungicide and Rodenticide Act, 7 US.C. § 136 et seq.; the Resource

Conservation and Recovery Act, 42 US.C. § 6901, et seq.; the Toxic Substances Control Act, 15 US.C.
§ 2601 et seq.; the Clean Air Acl, 42 U.S.C. § 7401 et seq.; the Federal Water Pollution Control Act,
33 US.C. § 1251 el seq.; the Oil Pollution Act, 33 U.S.C, § 2701 et seq.; the Endangered Species Act,
16 U.S.C. § 1531 et seq.; the National Environmental Policy Act, 42 U.S.C. § 4321, et seq.; the
Occupational Safety and Health Act, 20 US.C. § 651 et seq.: the Safe Drinking Water Act, 42 US.C.
§ 300f el seq.; Emergency Planning and Community Right-to-Know Act, 42 1).5.C. § 11001 et seq.;
Atomic Encrgy Act, 42 U.S.C. § 2014 ct seq.; Nuclear Waste Policy Act, 42 U.5.C. § 1001 et seq.; and
their state and local counterparts or equivalents, all as amended from time to time, and regulations
issued pursuant to any of those statutes.

“Environmental Permils” means all permits, certifications, licenses, franchises, approvals, conseals,
waivers or other authorizations of Governmental Entities issued under or with respect 1o applicable
Environmental Laws and used or held by Seller for the operation of the Business.

“ERISA” means the Employce Retirement Income Sceurity Act of 1974, as amended,

“ERISA Affiliate” means any Person that, together with Seller, would be considered a single
employer under section 414(b}. (c), or {m) of the Code.

“ERISA Case” means the litigation captioned In re Aquila, Inc. ERISA Litigation, Case
No. 0d-¢v-00865 (DW), filed in the United States District Court for the Weslern District of Missouri
and any similar Claims relating to the causes of action in such litigation.

u

Exchapge Act™ means the Sceuritics Exchange Act of 1934,

“Exchange Agent” means any exchange agent appointed in connection with the transactions
conlemplated by the Merger Agrecment.
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“FERC” means the Federal Energy Regulatory Commission.

“FERC Accounting Rules” means the requirements of FERC with respect to and in accordance
with the Uniform System of Accounts established by FERC,

“Final Regulatory Order” means, with respect 1o a Required Regulatory Approval, an Order
granting such Required Regulatory Approval that has not been reversed, stayed, enjoined, set aside,
annulled, or suspenaded, and with respect to which any waiting peried prescribed by applicable Law
before the transactions contemplated by this Agreement may be consummated has expired (but without
the requirement for expiration of any applicable rehearing or appeal period).

“Gas Busingss” means the gas utility business conducted hy Seller serving customers in the
Territory.

“Gas Business Assumed Obligations™ means the Assumed Obligalions principally related to the
Gas Business rather than the Electric Business,

*Gias Business Purchased Assets” means the Purchased Assets principally refated to the Gas
Business rather than the Electric Business.

“GAAP” means Uniled States generally accepted accountling principles as ol the date hereol,

“Good Uljlity Practice™ means any praclices, methods, standards, guides, or acts, as applicable,
that (i) are generally accepted in the region during the relevant time period in the natural gas or
electric utility industry, as applicable, (i} are commonly used in prudent utility engineering,
construction, project management, and operations, or (iii} would be expected i the Business was
conducied in a manner consistent with Laws and Orders applicable to the Business, and the objectives
ol reliability, salety, environmental protection, economy and expediency. Good Utility Practice includes
acceplable practices, methods, or acis generally accepted in the region, and is not limited to the
optimum pructices, methods, or acts to the exclusion of all others.

“Governing Documents” of a Person means the articles or certificate of incorporation and bylaws,
or comparable governing documeats, of such Person.

“Guovernmental Entity™ means the United States of America and any other federal, state, local, or
forcign governmental or regulatory authority, department, agency, commission, body, court, or other
governmental entity.

“Hazardous Malterial” means (i} any chemicals, materials, substances, or wastes which are now or
herealter defined as or included in the definition of “hazardous substance,” “hazardous material,”
“hazardous wasle,” “solid waste,” “toxic substance,” “extremely hazardous substance,” “pollutant,”
“contaminant,” o words of similar import under any applicable Eavirtonmental Laws; (ii) any
petroleum, petroleum products (including crude oil or any fraction thereof), natural gas, natural gas
liquids. liquelied natural gas or synthetic gas useable for fuel (or mixtures of natural gas and such
synihetic gas), or oil and gas exploration or production waste, polychlorinated biphenyls, asbestos-
containing materials, mercury, and lead-based paints; and (iii) any other chemical, material, substances,
wasle, or mixture thereof which is prohibited, limited, or regulaled by Environmenta) Laws.

” 6l Mo

“HSR_Act™ means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended.

“Incomeg Tax™ means any Tax based upon, measured by, or calculated with respect to (i) net
income, profits, or receipts (including capital gains Taxes aud minimum Taxes) or (i) multiple bases
(including corporate franchise and business license Taxes) if one or more of the bases on which such
Tax may be based. measured by, or caleulated with respect 10 is described in clause (i), in cach casc
fogether with any interest. penaltics, or additions to such Tax.
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“Independent Accounting Firm™ means any independent accounting firm of national reputation
mutually appointed by Buyer and Parent.

“Law” means any statutes, regulations, rules, ordinances, codes, and similar acts or promulgations
of any Governmenial Entity,

“Loss™ or “Losses” means losses, liabilities, damages, obligations, payments, costs, and expenses
(including the costs and expenses of any and all actions, suits, proceedings, assessraents, judgments,
settlements, and compromises relating thereto and reasonable attorneys’ fees and reasonable
disbursements in connection therewith).

“Material Adverse Effect™ means any event, cffect, change or development that, individually or in
the aggregale, (i} other than for purposes of Section 9.2(c), prevents or materially delays or impairs the
ability of Seller o consummate the transactions contemplated herein; or {ii) is materially adverse to the
financial condition, properties, assets, liabilitics (contingent or otherwise), business, or results of
operation of the Business and the Purchased Assets, together with the Natural Gas Businesses and the
Natural Gas Assets, taken as a whole, in cach case excluding any effect on, change in, or development
causcd by, or cevent, effcet or development resulting from, or arising out of, (A) factors generally
affecting the econonyy, financial markets, capital markels, or commodities markets, except to the extent
the Business and the Purchased Assets, together with the Natural Gas Businesses and the Natural Gas
Assets, taken as a whole, are advétsely affected in a substantially disproportionate manner as compared
to similarly sitvated companies: (B) faciors, including changes in Law. generally affecting any industry
or any segment of any industry in which the Business operates, excepl 1o Lhe extent the Business and
the Purchased Assets, logether with the Natural Gas Businesses and the Natural Gas Assets, taken as a
whole. are adversely affected in a substantially disproportionate manner as compared to simitarly
situaled participants in such industry or such segment of such industry; (C) the execution,
anncuncement or performance of this Agreement, the Asset Purchase Agreement or the Merger
Agreement, tncluding, in each case, the impact thereof on relationships, comractual or otherwise, with
Governmenta! Entities. cusiomers, suppliers, licensors, distributors, pariners or employees; {D) the
commencement, occurrence, continuation or intensification ol any war, sabotage, armed hostility or
terrorism, other than any matter or evenl occurring in the geographic region served by Lhe Business
and the Purchased Assets, together with the Natural Gas Businesses and the Natural Gas Assets, taken
as a whole; (E) any cvent, circumstance or condition disclosed in Schedule 1.1-G; and (F) any action
taken by Seller or any of its Subsidiaries with Buyer’s written consent referring 1o this subsection (F).

“MNatural Gas Assets” means the assets of Selfer used in the operation of the Natural Gas
Businesses to be purchased or acquired by Buyer pursuant to the Asset Purchase Agreement.

“Natural Gas Businesses™ means the natural gas wtility businesses conducted by Seller scrving
customers i1 lowa, Kansas and Nebraska.

“Non-Permitted Encumbrances™ means (i} Encumbrances securing or created by or in respect of
any of the Excluded Liabilities (other than Excluded Liabilities that are included-in the “Assumed
Obligations™ under the Asset Purchase Agreement); (ii) statutory liens for material delinquent Taxes, or
material delinquent assessments, other than such Taxes or assessments that will become an Assumed
Obligation pursuant to Section 2.3 {or will become an “Assumed Obligation” pursuant 1o the Asset
Purchase Agrecment); and {iii} Encumbrances that individually or in the aggregate would reasonably be
expected to have a Material Adverse Effect; provided that, in determining if any Encumbrances would
individually or in the aggrcgate reasonably be expected to have a Material Adverse Effect for purposes
of clause (iii) of this definition, the following Encumbrances will be excluded: (A) mechanics’, carriers’,
workcers', repairers’, landlords’, and other similar liens arising or incurred in the ordinary course of
business relating to obligations to which there is no default on the part of Seller, (B) pledges, deposits
or other liens sccuring the performance of bids, trade contracts, leases or statutory obligations
{including workers’ compensation, unemployment insurance. or other social seeurity legislation),
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(C) zoning. entitfement, restriction, and other land use and environmental regulations by Governmental
Entitics that do not materially interfere with the present use of the Purchased Assets, (D) any
Encumbrance set forth in any state, tocal, or municipal franchise or governing ordinance, or any
franchise or other agreement cntered into by Seller in connection with any such erdinance, under
which any portion of the Business is conducted, (E) all rights of condemnation, eminent domain, or
other similar rights of any Person. or (F) such other Encumbrances (including requirements for consent
or notice in respect of assignment of any rights) that do not materially interfere with the Companies’
use of the Purchased Assets for the Business, and do not secure indebtedness or the payment of the
deferred purchase price of property (except for Assumed Obligations hereunder or that are included in
the “Assumed Obligations™ under the Asset Purchase Agreement).

“QOrder” means any order. judgment, writ, injunction, decree, directive, or award of a court,
administrative judge, or other Governmental Entity acting in an adjudicative or regulatory capacity, or
of an arbitrator with applicable jurisdiction over the subject matter,

“Party” means Buyer or Seller, or Buyer, Seller, Limited Partner, Parent or Merger Sub, as
indicated by the context, and “Parties” means Buyer and Seller, or Buyer, Seller, Limited Partner,
Parent und Merger Sub, as indicated by the context.

“Permits” means all permits, cettifications, licenses, franchiscs, approvals, cousents, waivers or
other authorizations of Guvernmental Entities issued under ar with respect Lo applicable Laws or
Orders and used or held by Seller for the operation of the Business, other than Environmental Permils.

“Person” means any individual, partnership, limited liability company. joint venture, corporation,
trust. unincorporated organization. or Governmental Entity.

“Preferential Purchase Rights”™ means rights ol any Person (other than rights of condemnation.
erninent domain, or other similar rights of any Person) (o purchase or acquire any interest in any of the
Purchased Assets, including rights that are conditional upon a sale of any Purchased Assels or any
other evenl or condition.

“Prime Rate™ means, for any day, the per annum rate of interest quoted by Citibank, N.A. as its
prime rate.

“PUC"” means the Public Utilities Commission of the State of Colorado.

“Regulatory Order™ means an Order issued by the PUC or FERC that affects or governs the rates,
services, or other utility operations of the Business.

“Release” mcans any spilling, leaking, pumping, pouring, emitting. emptying, discharging, injecting,
escaping, lcaching, dumping, or disposing of Hazardous Materials into the Environment.

“Reguired Regulatory Approvals™ means the $eller Required Regulatorv Approvals and the Buyer
Required Regulalory Approvals.

“Sarbanes-Oxley” means the Sarbanes-Oxley Act of 2002,
“SEC™ means the Securities and Exchange Commission.
“Securities Act” means the Securities Act of 1933.

“Seller Disclosure Schedule™ means, collectively. all Schedules other than Schedule 1.1-C and
Schedule 6.3.

“Seller Marks” means the names “Aquila,” “Aquila Networks,” “Energy One,” “Service Guard,”
“UtiliCorp,” “Peoples Natural Gas,”” “West Plains Energy,” “Kansus Public Service,” and any derivative
of any of the foregoing, and any related. simifar, and other trade names, trademarks. service marks, and
logos of Seller, and any domuin names incorporaling any of the foregoing.
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“Seller Pension Plan” means the Aquila, Inc. Retirement Income Plan, as amended from time to
time.

“Seller Required Regulatory Approvals™ means (i} the filings by Parent, Seller and Buyer required
by the HSR Act in connection with the transactions contemplated by this Agreement, the Asset
Purchase Agreement and the Merger Agreement, and the expiration or carlier termination of all
waiting periods under the HSR Act, and (i) the approvals set forth on Schedule 1.1-E.

“seller SEC Filings™ means forms, statements, reports, schedules and other documents required to
be filed or furnished by Seller with or to the SEC pursuant to applicable Laws and policies since
January 1, 2008,

*Seller's Knowledge,” or words to similar effect, means the actual knowledge of the persons set
forth in Schedule 1.1-F.

“Seller’s Representatives”™ means Seller’s accountants, employees, counsel. environmental
consultants, financial advisors, and other representatives.

"Shayed Code” means all computes software applications. programs and interfaces, including
source and object code therefor, owned by Seller immediately prior to the Closing. “Shared Code™
shall not include any computer software applications, programs or interfaces, ar any part thereof,
owned by any third party.

w

Subsidiary.” when used in réference toa Person, means any Person of which owtstanding
securities or other equity interests having ordinary voling power 10 elect a majority of the board of
directors or other Persons performing similar functions of such Person are owned or contrelled directly
or indirectly by such first Person.

“Tax” and “Taxes” means all taxes, charges, [ees, levies, penalties, or other assessments imposed by
any foreign or United Siawes federal, stale, or local taxing avthorily, including income. excise, property,
sales. (ransfer, franchise, license, payroll, wilhholding, social security, or other laxes (including any
escheal or unclaimed property obligations), including any interest, penalties, or additions attributable
thereto.

“Tax Affiliate™ of a Person means a member of that Person’s Affiliated Group and any other
Subsidiary of that Person which is a partnership or is disregarded as an entity separate from that
Person for Tax purposes.

“Tax Return”™ means any return. report, information return, or other document {including any

related or supporting information) required to be supplied to any Governmental Entity with respect to
Taxes.

“Terminatipn_Fee™ means the “Termination Fee,” if any, required to be paid by Parent to Buyer
under Scetion 10.2 of the Asset Purchase Agreement.

“Territory” means the service territories of Seller’s gas and eleciric utility businesses in Colorado,

“Translerred Emplovee Records” means the following records relating to Transferred Employces:
(1) skill and development training records and resumes, (i) seniority hislories, (iii} salary and benefit
information, (iv) Occupational, Safety and Health Administration medical reports, (v) active medical
restriction lorms, and (vi) job performance reviews and applications; provided that such records will not
be deemed 1o include any record which Seller is resiricted by Law, Order, or agrzement from providing
Lo Buyer.

“Transition Services Agreement” means the Transition Services Agreement, dated the date hercof,
among Buyer, Parent and Merger Sub.

“WARN Act” means the Worker Adjustment Refraining and Notification Act of 1988, as
amended.

“Water Rights™ means the real and personal property rights and interests (including casement

rights) associated with Seller’s water, well, and mutual ditch company interests principally used for the
Business.

C-8

T

AQUILA, INC. S-4 GREAT PLAINS MERGER Proj: P1476CHIO7  Job: 07ZBN18201 File: MU1B201A.;12
Page Dim: 8.250" X 10.750" Copy Dim: 38. X 54.3



MERRILL CORPORATION DINGRAMS 7-MAY-07 06:08 DISKIZX[0TZBN I 07ZBNISZB 1 IMUTB201 A2
il fimt Free: Q0DIM/AOD Tool; oD/ 0D VIRSeq: 9Clr: 0
DISKO2L[PAGER PSTYLES]JUNIVERSALBST:0L 11 CCs: 39754

1L

(b} In addition, each of the following terms has the meaning specified in the Exhibit or Section
set forth opposite such term:

Term Reference
Accounts Payable Section 2.3(f)
Actual Capital Expendilures Section 3.1(b)
Actual Working Capital Section 3.1(b)
Adjusted Section 4044 Amount Exhibit 8.8(d)(ii}{C)
Adjustment Amount Section 3.1(b)
Adjustment Dispute Notice Section 3.2(c)
Agreement Preamble
Allocated Rights and Obligations Scetion 8.5(d)
Applicable Period Section B.8(d)(ii}(E)
Applicable Preferential Purchase Right Section 8.9(¢)
Asset Purchase Agré'enacnt Recitals
Assumied Environmental Liabilities Seclion 2.3(g)
Assumed Obligations Section 2.3
Base Price Section 3.1(a)
Benefit Plan Section 5.12(a)
Buyer Preamble
Buyer Financing Section 6.5(a)
Buyer Financing Commitments Section 6.5(b)
Buver Pension Plan Trust Exhibit 8.8(d(5iHC)
CB Transferred Employees Section 8.8(a)
Capilal Expenditures Section 3.1(b)
Capital Expenditures Budget Section 3.1(b)
Ciosing Section 4.1
Closing Date Section 4.1
Closing Payment Amount Section 3.2(a) ‘
Collective Bargaining Agreement Section 5.11
Confidential Business Information Section 8.2(c)
Confidential Information Section 8.2(b)
Contingent Purchased Assets Section 8.5(f)(ii)
Carrect Purchase Price Section 3.2(d)
Covered Individuals Scction 8.8(d)(iiKD)
cy
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Term Reference
ar::nl Retirees Section 8.8(d)(ii}D)
Customer Notification Section 8.13
Division Income Statement Information Section 5.5(b)
Easements Section 8.5(a)
Electric Opco Recitals
Excluded Assets Section 2.2
Excluded Liabilities Section 2.4
Final Purchase Price Section 3.2(e)
Financial Hedge Section &8.5(c)
Franchises Section 5.13(h)
Gas Opco Recitals
Initial Transfer Amount - Exhibit 8.8(d){(ii}{C)
Initial Transfer Date - Exhibit 8.8(d}(iiMC)
Interests Transfer Section 2.1
Interim Period Section 8.5({N){ii}
Lease Buy-Out Amount Section 3.1(b)
Limited Partner Preamble
Locals Section 8.8(c}
Merger Recitals
Merger Agreement Recitals
Methodologies Section 3.1(b)
New CBA Section 8.8(c)
Non-CB Transferred Employees Section 8.8(a)
Other Arrangements Section 8.5(d}
Other Plan Participants Exhibit 8.8{d)}ii}(C)
Parent Preamble R
Post-Retirement Welfare Benefits Section B.8(d)(ii}(D)
Propased Adjustment Amount Section 3.2(b)
Proposed Adjustment Statement Section 3.2(b)
Proposed Purchase Price Section 3.2(b)
Purchase Price Section 3.1(a)
Purchased Asscls Scetion 2.1
Qualilying Offer Section 8.8(a)
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Term

f{gl Property

Reduclion Amount

Reference Balance Sheet
Reference Capital Expenditures
Reference Working Capital
Regulatory Malerial Adverse Effect
Retained Agreements

Savings Plan

Section 4044 Amount

Selected Balance Sheet Informalion
Seller

Seller Pension Plan Trust

Reference
Section 2.1(a)
Exhibit 8.8(d)(ii){C)
Section 3.1(b)
Section 3.1(b)
Section 3.1(b)
Section B.4(e)
Section 2.2(1)
Section 8.8(d)(ii)(E)
Exhibit 8.8(d)(1i}C)

Section 5.5(a)

Preamble
Exhibit 8.8(d)(ii}{C)

Severance Compensation Agreements Section 2.1(h)
Section 8.5(d)
Section 8.7(b)

Section 8.5(d)

Shared Agreements
Straddle Period Tuxes
Substitute Arrangements

Successar Collective Bargaining Section 5.11

Agreement
Termination Date Section 10.1(b)
Section 8.7(a)

Section 2.1(i)

Transfer Taxes

Transferable Environmental Permits
Transferable Permits Section 2.1(g)
Section 8.8(a)
Section 8.1(b)
Exhibil 8.8(d}ii)}{C)
Exhibit 8.8(d)}ii}C)
Section 3.1(h)
Section 3.1(b)

Section 3.1(b)

Transferred Employee

Transition Commintee

True-Uip Amount

True-Up Date

Unrecovered Fuel Adjustment
Unrecovered Purchased Gas Adjustment
Working Capital

1.2 Other Definitional and Interpretive Matters.  Unless otherwise expressly provided, lor
purposes of this Agreement. the tollowing rules of interpretation apply;

{a) Calculation of Time Period. When calculating the period of time before which, within which,
or following which any act is o be donc or step taken pursuant to this Agrcement, the date that is the
reference date in cateulating such period will be excluded. If the last day of such period is a
non-Business Day, the period in guestion will end on the next succeeding Business Day,

-
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{b) Dollars. Any reference in this Agreement to “dollars” or “$” means U.S. dollars.

(¢) Exhibits and Schedules. Unless otherwise expressly indicated, any reference in this Agreement
o an “Exhibil” or a “Schedule” refers to an Exhibil or Schedule to this Agreement. The Exhibits and
Schedules to this Agreement are hereby incorporated and made a part hereof as if set forth in full
herein and are an integral part of this Agreement. Any capitalized terms used in any Schedule or
Exhibit but not otherwise defined therein are defined as set forth in this Agreement.

(d) Gender and Number. Any reference in this Agreement to gender includes all genders. and
the meaning of defined terms applies to both the singular and the plural of those terms.

(¢) Headings. The provision of a Table of Contents, the division of this Agreement inte Articles,
Sections, and other subdivisions, and the insertion of headings are for convenience of reference only
and do not affect, and will not be wiilized in construing or interpreting, this Agreement. All references
in this Agreement to any “Section” are to the corresponding Section of this Agreement unless
otherwise specificd.

(1 Relerences. References to any agreement, instrument or other document means that
agreement, instrument or other document as amended, modified or supplemented from time 1o time.
including by waiver or consent, and all attachments thereto and instruments incorporated therein,

{g) “Herein.” The words such as “herein,” “hereinafter,” “hereof,” and “hereunder” refer (o this
Agreement (including the Schedules-and Exhibits to this Agreement) as a whote and not merely w a
subdivision in which such words appear unless the conlext olherwise requires.

(h) “Including.” The word “including”™ or any variation thereof means “including, without
limitation™ and does not limit any general statement that it follows to the specific or similar items or
matters immediatety following it.

(i) “To the extent.” The words “lo the exlent’” when used in relerence 1o a liabilily or other
matter, means thal the lability or other matier referred (o is included in part or excluded in part. with
the portion included or excluded determined based on the portion of such liability or other matter
exclusively related 1o the subject,

(i) “Principally in the Business.” With reference to assets owned by Seller, and liabilities of
Selier, which are used by, in, or for, or relate 1o, the Business, the phrases “principally in the
Busjness,” “principally for the Business,” and other statements of similar import wilt be construed to
refer to assets or liabilities that are: (A} specilically listed in a Schedule setting forth Purchased Assets
or Assumed Obligations; or (B) otherwise are devoted principally to {(or in the case of Habilities, are
related principally te) the Business other than Excluded Assets and Excluded Liabilities.

1.3 Joint Negotiation and Preparation of Agreement. The Parties have participated jointly in the
negotiation and drafting of this Agreement and, in the event an ambiguity or question of intent or
interpretation arises, this Agreement will be construed as jointly drafted by the Parties hereto and no
presumption or burden of proof favoring or disfavoring any Party will exist or arise by virtue of the
authorship of any provision of this Agreement.
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ARTICLE IT
PURCHASE AND 5ALE

2.1 The Sale. Upon the terms and subject to the satisfaction of the conditions contained in this
Agreement, at the Closing, Seller and Limited Partner will sell, assign, convey, transler, and deliver to
Buyer and (o Buyer's designated limited partner, and Buyer and Buyer's designec will purchase and
acquire the Company Interests from Sefler as the general partner of Electric Opco and Gas Opeo, and
from Limiled Partner as the limited pariner of Electric Opcoe and Gas Opco (the “Interests Transfer™).
Immediately prior to the Interests Transfer and the Closing, Seller will transfer and cause the
Companies to acguire from Seller. subject 1o all Encumbrances except for Non-Permitted
Encumbrances, all of Seller’s right, title, and interest in, to, and under the real and personal property,
tangible or intangible. principally related to the Business, including as described below, as the same
exists al the Closing (and, as applicable and as permitled or contemplated hereby, or as Buyer and
Parent agree, with such additions and climinations of assets as shall occur from the date hereof through
the Closing}, except to the extent that such assets are Excluded Assets (collectively, the “Purchased
Assets”):

{a) Seller’s real property and real property interests located in Colorado, including {§) as
described on Schedule 2.1(a), (ii} buildings, structures, other improvements, and fixtures located
thereon, (iii) all rights, privileges, easements and appurtenances thereto, the leasehold and
subleasehold interests under the leases described on Schiedule 5.9. {iv) the Easements to be
conveyed at the Closing pursuant to Scction 8.5(a), and (v) any installation. facility, plant
{including any manulaclured pas plani), or site (including any manufactured gas plant site)
described on Schedule 2.1(a) that (A} at the Closing is operaied, owned, [cased, or otherwise
under the control of or atiributed to Seller or the Business, and {B) is located in the Territory
(colicctively, the “Real Property™):

(b) the accounts receivable and inventories owned by Seller and principally related 1o the
Business, and other similar or related items principally related 1o the TBusiness;

{¢) thc Documents;

(d) the machinery, equipment, vehicles, furniture, pipeline system, natural gas, distribution
assets, electrical distribution assets, and other langible personal property owned by Seller and used
principally in the Business, including the vehicles and equipment listed on Schedule 2.1(d) to he
attached to the Agreement prior to July 1, 2007, and all warrantics against manufacturcrs or
vendors relating thereto;

{¢} the Business Agreements and the Franchises:

() 1he Allocated Rights and Obligations (o the extent transferred 1o the Companies pursuant
to Section 8.5(d);

{g) the Permils, in each case 1o the extent the same arc assignable (the “Transferable
Permits™);

(h) the severance compensation agreements, if any, between Seller and the Business
Employees, as applicable (the “Severance Compensation Agreements’™);

{i} the Environmental Permits, including those listed on Schedule 5.10{a}-2. in cach case o
the extent the same are assignable (1he “Trans{erable Environmental Permits™);

(i} in addition 1o the claims, rights and proceeds described in Section 2.1(r), o the exlent
(i) Scller has reccived any insurance procceds from settiemenis with insurance providers prior to
the date hereof relating 10 costs to clean-up any Real Property as reguired under any
Environmental Laws, including any manufactured gas plant sites acquired by Buyer pursuant 1o
this Agreement, and (ii) such clean-up costs have ot been incurred prior to the Closing Date, a
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pro-rata share of such proceeds to be allocated to the Real Property based upon the estimated
clean-up costs of all similar sites of Seller covered by such proceeds;

(k) any refund or credit related to Taxes paid by or on behalf of Seller for which Buyer is
liable pursuant to Section 8.7, whether such refund is received as a payment or as a credit against
future Taxes payable;

() Claims and defenses of Seller to the extent such Claims or defenses arise principally with
respect to the Purchased Assets or the Assumed Obligations, provided thal any such Claims and
defcnses will be assigned to the Companics without warranty or recourse:

{m) assets transferred pursuant to Section 8.5;

{n) any other assets owned by Seller and set forth on Schedule 2.1(n};

{0} assets included in the FERC Accounts upon which the Selected Balance Sheet
Information was prepared;

(p) any credits, benefits, emissions reductions, offsets and allowances with respect to any
Environmental Laws purchased by or granted or issued to Seller for use by or with respect to the
Business or the Purchased Assets;

(q) any other assels of Seller used principally in the Business; and

(1) any claims or rights under or proceeds of Seller’s insurance policies (o the extent related
to the Business, the Purchased Assets or the Assumed Obligations, including claims, rights or
proceeds contemplated by Section 8.9(b).

2.2 Excluded Agsets. The Purchased Assels do not include any property or assels of Seller not
described in Section 2.1 and. nowwithstanding any provision (o the contrary in Section 2.1 or elsewhere
in this Agreemeat, the Purchased Asscts do not include the following property or assets of Seller (all
assels excluded pursuant Lo this Section 2.2, the “Excluded Assels™):

(a) cash., cash equivalents, and bank deposits;

{b) certificates of deposit, shares of stock, securities, bonds, debentures, evidences of
indebledness, and any other debt or equity interest in any Person;

(¢) properties and assets principally used in or {or the conduct of the electric utility business
conducted by Seller in the States of Kansas or Missouri, or the Natural Gas Businesses;

(d) except as st forth in Section 2.1(k), any refund or credit related to Taxes paid by or on
behall of Seller, whether such refund is received as a payment or as a credit against future Taxes
payable;

(¢} funds. letters of credit and other forms of credit support that have been deposited by
Seller as collaicral 1o secure Seller’s abligations;

(D) all books, records, or the like other than the Documents;

() any assets that have been disposed of in the ordinary course of business or otherwise in
compliance with this Agreement prior to Closing;

(h) except as expressly provided in Section 2.1(d) and Section 2.1(I), all of the Clains or
causes of action of Seller against any Person;

(i} except as included on Schedulg 2.1(n), assets used lor performance of the Central or
Shared Functions;
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(i) except as provided in Section 2.1(j), Section 2.1(1) and Scction 2.1(r), all insurance
policies. and rights thereunder, including any such pulicies and rights in respect of the Purchased
Assets or the Business;

(k} the rights of Seller arising under or in connection with this Agreement. any certificate or
other document delivered in connection herewith, and any of the transactions contemplated hereby
and thereby;

(1) alt (i) agreements and contracts set forth on Schedule 2.2(1} to be attached to the
Agreement prior 1o July 1, 2007 (the “Retained Agreements™). (ii) Shared Agreements (except to
the extent provided by Section 8.5(d)), and (iii) other agreements ard contracls not included in the
Business Agreements and Franchises;

(m) all software. software licenses, information systems, management systems, and any items
set forth in or generally described in subparts (i) through (vi} of the definition of “Documents™ in
Seetion 1.1{a) other than the software and related assets set forth on Schedule 2,1(n); and

(n) any assets of any Benelit Plan, excepl as otherwise provided in Section 8.8.

23 Assumed Oblipations. On the Closing Date, each of the Companies will deliver o Seller the

Assignment and Assumplion Agreemen! pursuani (o which each of the Companies will assume and
agree to discharge all of the debts; liabilities, obligations, duties, and responsibilities of Seller of any
kind and description, whether absolute or contingent, monetary or non-moncetary, direct or indirect,
known or unknown, or matured or unmatured, or of any other nature. 10 the exient incurred cither
prior 10 or after the Closing, and principally relaled o the Purchased Assets or the Business. including
thuse obligations and liabilities set forth in the Selected Balance Sheel Information, other than
Excluded Liabilities (the "Assumecd Obligations™), in accordance with the respective terms and subject
10 the respeclive conditions thereof. including the foliowing liabilities and obligations:

{a) all liabilitics and obligations of Seller under the Business Agreements, the Severance
Compensation Agreements, the Transferable Permits, the Transferable Environmental Permils, the
Preferential Purchase Rights assigned to the Comipanics pursuant to Section 8.9(¢), the Allocated
Rights and Obligations transferred to the Companies pursuani o Section 8.3(d), and any other
agreements or contractual rights assigned to the Companics pursuant to the terms of this
Agreenment;

(b) all liabilities and obligations of Selier with respect to customer deposits, customer
advances for construction and other similar items related principally to the Business or the
Purchased Assets:

(¢) all liabilitics and obligations relating 1o unrperformed service obligations. Easement
relocation obligations, and engineering and construction required to complete scheduled
canstruction, construction work in progress. and other capital expenditure projects, in each case
rclated principally to the Business and outstanding on or arising afier the Closing;

{d) all liabilities and obligations associated with the Purchased Assets or the Business in
respect of Taxes for which Buyer or the Companies are liable pursuant to Section 8.7,

{c} all liabilities and obligations for which Buyer or the Companies are responsible pursuant
1o Section 8.8;

(f} all trade accounts payable and other accrued and unpaid current expenses in respect of
goods and services incurred by or for the Business to the extent attributable to the period prior to
the Closing (the “Accounts Pavable™;

(£) {i) all Environmental Claims, and (i) all liabifities, obligations and demands arising
under, in respect of, or relaling 1o past, present, and future Environmental Laws. exisling, arising,
or asscrted with respect to the Business or the Purchased Assels, whether before, on. or after the
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Closing Date (the “Assumed Environmental Liabilities™). For avoidance of doubt, the Assumed
Environmental Liabilities include all liabilities and obligations (including liabilities and obligations.
based upon the presence, Release, or threatened Release of Hazardous Materials) of Seller
directly or indivectly relating 1o, caused by, or arising in connection with the operation, ownership,
use, or other control of or activity al or relating 1o any installation, facility, plant (including any
manufactured gas plant), or site {including any manufactured gas plant site) that at the Closing is,
or at any time prior to the Closing was, (i} operaled, owned, leased, or olherwise under the control
of or attributed to any of Seller, the Business, or any predecessor in interest of Seller or the
Business, and (if) located in the Territory or any areas previously served by the Business or any
predecessor of the Business: provided, however, that the Assumed Environmental Liabilities do not
include any such liabilitics, obligations, Environmental Claims, or demands in respect of real
property that is both (A} owned or leased by Seller as of the date of this Agreement, and (B) not
included in the Purchascd Assets; and

(k) all liabilities and obligations of Scller, the Companies or Buyer arising before, on or after
the Closing Date (i) under any Regulatory Orders applicable to the Business or the Purchased
Assets, or (i) imposed on Buyer, the Companies or the Purchased Assets or Business in
connection with any Required Regulatory Approval.

24 Excluded Liabilitics. Ncitber Buyer nor the Companics will assume or will be obligated to
pay, perform, or otherwise discharge any of {he following Habitities or obligations (collectively, the
“Excluded Liabilities™): :

{a) any liabilitics or obligations of Seller to the extent related to any Excluded Assets;

(b) any liabilities or obligations of Seller in respect of indebtedness for burrowed money or
the deferred purchase price of property;

(¢) any liabilities or obligations in respect of Taxes of Seller or any Tax Affiliate of Seller. or
any liability of Seller for unpaid Taxes of any Person under Treasury reguiation section 1.1502-6 (or
similar provision of state, local, or foreign law) as a transferee or successor, by contracl or
otherwise, except for Taxes for which Buyer or the Companies are liable pursuant to Section 8.7;

(d) any and all liabilitics arising in connection with the ERISA Case and, except as otherwise
provided in Section 2.6 or Section 8.8, any other liability or obligation of Seller or an ERISA
Affiliate of Seller 1o any empioyee of Seller under or in connection with any of the Benefit Plans.
including under any deferred conipensation arrangement or severance policy or any obligation to
make any parachute or retention payment, including any liability related to the matters set forth

on Schedule 5.12(d); and

(e} cxcept as sct {orth in Section 2.6. any other liability, obligation, duty or responsibility of
Seller not principally related to the Purchased Agsets or the Business.,

25 Allocation of the Purchased Assets and the Assumed Obligations. Electric Opeo will acquire
and assume the Purchased Assets and the Assumed Obligations principally related to the Electric
Business and Gas Opco will acquire and assume the Purchased Assets and the Assurned Obligations
principally refated to the Gas Business. Prior to the Closing Date, Buyer and Selier will work together
in good failh to agree upon the allocation of the Purchased Assets and the Assumed Obligations
between Electric Opeo and Gas Opea.

2.6 Post-Closing Liabilitics. As of the Closing Dale:

{a) With respect (o the Corporate Employees, Buyer will reimburse Seiler or Seller’s
successor for 405 of all costs of short-term severance-related benefits, including outplacement
benefits. gross-ups for taxes, and severance paymenls made or provided by Seller or Seller’s
successor 10 such employees in conacction with the termination of such employees prior (o or at
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the Closing as a result of the transactions contemplated by this Agreement, the Partnership
Interests Purchase Agreement and the Merger Agreement.

{b) Parent and Seller will, and Parent will cause Seller’s successor 1o, retmburse Buyer lor any
Losses, costs or expenses incurred by Buyer with respect 1o any Excluded Liabilities {other than
any Excluded Liabilities that are assumed by Buyer or an Affiliate of Buyer pursuant to the Asset
Purchase Agreement).

(¢) Buver will reimburse Seller, or Seller’s successor, as applicable, for any Losses, costs or
expenses incurred by Parent. Seller or Seller’s suceessor with respect to any Assumed Obligations,

ARTICLE III
PURCHASE PRICE
3.1 Purchase Price.

{a) The purchase price [or the Company Interests (the “Purchase Price™) will be an amount
equal o $34(,000.000 (the "Base Price™), adjusted as follows: (i) the Base Price will be increased
by the Adjusiment Amount if the Adjustment Amount is a positive number: and (i} the Basc Price
will be reduced by the Adjustmeni Amount if the Adjustiment Amount is & negative number.

(b} The following definitions shall be used to compute the Purchase Price:

~Actual Capital Expenditures”™ nieans the actual Capital Expenditures for the period between the
date hereol and the Closing Date.

“Actuyl Working Capital™ means Working Capital as of the Closing Date.

“Adjustment Amount™ means (i} Actual Working Capital minus Relerence Working Capital, plus
(i) Actual Capital Expenditures minus Reference Capital Expenditures, plus (iii) an amount equal (o
the aggregate under-billed amount, or minus ap amount equal to the aggrepale over-hilted amount, of
the Unrecovered Purchased Gas Adjustment as of the Closing Date for the Gas Business and the
Unreccovered Fuel Adjustment as of the Closing Date for the Electric Business, plus (iv) an amount
equal 10 the Lease Buy-Qut Anount.

“Capita] Expenditures™ for any period means the amount of expenditures of the Business for such
period which must be capitalized in accordance with the Mcthodologies.

“Capital Expenditures Budgel” means the budged attached hereto as Schedule 3.1(a).

“Lease Buy-Oul_Amounl™ means an amount equal to the aggregale purchase price o purchase the
vehicles included in the Purchased Assets that are subject to the Master Lease Agreement as described
in Schedule 3.8 and are purchased by Seller prior to the Closing pursuant to Section 8.5(h).

“Methodologies™ means () the methods used in the preparation of the Reference Balance Sheet
and the Capital Expenditures Budget: (i) to the exient consislent with the foregoing, the past practices
of the Business; and (iii) to the cxtenl consistent with all of the foregoing, GAAP, in each case of
clauses (i), (ii) and (iii}. applied on a consistenl basis.

“Reference Balance Sheet” means the projected balance sheet of the Business as of December 31,
2007 antached hereto as Schedule 3.1(h).

“Reference Capital Expenditures” means the amount of the Capital Expenditures as set forth in
the Capital Expenditures Budget.

“Relerence Working Capital™ means the Working Capital of the Business estimated as of
December 31, 2007, as set forth in Schedufe 3.1(¢).
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“Unrecovered Fuel Adjustments” means the amount of fue! cost adjustment otherwise permitted
under Seller’s tariff for the Eleciric Business, not yet patd by the cusiomers of the Eleciric Business, or
that the Electric Business has not yet reimbursed to its customers.

“Unrecovered Purchased Gas Adjustment™ means the amount of purchased gas adjustment
otherwise permitted under Seller’s tanff for the Gas Business, not yet paid by the customers of the Gas
Business, or that the Gas Business has not yel reimbursed to its customers.

“Working Capital” as of any date means the “current assets™ of the Business as of such date minus
the “current labilities™ of the Business as of such date (which may be a positive or negative amount),
determined in each case in accordance with the Methodologies.

3.2 Determination of Adjustment Amount and Purchase Price.

(a) No later than fifteen (15) days prior to the Closing Date, Seller, in consultation with
Parent and Buyer, will prepare and deliver 1o Buyer and Parent, Seller’s besl estimate of the
Actual Working Capital, the Actuat Capital Expenditures, the Unrecovered Fuel Adjustment, the
Unrecovered Purchased Gas Adjustment, the Lease Buy-Outl Amount, the Adjustment Amount
and the Purchase Price to be paid at the Closing, based on Seller’s best estimates of the
Adjustment Amount (such estimated Purchase Price being referred to herein as the “Closing
Paymeni_Amount™), .

{b) Within ninety (90} days after the Closing Date, Buyer will prepare and deliver to Parent a
statement (the “Proposed Adjustment Statement™} that reflects Buyer's determination of {i) the
Actual Working Capital, the Actual Capital Expenditures, the Unrecovered Fuel Adjustment, the
Unrecovered Purchased Gas Adjustment. the Lease Buy-Oul Amount and the Adjustment Amount
{the “Proposed Adjustment Amount™), and (ii) the Purchasc Price based on the Proposed
Adjustment Amount (the “Proposed Purchase Price”™). In addition, Buyer will provide Parent wilh
supporting assumptions and calculations, in reasonable detail, for such determinations at the time
it delivers the Proposed Adjustment Statement, Parent and Scller agree Lo, and Parent agrees to
cause Seller’s successor 1o, cooperale with Buyer after the Closing in connection with the
preparation of the Proposed Adjustment Statement and related information, and will provide
Buyer with access to Seller’s books. records, information, and employees that are primarily related
1o the Business and the Purchased Assets that are in Seller’s or its successor’s possession or
control as Buyer may reasonably request,

{c) The amounts determined by Buyer as sct forth in the Proposed Adjustment Statement
will he {inal, binding, and conclusive for all purposes unless, and only to the exient, that within
thirty (30) days after Buyer has delivered the Proposed Adjustment Statement, Parent notifies
Buyer of any dispute with matters set forth in the Proposed Adjustment Statement. Any such
notice of dispute delivered by Parent (an “Adjustment Dispule Notice™) will identify with
reasonable specificity cach item in the Proposed Adjustment Statement with respect to which
Parent disagrees, the reason for such disagreement, and Parent’s position with respect to such
disputed item. and will include Parent’s recalculation of the Adjustment Améunt and the Purchase
Price. Parent shall be conclusively deemed to have accepted any item in the Proposed Adjustment
Statement not addressed by the Adjustment Dispute Notice.

{d) If Parent delivers an Adjustment Dispute Notice in compliance with Section 3.2(c), Buyer
and Parent will attempt to reconcile their differences and any resolution by them as to any
disputed amounts will be final, binding, and conclusive for all purposes on the Parties. If Buyer
and Parent are unable 1o reach a resolution with respect (o all dispuled ilems within forty five (45)
days of delivery of the Adjustment Dispute Notice, Buyer and Parent will submit any items
remaining in dispute for delermination and resolution to the Independent Accounting Firm, which
will be instructed to determine and report to the Parties, within thirty (30) days after such
submission, upon such remaining disputed items. The determination of the Independent
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Accounting Firm on cach issue shall be neither more favorable to Buyer than shown in the
Proposed Adjustment Statement nor more favorable to Parent than shown in the Adjustment
Dispute Notice. The report of the Independent Accounting Firm will identify the correct Actual
Working Capital, Actual Capital Expenditures, Unrecovered Fuel Adjustment, Unrecovered
Purchased Gas Adjustment. Lease Buy-Out Amount. Adjustment Amount and Purchase Price (the
“Correct Purchase Price™) and such report will be final, binding, and conclusive on the Partics for
all purposes. The fees and disbursements of the Independent Accounling Firm will be allocaled
between Buyer and Parent so that Parent’s share of such fees and disbursements will be in the
same proportion that the ageregate amount of such remaining disputed items so submitted to the
Independent Accounting Firm that is unsuccessfully disputed by Parent (as finally determined by
the Independent Accounting Firm) bears to the total amount of the disputed amounts so
submilled to the Independent Accounting Firm, with the remaining amount allocated to Buyer.

{e) “Einal Purchase Price™ shall mean (i} the Proposed Purchase Price, if Parent does not
deliver un Adjusiment Dispute Notice; (ii) the amouut agreed between Parent and Purchaser, if
any; or (iii) the Correct Purchase Price, if determined by the Independent Accounting Firm.
Within five (5) days following the [inal determination of the Final Purchase Price pursuant Lo
Sections 3.2(b). (c} and (d), (x) il the Final Purchase Price is greater than the Closing Payment
Amount. Buyer will pay the difference to Seller or its successor; or (y) if the Final Purchase Price
is less than the Closing Pavment Amount, Pareat will cause Selier, or its successor, to pay the
difference to Buyer. Any amount paid under this Section 3.2(e) will be paid with intcrest for the
period commencing on the Closing Date through the date of payment, calculated at the Prime
Rate in effcct on the Closing Date, in cash by wire transfer of same day funds (o the account
specilied by the Party receiving payment.

3.3 Allocation of Purchase Price. The sum of the Purchase Price and the Assumed Obligations
will be allocated among (he Purchased Assets on a basis consislent with section 1060 of the Code and
the Treasury regulations promulgated thereunder. Within one hundred eighty (180} days following the
Closing Date. the Parties will work 1ogether in good faith to agree upon such allocation: provided that
in the event that such agreement has not been reached within such 180-day period, the allocation will
be determined by the Independent Accounting Firm, and such determination will be binding on the
Parties, Parent and Buyer will each pay one-hall of the fees and expenses of the Independent
Accounting Firm in conncction with such determination, Each Party will, and Parent will cause Seller’s
successor o, report the transactions contemplated by the Agreement tor federal Income Tax and all
other Tax purposes in a manner consistent with such allocation. Each Party will provide the other
promptly with any other information required to complete Ferm 8594 under the Code. Each Party will
notify the other, and will provide the other with reasonably requested cooperation, in the event of an
examination, audii, or other procecding regarding the allocations provided for in this Section 3.3,

3.4 Proration.

{a) Solely for purposes of determining the Proposed Purchase Price and the Final Purchase
Pricc under Section 3.2, property Taxes, utility charges, and similar items customarily prorated,
including those listed below, to the extent relaling to the Business or the Purchased Assets and
which are not due or assessed until after the Closing Date but which are attributable to any period
{or portion thereof) ending on or prior to the Closing Date, will be prorated as of the Closing
Date. Such items to be prorated will include:

(i) personal property and real property Taxes. assessments, franchise Taxes, und other
similar periodic charges, including charges for water, telephone. clectricity, and other utilitics;

(i) any permit, license, regisiration, compliance assurance fees or other fees with respect
> any Translerable Permits and Transferable Environmental Permits; and

(i) rents under any leases of real or personal properly.
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(b) In connection with any rcal property Tax prorations pursuant to Section 3.4(a), including
instailments of special assessments, the amount allocated to Buyer shall equal the amount of the
current real property Tax or installment of special assessments, as the case may be. multiplied by a
fraction, (i) the numerator of which is the number of days from the dale of the immediately
preceding installment to the day before the Closing Date, and (ii) the denominator of which is the
total number of days in the assessment period in which the Closing Date occurs. In connection
with any ofher prorations, in the event that actual amounis are not available al the Closing Date,
the proration will be based upon the Taxes. assessments, charges, fees, or rents for the most recent
period completed prior to the Closing Date for which actual Taxes, assessments, charges, fees, or
rents are available. All prorations will be based upon the most recent available Tax rates,
assessments, and valuations,

(c) Parent agrees to cause Seller or its successor to furnish Buyer, and Buyer agrees to cause
the Companies to furnish Parent, with such documents and other records as may be reasonably
requested in order to confirm all proration calculations made pursuant to this Section 3.4,

ARTICLE IV

THE CLOSING

4.1 Time and Place of Closing. Upon the terms and subject to the satisfaction of the conditions
contained in ARTICLE IX of this Agreement, the closing of the transfer of the Purchased Assets and
assumption of the Assumed Obligations to and by the Companies and the Intercsts Transfer (the
“Closing”) will take place at the offices of Fried, Frank, Harris, Shriver & Jacobson LLP, One New
York Plaza, New York. New York 10004, beginning at 1(:00 A M. (New York time} on the first
Busincss Day on which the conditions set forth in ARTICLE IX have been satisfied or waived in
accordance with this Agreement {other than those conditions that by their nature are 1o be satisfied at
the Closing, but subject to the satisfaction or waiver of the conditions), or at such other place or time
as the Parties may agree. The date on which the Closing occurs is referred to herein as the “Closing
Date.” The transfer of the Purchased Assets to the Companies and assumption by the Companies of
the Assumed Obligations will be effective on the Closing Date immediately before the Closing. The
purchase and sale of the Company Interesis will be effective on the Closing Date immediately before
the effective time of the Merger.

4.2 Paymeni of Closing Payment Amount. At the Closing, Buyer will pay or cause to be paid to
Seller, or ai Parent’s direction, 1o the Exchange Agent or 10 Merger Sub, the Closing Payment Amount

by wire transfers of same day funds or by such other means as may be agreed upon by Parent and
Buyer.

3
N

.

4.3 Deliverics by Parent. the Companics and Seller. At or prior to the Closing, Seller, the
Companies and Parent, as the Parties determine to be applicable, will deliver the Joltowing (o Buyer:

(a} the Bifis of Sale, duly executed by Seller and Gas Opco or Electric Opco, as applicable;

(b) the Assignment and Assumption Agrecment, duly executed by Scller and Gas Opco or
Electric Qpco, as applicable;

(¢} all consents, wiivers or approvals obtained by Seller from third parties in connection with
this Agreement;

(d) the certificate contemplated by Section 9.2(d);

(e} one or more deeds of conveyance of the parcels of Real Properly with respect to which
Sctler hoids fee interests. in forms reasonably acceptable to the Parties, duly exccuted and
acknowledged by Seller and in recordable form, as necessary Lo convey the Real Property to the
Companies;
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(f) one or morc itostruments of assignment or conveyance, substantially in the form of the
Assignment of Easements, as are necessary fo transler the Easements to the Companies pursuant
to Section 8.5(a)

{g) all such other struments of assignment or convevance as are reasonably requested by
Buyer in connection with the transfer of the Purchased Assets to the Companies, each in
accordance with this Agreement;

{h) certificates of title for certificated maotor vehicles or other titled Purchased Assets, duly
executed by Seller as may be required for teansfer of such titles to the Companics pursuant to this
Agreement;

(i} terminations or releases of Non-Permitied Encumbrances on the Purchased Assets;
{j) the Assignments of Company Interests, each duly exceuted by Scller and Limited Partncr;

(k} a certificate of good standing with respect to each of Parent, Seller. and the Companies
(dated as of a recent diie prior to the Closing Date but in no event more than fifteen
(15) Business Days before the Closing Date), issued by the Sccrctary of State (or other duly
authorized officialy of the stale of incorporation or formation of cach such Person and, with
respect to Seller and the Companies, of the State of Colorado;

{I) a copy, certilied by an authorized officer of each of Parent, Seller and the Companies, of
respective resolutions authorizing the execution and delivery of this Agreement and instruments
attached as exhibits hercto and thercto, and the consummation of the transactions contemplated
hercby and thereby, together with a certificate by the Sccrctary of cach of Parcat, Seller and the
Companies as (o the incumbency of those officers authorized 1o execute and deliver this
Agreement and the instruments attached as exhibits hereto and thereto;

(m} an affidavit that Seller is not a foreign person under section 1445(b)(2) of the Code; and

(n) such other agreemunts, documents, instruments, and writings as are required to be
delivered by Parent, Seller or the Companies at or prior to the Closing Date pursuant 1o this
Agreement.

4.4  Deliveries by Buver. Al or prior to the Closing, Buyer will deliver the following to Seller:

(1) the Assignment and Assumption Agreement, duly executed by Buyer;
(b) the certificate contemplated by Section 9.3(c);

{c) all consents, waivers, or approvals obtained by Buyer [rom third parties in connection
with this Agrcement;

(d) a certificate of good standing with respect to Buyer. lo the extent applicable {dated as of
a recent date prior to the Closing Date bui in ao evenl more than {ifteen {15) Business Days
before the Closing Date), issued by the Secretary of State (or other duly authorized official} of the
States of South Dakota and Colorado, as applicable;

{¢} a copy, certified by an authorized officer of Buyer. of resolutions autherizing the
execution and delivery of this Agreement and instruments attached as exhibits kereto and thereto,
and the consummation of the Lransactions contemplated hereby and thereby, together with a
certificate by the Secretary of Buyer as 10 the incumbency of those officers authorized to execute
and deliver this Agreement and the instruments attached as exhibits hereto and thereto;

(I) all such other documents, instruments, and undertakings as are reasonably requested by
Seller in connection with the assumption by the Companies of the Assumed Obligations, and by
Buyver in connection with the transfer of the Company Interests. in accordance with this
Agreement; and

(g} such olher agreements, documents, instruments and wrilings as are required 1o be
delivered by Buyer at or prior 1o the Closing Date pursuant to this Agreemenl.
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ARTICLE V
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as set forth in the Seller Disclosure Schedule or, to the extent the relevance of such
disclosure is veadily apparent therefrom. as disclosed in the Seller SEC Filings filed prior to the date of
this Agreement, Scller represents and warrants to Buyer that:

3.1 Organization, Qualification.

(a) Seller is a corporation duly organized, validly existing, and in good standing under the laws of
Delaware and has all requisite corporate power and authority to own, Jease, and operate the Purchased
Assets and to carry on the Business as presently conducted. Seller is duly qualified or licensed to do
business as & foreign corporation and is in good standing in each jurisdiction in which the conduct of
the Business, or the ownership or operatlion of any Purchased Assets, by Seller miakes such qualification
necessary, excepl for failures (o be qualified or licensed that, individually or in the aggregate, would not
reasonably be expecled to result in a Material Adverse Effect.

{b) Limited Partner is a limited Liability company existing in good standiag under the faws of
Delaware, Limited Partner is duly qualified or licensed to do business as a foreign limited liability
company and is in good standing in each jurisdiction in which the activity of Limited Partner in such
jurisdiction thereby makes such quatification necessary. Limited Partner has not, and at the Closing will
not have, any asscts or Jiabilities other than, the limited partnership interests in the Companies.

(c) When formed, the Companies will be limited partnerships existing in good standing under the
laws of Delaware. At the Closing, cach of the Companies will be duly qualified or licensed to do
business as a foreign limited partaership and in good standing in cach jurisdiction in which the activity
of such Company in such jurisdiction thereby makes such qualification necessary. At the Closing,
neither of the Companics will have operated a business prior to the transfer and assumption hercunder
of, and neither will have any assets or liabilities other than, the Purchased Assets and the Assumed
Obligations.

5.2 Authority Relative fo this Agreement,

{a) Seller has all corporate power and authority necessary 10 execute and deliver this Apreement
and 1o consummate the transactions contemplated hereby. The execution and delivery of this
Agreement and the consummation of the transactions contemnplated hereby have been duly and validly
authorized by the board of directors of Seller and no other corporate proceedings on the part of Seller
are necessary 1o authorize this Agreement or to consummate the transactions contemplated hereby.
This Agreement has been duly and validly execuied and delivered by Seller, and constitutes a valid and
binding agreement of Seller, enforceable against Seller in accordance with its terms, excepl as such
enforceability may be limited by applicable bankrupicy, insolvency, moratorium, or other similar laws
affecting or relating to enforcement of credilors’ rights generally or general principles of equity.

(b} Limited Partner has all imited liability company power and authority nécessary to execuie
and deliver this Agreement to consummate the transactions contemplated hereby. The execution and
delivery of this Agreement and the consummation of the transactions conlemplated hereby have been
duly and validly authorized by the governing body of Limited Partner and no other limited liability
company proceedings on the part of Limited Partner or its members are necessary to authorize this
Agreement or to consummate the transactions contemplated hereby. This Agreement has been duly
and validly executed and delivered by Limited Partner, and constitutes a valid and binding agreement
of Limited Partner, enforceable against Limited Partner in accordance with its terms, except as such
enforceability may be limited by applicable bankruptcy, insolvency, moratorium, or other similar laws
affecting or relating o enforcement of creditors” rights generallv or general principles of equity.
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{c} When formed, each of the Companies will have all limited partnership power and authority
necessary to execute and deliver the instruments and agreements attached hereto which such Company
is a party and to consummale the transactions contemplated thereby. At the Closing, the exceution and
delivery of such instruments and agreements and the consummaltion of the transactions contcmplated
thereby will be duly and validly authorized by the partners of cach Company and no other limited
partnership procecdings on the part of either Company or its partners will be aceessary to authorize
such instruments and agreements or 1o consummate the transactions contemplated thereby. At the
Closing, such instruments and agreements will have been duly and validly executed and delivered by
such Company, and will constitute a valid and binding agreement of cach Company, enforceable agains
such Company in accordance with their terms, except as such enforceability may be limited by
applicable bankruplcy. insolvency, moratorium, or other similar laws affecting or relating 1o
enforcement of creditors” rights generally or general principles of equity.

3.3 Consents and Approvals: No Violation, Except as set forth in Schedule 5.3, the execution
and delivery of this Agrecment by Seller and Limited Partner, and the consummation by Seller and
Limited Partner of the transactions contemplated hereby, do not. and at the Closing the consummation
by the Companics of the {ransactions contemplated hereby will not:

(a) conllict with or result in any breach of Seller’s, Limited Partner’s or the Companies”
respective Governing Documents;... e

{b) resuit in a default {including with notice, lapse of time, or bolh), or give rise 1o any right of
termination, cancellation, or acccleration, under any of the terms, conditions, or provisions of any nole,
bond, mortgage, indendure, agreement, lease, or other instrument or obligation to which Seller, Limited
Partner. the Companies or any of their respective Affiliates is & party or hy which Seller, Limited
Partner, the Companics or any of their respective Afiiliates, the Business, or any ol the Purchased
Assets may be bound. except for such defaults {or rights of lermination. canceltation. or acceleration)
us 1o which requisite waivers or consents have been, or will prior (o the Closing be, obtained or which
if not obtained or made would nol, individually or in the aggregale, preveat or materially delay the
consummalion of the transactions contemplated by this Agreement:

(¢} violate any Law or Order applicable to Seller, Limited Partner, the Companies. any of their
respective Afliliates, or uny of the Purchased Assets, except for violations that. individually or in the
aggregate, would not reasonably be expected to tesult in a Material Adverse Effect;

(d) reguirc any declaration, filing. or registration with, or notice to. or authorization. consent, or
approval of any Governmental Entity, other than (i) the Seller Required Regulatory Approvals,
(i) such declarations, filings, registrations, notices, authorizations, consents. or approvals which, if not
oblaincd or made, would not, individually or in the aggregate, prevent or materially delay the
consummation of the transactions contemplated by this Agreement, or (iii) any requirements which
become applicable to Seller, Limited Partner or the Companies, as a result of the specific regulatory
status of Buyer (or any of its Affiliates) or as a result of any other facts that specifically relate to any
business or activitics in which Buyer (or any of its Affiltates) is or propeses to be engaged; and

(e) as of the date of this Agreement, to Seller’s Knowledge, there are no facts or circumstances
relating to Seller or any of its Subsidiaries thai, in Seller’s reasonable judgment, would be reasonably
likety to prevent or materially delay the receipt of the Seller Reguired Regulatory Approvals,

5.4  Governmental Filines,

{a) Since December 31, 2003, Scller has filed or caused to be filed with the PUC and FERC all
material forms, statements, reports, and documents (including all exhibits, amendments, and
supplements thereto} required by Law or Order to be filed by Seller with the PUC or FERC with
respect to the Business and the Purchased Asscts except for such forms, statements, reports, and
documents the failure of which to file, individually or in the aggregate, would not reasonalbly be
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expected 1o have a Material Adverse Effect. As of the respective dates on which such forms,
statements, reports, and documents were filed, cach (to the extent prepared by Scller and excluding
information prepared or provided by third parties) complied in all material respects with all
requirermnents of any Law or Order applicable to such form, statement, report, or document in effect on
such dale exeept for such forms, statements, reports and documenis the failure of which to file in
compliance with all requirecments of any law or Order, individually or in the aggregate, would not
reasonably be expected to have a Material Adverse Effect.

{b) Seller has filed or furnished with the SEC all Seller SEC Filings required to be filed or
furnished. Each Seller SEC Filing, when and as filed or furnished with the SEC, complied in all
material respects with the appficable requirements of the Securities Act, the Exchange Act and
Sarbanes-Oxley. As of their respective dates (and, if amended or supplemented, as of the date of any
such amendment or supplemeat) and as filed, the Seller SEC Filings did not contain any untruc
statement of a material fact or omit to state a material fact required to be stated therein or necessary
to make the statements made therein, in light of the circumstances in which they were made, not
misleading,

5.5 Financial Information.

{a) Schedule 5.5(a)-1 sets forth selected balance sheet information as of December 31, 2005 and
Seplember 30, 2006, respectively, wilh respect (o the Eleetric Business. Schedule 5.5(a)-2 sets [orth
selected bulance sheel information as of December 31, 2005 and September 30, 2006, respectively, with
respect 1o the Gas Business. The information set forth in Schedule 5.5{(a)-1 and Schedule 5.5(a)-2 is
collectively referred to herein as the “Selected Balance Sheet {pformation.”

(b) Schedule 5.5(b)-1 sets forth the division income statements for the Electric Business for the
12-manth period ended December 31, 2605, and the nine-month period ended Seplember 30, 2006,
Y Schedule 5.5(b}-2 scts forth the division income statements for the Gas Business for the 12-month
‘ period ended December 31, 2005, and the nine-month period ended September 30, 2606. The
information set forth in Schedule 5.5(b)-1 and Schedule 5.5(b)-2 is collectively referred to herein as the
“Division_{nrcome Statement Information.™

{c) Except as set forth in the notes thereto, the Selected Balance Sheet Information and the
Division Income Statement Information fairly present as of the dates thereof or for the periods covered
thereby, in all material respects, the items reflected therein, all in accordance with FERC Accounting
Rules and any applicable PUC accounting rules applied in accordance with Seller’s normal accounting
practices. The individual accounts in the Selected Balance Sheet Information are recorded in

accordance with GAAP, as modified by applicable FERC Accounting Rules and applicable regulatory
accounting rules.

3.6 No Material Adverse Effect. Except as sel forth in Schedule 5.6, or as otherwise
contemplated by this Agreement, since Seplember 30, 2006 no event, change or development has

occurred which, individually or in the aggregate, has had, or would reasonably be-expected to result in,
a Material Adverse Effect.

5.7 Operation in the Ordinary Course. Except as otherwise disclosed herein or set forth in
Schedule 3,7, or otherwise contemplated or permitted pursuant to the terms hereof, since
September 30, 2006 and until the date hereof, the Business has been operated in the ordinary course of
business consistent with Good Utility Practice.

58 Title and Company Interests.

{a) Except as set forth on Schedule 3.8 or as would nol, individually or in the aggregaie,
reasonably be expected to have a Malterial Adverse Effect: (i) Seller owns good and marketabie title 1o
(ur in the case of leased property, has a valid and enforceable leaseholder inerest in), the Real
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Property and the Easements; and (i) Seller has good title to the other Purchased Assets, in each case
free and clear of all Non-Permitted Encumbrances. Except as described in Schedule 5.8 or as would
net, individually or in the aggregate, reasonably be cxpected fo have a Material Adverse Effcet, the
Purchased Assets are not subject to any Preferential Purchase Rights. The Purchased Assets have been
maintained consistent with Good Utility Practice, cxcept to the extent that the failure to so maintain
the Purchased Asscts, individually or in the aggregate, would not reasonably be cxpected 1o have a
Maiterial Adverse Effect. The Easements are all of the easements. railroad crossing rights and
rights-of-way. and similar rights (other than public rights-of-way} necessary, in all material respects, for
the operation of the Business as currently conducted.

(b) (i) From the date of formation of the Companics until the transfer of the Company Interests
to Buyer, Seller will be, and thereafter Buyer will be, the legal and beneficial owner of all of the
Company lnterests, and will hald such Company Interests free and clear of any and all Encumbrances;
and (ii) the Company Interests have not been issued in violation of any federal or state securities laws.

5.9 Leases. Schedule 5.9 describes to Scller’s, Knowledge as of the date hereof, all real property
leases under which Seller is a lessee or lessor that relate principally 1o the Business or the Purchased
Assets.

5.10 Environmental, The only representations ard warranties given in respect to Environmental
Laws, Environmental Permits, Environmental Claims, or other envirommental matlers are those
contained in this Section 5.10. and none of the other representations and warrantics contained in this
Agreemenl will be deemed to conslitute, directly or indirectly, a representation and warranty with
respect to Environmental Laws, Environmental Permits, Environmental Claims, other environmental
malicrs, or matlers incident 10 or arising out of or in connection with any of the foregoing. All such
malters are governed exclusively by this Section 5.1t

(a) Except as sct forth on Schedule 5.100a)-1, (i) Seller presently possesses alt Environmental
Permits necessary 10 own, maintain. and operate the Purchased Asscts as they arc currenatly being
owned, maintained and operated, and to conduct the Business as it is currently being operated and
conducted, except with respect to the failure to possess any Environmental Permits that, individually or
in the apgregate, would not reasonably be expected to have a Maiterial Adverse Effect, (ii) with respect
to the Purchased Assets and the Business, Seller is in compliance in all material respects with the
requirements of such material Environmental Permits and Environmental Laws, and (iii) Seller has
received no written notice or information of @n intent by an applicable Governmental Entity to
suspend. revoke, or withdraw any such Environmental Permits, except with respect 1o any
Environmental Permit that, if suspended. revoked or withdrawn, individually or in the aggregate, would
not reasonably be expected to have a Material Adverse Effect. To Seller’s Knowledge as of the date
hereof, Schedule 5.10(a)-2 sels forth a list of all material Environmental Permits held by Seller {or the
operation of the Business.

{b) Except as individually or in the aggregate would not reasonably be expected to have a
Materia! Adverse Effect or as sct forth on Schedule 5,10(b). neither Seller nor any Aftiliate of Seller
has received within the last three (3) years any written notice, report, or other information regarding
any actual or alleged violation of Environmental Laws, Environmental Permits, or any liabilities or
potential liabilities. including any investigatory, remedial, or corrective obligations, relating to the
operation of the Business or the Purchased Assets arising under Environmental Laws. To Seiler’s
Knowledge as of the date hereof, Schedule 5. 10(b) sets forth a list of the written notices, reports or
information that Seller or any Affiliate of Seller has received within the last three (3) years regarding
any such actual or alleged violations of Environmental Laws or Environmenial Permits.

(¢} Except as individually or in the aggregate would not reasonably be expecied to have a
Material Adverse Effect or as set forth on Schedule 5.10(c), (i) there is and has been no Release from,
in, on, or beacath the Real Property that could form a basis for an Environmentat Claim. and (i} there
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are no Environmental Claims related to the Purchased Assets or the Business, which are pending or. to
Scller's Knowledge, threatened against Seller. To Seller’s Knowledge as of the date hereof,

Scheduie 5.10(¢) sets forth a list of all Releases from, in, on or beneath the Real Property that could
form the basis for an Environmental Claim, and of all Environmental Claims pending or threatened
against Seller that are principally related to the Purchased Assets or the Business.

5.11 Labor Matlers. Schedule 5.1 lists each collective bargaining agreement covering any of the
Business Emplovees to which Seller is a party or is subject (each, a “Collective Bargaining
Agreement™) as of the date hereof. Except to the extent set forth in Schedule 3,11 or as individually or
in the aggregate would not reasonably be expected to have a Material Adverse Effect, (i) Seller is in
material compliance with all Laws applicable to the Business Employees respecting employment and
employment practices, teems and conditions of emplovment, and wages and hours: (i} Seller has not
received written nolice of any unfair labor practice complaint against Scller pending before the
National Labor Relations Board with respect to any of the Business Employees: (iii) Seller has not
received notice that any representation petition respecting the Business Employces has been filed with
the National Labor Relations Board; (iv) Selier is in material compliance with the 1crms of and its
obligations under the Collective Bargaining Agreements, and has administered each Collective
Bargaining Agreement in manner consistent in all material respeets with the terms and conditions of
such Collective Bargaining Agreements: (v) no malerial grievance or material arbitration proceeding
arising out af or under the Colleclive Bargaining Agreements is pending against Seller; and (vi) there is
no fabor strike, slowdown, work stoppage, or lockout actually pending or, to Seller's Knowledge,
threatened against Seller in respect of the Purchased Assels or the Business., Except for the Severance
Compensation Agreements sel forth on Sghedule 5.11 with respect to the Business Employees
identilied on Schedule 1.1-B, obfigations to be assumed or undertaken by Buyer or the Companies
pursuant to Sections 2.6(a) or 8.8, and severance compensation agreements exisling as of the date
hereof, if any, with respect 1o additional employees that may be added (o the Business Employees after
the date hereof by Buyer and Parent pursuant 1o clause (iii) of the definition thereof, there are no
employment, severance, or change in control agreements or conlructs between Seller and any Business
Employee under which Buyer or either of the Companies would have any liability. A true, correct, and
complete copy ol each Colleclive Bargaining Agreemenl. any renewal or replacement of any Collective
Bargaining Agreement that will expire prior 1o the Closing Date, and any new coliective bargaining
agreement covering any of the Business Employees entered into by Seller between the date hereol and
the Closing {each a “Successor Collective Bargaining Agreement”™), has been made available to Buyer
prior te the date hereof or will be made available to Buyer prior to the Closing Date, respectively.

5.12  ERISA; Benefit Plans,

(a)} Schedule 5.12(x) fists cach employee benefit plan (as such term is defined in scction 3(3) of
ERISA} and cach other plan, program, or arrangement providing benefits to employees that is
maintained by, contributed to, or required to be contributed to by Seller {or any ERISA Affiliate of
Seller) as of the date hereof on account of current Business Employvecs or persons who have retired
from the Business (cach, a “Benefit Plan™), Copies of such plans and all amendments and direct
agreements pertaining thereto, together with the most recent annual report and actuarial report with
respect thereto, if any, have been made available to Buyer prior to the date hereof.

(b) Each Benefit Plan that is intended to be qualified under scction 401{a) of the Code has
received a delermination from the Internal Revenue Service that such Benefit Plan is so qualified. and
cach trust that is intended to be exempt under section 501(a) of the Code has received a deiermination
letter that such trust is so exempt. Nothing has occurred since the date of such determination that
would materialty adversely affect the qualified or exempt status of such Benefit Plan or trust, nor will
the consummation of the transactions provided for by this Agreement have any such effect. Copies of
the most recend determination letter of the IRS with respect 1o each such Bencfit Plan or trust have
been made available to Buyer prior to the date hercoll
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(c} (i} Each Benefit I'lan has been maintained, tunded, and administered in compliance with its
terms, the terms of any applicable Collective Bargaining Agreements, and all applicable Laws, including
ERISA and the Code, {ii) there is no “accumulated funding deficiency” within the meaning of
scction 412 of the Code with respect to any Benefit Plan which is an “employce pension benefit plan™
as defined in scetion 3(2) of ERISA, and (jii) no reportable event {within the meaning of section 4043
of ERISA} and no cvent described in sections 4041, 4042, 4062 or 4063 of ERISA has occurred or
exists in connection with any Benefit Plan, excepl in the case of (i). (i) and (i) as would not,
individually or in the aggregate, reasonably be expected to have a Material Adverse Effect. As of the
date of this Agreement, no proceeding has been initiated to terminate the Selier Pension Plan nor has
the Pension Benefit Guaranty Corporation threatened to terminate the Seller Pension Plan. Neither
Selter nor any ERISA Affiliate has any obligation to contribule 1o or any other liability under or with
respect 1o any multiemployver plan (as such term is defined in section 3(37) of ERISA), except as
individually or in the aggregate would not reasonably be expecied 10 have a Malerial Adverse Effect.
No liability under Title IV or section 302 of ERISA has been incurred by Seller or any ERISA Affiliate
that has not been satisfied in full. and ro condition exists that presents a material risk (o Seller or any
ERISA Affiliate of incurring any such liability, other than liability for premiums due 1o the Pension
Benefil Guaranly Corporation, excepl as individually or in the aggregate would not reasonably be
expecled 1o have a Material Adverse Effect. No Person has provided or is required Lo provide security
to the Scller Pension Plan under section 401(a}(2%) of the Code due to a plan amendment (hat results
in an increase in current liability, except as individually or in the aggregate would not reasonably be
expeeted to have a Material Adverse Effect.

(d) Except for the ERISA Case, as set forth on Schedule 5.12(d} or as individually or in the
aggregale would not reasonably be expected o have a Material Adverse Effect, (i) there is no litigation
or governmental adminisirative proceeding or, 1o SeHler’s Knowledge, investigation invalving any Benelit
Plan, and (i} the administrator and the fiduciaries of each Benefit Plan have in all material respects
complied with the applicable requirements of ERISA, the Code, and any other requirements of
applicable Laws, including the fiduciary responsibilities imposed by Part 4 of Title I, Subtitie B of
ERISA. Except as set forth on Schedule 5.12(d) or as individually or in the aggregate would not
reasonably be expectied o have a Malerial Adverse Effect, there have been no non-exempt “prohibited
trapsactions™ as described in section 4975 of the Code or Title I. Part 4 of ERISA involving any Benefit
Plan, and, to Seller’s Knowledge, there are no facts or circumstances which could give rise 1o any tax
imposed by section 4975 of the Code or Section 502 of ERISA with respect to any Benelit Plan.

{e) Except as individually or in the aggregale would not reasonably be expected 1o have a
Material Adverse Effect, all contributions (including all employer matching and other contributions and
all employee salary reduction contributions) for all periods ending prior o the Closing Date (including
periods {rom the {irst day of the current plun vear to the Closing Date) have been paid to the Benefit
Plans within the time required by Law or wili be paid 1o the Benefit Plans prior to or as of the Closing,
notwithstanding any provision of any Benefit Plan Lo the contrary. Al returns, reports, and disclosure
stalements required to be made under ERISA and the Code with respect o the Benefit Pluns have
been timely filed or delivered except to the extent the failure to file such returns, reports and
disclosure statements would not, individually or in the aggrepate, reasonably be expected to have a
Material Adverse Effcct.

(f} Except as individually or in the aggregate would not reasonably be expected to have a
Material Adverse Effecl, cach Benefit Plan that is a group health plan (within the meaning of Code
section 5000(b)(1)) in all material respects complies with and has been maintained and operated in
maierial compliance with each of the health care continuation requirements of section 49808 of the
Code and Part 6 of Title [, Subtitle B of ERISA (or the applicable requirements of Stale insurance
continuation law) and the requirements of the Health Insurance Prolection Porlahifity and
Accountability Act of 1996.
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(z) Schedule 5.12(g) sets forth the medical and life insurance benefits provided as of the date of
this Agreement by Sclier to any currently retired or former cmployees of the Business other than
pursuant to Part 6 of Subtitle B of Title I of ERISA, section 4980B of the Code. or similar provisions
of state law,

(h) Except for obligations assumed by Buyer as provided in Section 8.8, no provision of any
Benefit Plan would require the payment by Buyer, the Companies or such Benefil Plan of any money
or other property, or the provision by Buyer, the Companies or such Benefit Plan of any other rights or
henefits, Lo or on behalf of any Business Employee or any other cmployee or former employee of
Seller solely as a result of the transactions contemplated by this Agreemeni. whether or not such
payment would constitute a parachute payment within the meaning of section 280G of the Code.

(i} During the past seven (7) years, neither Seller nor any ERISA Affiliate (including either of
the Companies or the Business) has contributed 1o any “multiemployer plan™ within the meaning of
section 3(37) of ERISA.

5.13  Certain Contracts and Arrangements.

(2) To Seller’s Knowledge as of the date hereol, except for any contract, agreement, lease,
commitmenl, understanding, or instrument which (i) is disclosed or described on Schedule 5.9,
Schedule 5.11, Schedule 5.12(a), Schedule 5.82(g) or Schedule 5.13(a), or (i) has been entered into in
the ordinary course of business and is not material (o the conduct of the Business as currently
conducted by Seller, as of the date of this Agreement, Seller is not a parly to any contract, agreemeit,
lease. commitment, understanding, or instrument which is principally related to the Business or the
Purchased Assets other than agreements that relate to both the Business and the other businesses of
Seller, and any other contracts, agreements, personal property lgascs, commitments, understandings, or
instruments which are Excluded Assets or Excluded Liabilities. Except as disclosed or described in
Schedule 5.13(a) or as, individually or in the aggregate, would not reasonably be expected to have a
Material Adverse Effect, (A) cach material Business Agreement constitutes a valid and binding
obligation of Sclier and, to Seller's Knowledge, constitutes a valid and binding ebligation of the other
partics thereto and is in full force and effect; (B) Seller is not in breach or default (nor has any event
occurred which, with notice or the passage of time, or both, would constitute such a breach or default)
under, and has not received written notice that it is in breach or default under, any material Business
Agreement, excepl for such breaches or defaults as to which requisite waivers or conseats have been
obtained; (C) to Seller’s Knowledge, no other party to any material Business Agreement is in breach or
default (nor has any event occurred which, with notice or the passage of time, or both, would constitute
such a breach or default) under any material Business Agreement; and (D) Seller has not received
written aotice of cancellation or termination of any material Business Agreement,

(b) Schedule 3.13(b) sets forth a list of cach municipal franchise agreement relating to the
Business to which Seiler is a party (the “Franchises™) as of the date hereof. Except as disclosed in
Schedule 3.13(b) or, individually or in the aggregate, as would not reasonably be expected to have a
Malterial Adverse Effect, Seller is not in default under such agreements and, to Selicr's Knowledge,
each such agreement is in full force and effect. Except as set forth in Schedule 3,13¢h) or, individually
or in the aggregate, as would not reasonably be expecled to have 2 Material Adverse Effect. Seller has
all franchises necessary for the operation of the Business as preseatly conducted,

5.14  Legal Proceedings and Orders. Except as set forth in Schedule 5.14 or, individually or in
the aggregate, as would not reasonably be expected to have a Material Adverse Effect, there are no
Claims relating to the Purchased Assets or the Business, which are pending or, to Seller's Knowledge,
threatened against Seller. Except for any Regulatory Orders, as set forth in Schedule 5.14 or as
individually or in the aggregate would not reasonably be expected to have a Material Adverse Effect,
Scller is not subject to any outstanding Orders that would reasonably be expected to apply to the
Purchased Asscts or the Business following Closing.
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5.15 Permits. Except as individually or in the aggregate would not reasonably be expected to
have a Material Adverse Effect, Scller has all Permits required by Law for the operation of the
Business as presently conducted. Except as individually or in the aggregate would not reasonably be
expected 1o have a Material Adverse Effect, (i) Scller has not received any written notification that it is
in violation of any such Permits, and (i) Scller is in compliance in all respects with all such Permits.

5.16 Compliance with Laws. Except as individually or in the aggregate would not reasonably be
expected to have a Material Adverse Effect, Seller is in compliance with all Laws, Orders and
Regulatory Orders applicable 10 the Purchased Assets or the Business. No investigation or roview by
any Govermmental Entity with respect to Seller or any of its Subsidiaries is pending or, to Seller’s
Knowledge, threatened, except as individually or in the aggregate would not reasonably be expected ta
have a Material Adverse Effect. This Section 5.16 does nol relate to matters with respect to ERISA
and the Benefil Plans, which are the subject of Scction 5.12, envirommental matters, which are the
subject of Section 5.10, Taxes, which are the subject of Section 5,18, or Jabor matiers, which are the
subject of Section 5.11.

5.17 Insurunce. Except as individually or in the aggregate would not reasonably be expected to
have a Malerial Adverse Effect, since December 31, 2005, the Purchased Assets have been continuously
insured with financially sound insurers in such amounts and against such risks and losses as are
customary in the natural gas or electric utility. industry, and Scller has not received any wrillen notice
of cancellation or termination with respect to any material insurance policy of Seller providing coverage
in respect of the Purchased Assets. Except as individually or in the ageregate would not reasonably be
expected 10 have a Material Adverse Effect, all insurance policies of Seller covering the Purchased
Assets are in [ull force and effect: however, coverage of the Purchascd Asscts under Sclicr’s insurance
policies will terminate as of the Closing,

3.18 Taxes.

(a) Except as individually or in the aggregale would not reasonably be expected 1o have a
Material Adverse Effect, all Tax Returns relating to the Business or the Purchased Assets, including all
property, activities, income. employees, sales, purchases, capital or gross receipts of Seller relating
thereto, required 0 be filed by ar on behalf of Seller on or prior {o the Closing Date have been or will
be filed in a timely manner, and all Taxes required to be shown on such Tax Returns (whether or not
shown on any Tax Retarn) have been or will be paid in full, except to the extent being contested in
good faith by appropriate proceedings. Except as would pot reasonably be expected to have a Material
Adverse Effect, all such Tax Returns were or will be correct and complete in all respects, and were or
will be prepared in compliance with all applicable Laws and regulations.

(bY  Except as individually or in the aggregate would not reasonably be expected o have a
Matcrial Adverse Effect, Scller has withheld and paid all Taxes required to have been withheid and
paid in connection with amounts paid or owing to any employee or independent contractor, service
provider, credit, member, stockhotder or other third party in connection with the Business or the
Purchased Assets. "

() Seiler is not a party directly or indirectly to any Tax allocation or sharing agreement relating
1o the Business or the Purchased Assets.

5.1%  Fees and Commissions. No broker, finder, or other Person is entitled to any brokerage
fees, commissions, or finder's fees for which Buyer could become liable or obligated in connection with
the transuctions contemplated hereby hy reason of any action taken by Scller.

5.20 Sufficicney of Assets.  Except as individually or in the aggregate would not reasonably be
expected to have a Material Adverse Effect, the Purchased Asscts, together with the assets identified in
Secctions 2.2¢i), 2.2(1% and 2.2(m), and the rights of Buyer under the Transition Services Agrecment.

T
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constitute all of the assets necessary for Buyer to conduct the Business in substantially the same
manner as Seller conducted the Business prior to the Closing,

521 Relaled-Party Agreements, As of the date of this Agreement. except as sel forth on
Schedule 5.21, Seller is not a parly with any of its Affiliates to any material agreement. contract,
commitment, transaction, or proposed transaction related (o the Business. As of the date of this
Agreement, excepl as set forth on Schedule 5.21, no material contract, agreement, or commitment
inciuded in the Purchased Assets has, as a counterparty thereto, an Affiliate of Seller.

5.22 Financial Hedges, Except in accordance with the hedging practices as described in
Schedule 5.22, Seller is not currently a party to any financial hedges, futures contracts, options
contracts, or other derivatives transactions in respect of Seller’s gas supply porifolios for the Business.
Schedule 5.22(a), to be attached o this Agreement fifteen (15) days prior to the Closing, will set forth
a list of all financial hedges, {uture contracts, options or other derivative transactions in respect of
Seller’s gas supply portfolio for the Business to which Seller is a party as of ihe date thereof.

523 No Qther Representations and Warrantics. Except for the representations and warranties
of Seller contained in this Agrecment, the Assct Purchase Agrecment, the Merger Agreement, or any
of the exhibits, schedules or other documents attached herelo or delivered pursuant (o any of the
foregoing, Seller is not making and has not made, and no other Person is making or has made on
behalf of Seller, any express or implied représentation or warranty in connection with this Agreement
or the transactions contemplated hereby, and no Person is authorized to make any representations and
warrsanties on behall of Seller.

ARTICLE V1
REPRESENTATIONS AND WARRANTIES OF BUYER

Except as set forth in, or gualified by any matter set forth in, Schedulg 6.3, Buyer represents and
warrants to Seller as follows:

6.1 Orpanization. Buyer is a corporation duly organized, validly existing, and in good standing
under the laws of South Dakota and has all requisite corporate power and authority to own, lease, and
operate its propertics and {o carry on its business as is now being conducted.

6.2 Authority Relative to this Agreement. Buyer has the requisite corporate power and authority
to, and it has taken all corporate action necessary to, execute and deliver this Agreement and to
consummate the transactions contemplated hereby. The execution and delivery of this Agreement and
the consummation of the transactions contemplated hereby have been duly and validly authorized by
the board of dircctors of Buyer and no other corporate proceedings on the part of Buyer are nccessary
to authorize this Agreement or to consummate the transactions contemplated hereby, This Agreement
has been duly executed and delivered by Buyer, and constitutes a valid and binding agreement of
Buyer, caforceable against Buyer in accordance with its terms, except as such enforceability may be
limiled by applicable bankruptcy, insolvency, moratorium, or other similar laws affecting or relating to
enforcement of creditors’ rights penerally or general principles of equity.

6.3 Consents and Approvals: No Violation, Except as set forth in Schedule 6.3, the execution

and delivery of this Agreement by Buyer, and the consummation by Buyer of the (ransactions
contemplated hereby, do not:

{a) conflict with or result in any breach of Buyer's Governing Documents:

{b) result in a defaunit (including with notice. lapse of time, or both), or give rise 1o any right of
termination, cancellation, or acceleration. under any of the terms, conditions. or provisions of any note,
bond, mortgage, indenture, agreement, lease, or other instrument or obligation to which Buyer or any
of its Affiliates is a party or by which Buyer or any of its Affiliates or any of their respective assets may

C-30

-

AQUILA, INC. S-4 GREAT PLAINS MERGER Proj: P1476CHI0T Job: 07ZBN18201 File: MY18201A.;11
Page Dim: 8.250" X 10.750" Copy Dim: 38. X 54.3



MERRILL CORPORATION DINGRAMY 7-MAY-07 06:08 DISK123:[0FZRNT.GTZBNIB201 MY 18201 A -1

nilldmi Free:

S0D#/300D Foot: o/ QD VIRSeq: 10CIr: 0

DISKO24: | PAGER.PSTYLES|UNIVERSAL BST:61 11 CCs: 49924

1

be bound, except for such defaults (or rights of termination, cancellation. or acceleration) as to which
requisite waivers or consents have been, or will prior to the Closing be, obtlained or which if not
obtained or made would not, individually or in the aggregate, prevent ar materially delay the
consummation of the transactions contemplated by this Agreement or the Assct Purchase Agreement;

(c) violule any Law or Order applicable t» Buyer, any of its Affiliates, or any of their respective
assels, except for violations that, individually or in the aggregate, would not reasonably be expected to
prevent, materially delay or impair the ability of Buyer to consummate the transactions contempiated
by this Agrcement or the Assct Purchase Agreement;

(d) require any declaration, filing. or regisiration with. or notice to, or authorization, consent, or
approval of any Governmental Entity, other than (i) the Buver Required Regulatory Approvals, or
(ii} such declarations. filings. registrations, notices, authorizations, consents, or approvals which, if not
oblained or made, would not, individually or in the aggregate, prevent or materially delay the
consummation of the transactions contemplated by this Agreement or the Assel Purchase Agreement:
and

(c} as of the date of this Agreement, Buyer docs not know of any facts or circumstances refating
to Buyer or any of its Subsidiarics that, in Buyer’s reasonable judgment, would be reasonably likely to
prevent or materially delay the receipt of the Buyer Required Regulatory Approvals.

6.4 Fecs and Commissions. No broker, finder. or other Person is entitled to any brokerage fecs.
commissions. or finder’s fees for which Seller could become liable or obligated in connection with the
transactions contemplaied hereby by reason of any action taken by Buver,

6.5 Financing,

(a) At the Closing, Buyer will have sufficient funds available to pay the aggregate amount of
consideration payable 1o Scller, or at Parent’s dircetion, 10 Merger Sub or the Exchange Agent,
pursuant to this Agreement and the Assct Purchase Agrecrent (the “Buver Financing™).

(b) Buyer has delivered o Seller and Parent true and complete copies of all commiiment letiers
(as the same may be amended or replaced, the “Buyer Financing Commiments™), pursuant 1o which
the lender parties thereto have agreed, subject to the terms and conditions thereof, to provide or cause
to be provided to Buver the Buyer Financing. As of the date of this Agreement, (i) none of the Buyer
Financing Commitments has been amended or modified. {ii) the commitments contained in the Buyer
Financing Commitments have not been withdrawn or rescinded in any material respect. (iii) the Buyer
Financing Commitments are in full force and effect, and (iv) there are no conditions precedent or
other contingencies related to the funding of the full amount of Buyer Financing other than as set forth
in the Buyer Financing Commitments. As of the date of this Agreement, no event has occurred which,
with or without notice. lapse of time or both, would constitute a default or breach on the part of the
Buyer under any term or condition of the Buyer Financing Commitments. As of the date of this
Agreement, Buyer has no reason to believe that it or any of its Subsidiaries will not be able to satisfy
on a timely basis any term or condition contained in the Buyer Financing Commitments or that the fuill
amount of the Buyer Financing Commitments will not be available to Buyer as of the closing of the
transactions condemplated by this Agreement and the Asset Purchase Agreement. Buyer has fully paid
any and alf commitment fees that have been incurred and are due and pavable as of the date hercof in
connection with the Buyer Financing Commitments.

(¢) As of the date of this Agreement, Buver has no reason to believe that it or any of its
Subsidiaries will not be able {o satisfy on a timely busis any term or condition contained in this
Agreement or the Assel Purchase Agreement, or that the full amount of the consideration pavable by
Buver to Scller, or to Merger Sub or the Exchange Agent as directed by Parent, pursuant 1o this
Agreement or the Asset Purchase Agrecment, will not be available to Buyer as of the closing of the
transactions contemplated by this Agreement or the Asset Purchase Agreemcent.
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6.6 No Other Agreements. This Agreement, the Merger Agreement, the Asset Purchase
Agrecment, the letter of intent dated November 21, 2006 between Buyer and Parent, and the Transition
Services Agreement are the sole agreements and arrangements between or among Buyer and Parent
and their respective Affiliates with respect to the transactions contemplated hercin and therein.

6.7 No Other Representations and Warranties, Except for the representations and warranties of
Buyer contained in this Agreement, the Asset Purchase Agreement. the Merger Agreement, or any of
the exhibits, schedules or other documents attached hereto or delivered pursvant to any of the
foregoing, Buyer is not making and has not made, and no other Person is making or has made on
behalf of Buyer, any express or implied representation or warranty in connection with this Agreement
or the transactions contemplaied hereby, and no Person is authorized to make any representations and
warranties on behalf of Buyer.

ARTICLE VII
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB
Parent and Merger Sub hereby represent and warrant to Buyer and Seller that

7.1 Organization. Each of Parent and Merger Sub is a legal entity duly organized, validly
existing and in good standing under the Laws-of its jurisdiction of organization and has all requisite
corporate or similar power and authority 1o own, leasc and operate its properties and assets and 10
carty on its business as presently conducted.

7.2 Authority Relative to this Agreement. Except as set forth on Schedule 7.2, Parent and
Merger Sub each have the requisite corporate or similar power and authority Lo, and each of them
have taken all corporate or similar action necessary (0, execute, deliver and perlorm ils obligations
under this Agreement. This Agreement has been duly executed and delivered by each of Parent and
Merger Sub and is a valid and binding agreement of Parent and Merger Sub, respectively, enforceable
against each of them in accordance with ils terms, except as such enforceability may be limited by
applicable bankrupitey, insolvency, moratorium, or other similar laws affecting or relating to
enforcement of creditors” rights generally or general principles of equity. No vote or approval of the
stockholders of Parent is required in connection with the execution, delivery or performance by Parent
of its obligations under this Agreement,

7.3 Consents and Approvals; Mo Violation, Except as set forth in Schedule 7.3, the execution
and delivery of this Agreement by Parent and Merger Sub, and the performance by Parent or Merger
Sub of their respective obligations hereunder, do aot

{a) conflict with or result in any breach of Parent’s or Merger Sub’s Governing Documents;

(b) result in a default (including with notice, lapse of 1ime, or both), or give rise 10 any right of
termination, canceilation, or acceleration, under any of the lerms, conditions, or provisions ol any note,
bond, morlgage, indenture, agreement, lease, or other instrument or obligation e which Parent, Merger
Sub or any of their respective Affiliates is a party or by which Parent, Merger Sub or any of their
respective Affiliates, business or assets may be bound. except for such defaults (or rights of termination,
cancellation, or acceleration) as to which requisite waivers or consents have been, or will prior to the
Closing be, obtained or which if not obtained or made would not, individually or in the aggregate,
prevent or materially delay the consummarion of the transactions contemplated by this Agreement, the
Asset Purchase Agreement or the Merger Agreement;

{c} violate any Law or Order applicable to Parent, Merger Sub, any of their vespective Afliliates,
excepl for violations that, individually or in the aggregate, would nol be reasonably be expecled 1o
prevent or materially delay the ability of Parent or Merger Sub to consummate the transactions
contenplated in this Agreement, the Assel Purchase Agreement or the Merger Agreement;
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(d) require any declaration, filing, or registration with, or notice to, or authorization, consent, or
approval of any Governmental Entity. other than (i) the Reguired Regulatory Approvals. (i) such
declarations, filings, registrations, notices, authorizations, consents, or approvals which, if not obtained
or made, would not, individually or in the aggregate, prevent or malerially delay the consummation of
the transactions contemplated by this Agrecment, the Asset Purchase Agreement or the Merger
Agreement, or {iii} any requirements whicll become applicable to Parent or Merger Sub as a result of
the specific regulatory status of Buyer (or any of its Affiliates) or as a result of any other facts that
specifically relale 10 any business or activities in which Buyer (or any of ils Affiliates) is or proposes o
be engaged: and

{c) as of the date of this Agreement, Parent does not know of any facts or circumstances relating
to Parent or any of its Subsidiaries tha, in Parent’s reasonable judgment. would be reasonably likely to
prevent or materially delay the receipt of the Material Parent Regulatory Conscnls (as defined in the
Merger Agreement).

7.4 Merver Agreement. Parent has delivered to Buver a true and complete copy of the Merger
Agreemenl. As of the date of this Agreement. (a) the Merger Agreement has not been amended or
madified, (b) the Merger Agreement is in {ull force and effect, and (c) there are no conditions
precedent or other contingencies related to the obligations ol the Parties under the Merger Agreement
other than as sct fortl in the Merger Apreement. As of the date of this Agreement, Parent has no
reason to bhelieve that it or any of its Subsidiaries will not be able 1o satisfy on a timely basis any term
or condition contained in the Merger Agrecment.

7.5 Ngo Other Representations and Warranties. Except for the representations and warranties of
Parent and Merger Sub contained in this Agreemenl, the Asset Purchase Agreement. the Merger
Agreement, or any of the exhibits, schedules or other decuments attached hercto or delivered pursuant
1o any of the [oregoing. neither Parent nor Merger Sub is making and neither has made, and no other
Person is making or has made on behall of Parent or Merger Sub, any express or implied
representation or warranty in connection with this Agreement or the transactions contemplated herehy,
and no Person is authorized 1o make any representations and warranties on behall of Parent or Merger
Sub.

7.6 Fees and Commissions. No broker, finder, or other Person is entitled to any brokerage lees,
commissions, or finder’s fees for which Seller or Buyer could become liable ar obligated in connection
with the transactions contemplated hereby by reason of any action taken by Parent or Merger Sub.

7.7 No Other Agreements. This Agreement. the Merger Agreement, the Asset Purchase
Agreement, the letier of intent dated November 21, 2006 between Parent and Buyer, and the Transition
Scrvices Agreement, are the sole agreements and arrangements between or among Parent and Buyer
and their Affiliates with respect to the transactions conlemplated herein and therein.

ARTICLE VIII
COVENANTS OF THE PARTIES

8.1 Conduct of Business.

(a) Except as contemplated in this Agreement, required by any Business Agreement, Law. or
Order, or otherwise described in Schedule 8.1, during the period from the date of this Agreement
to the Closing Date, Sclier will operate the Purchased Assets and the Business in the ordinary
course and in all material respects consistent with Good Utility Practice and will use reasonable
best efforts to preserve inlact the Business, and to preserve the goodwill and relationships with
customers, supplicrs, Governmental Entities, and others having business dealings with the Business,
Without limiting the generality of the foregoing, cxcept as required by applicable Law, or Order,
or as otherwise described in Schedule 8.1, prior to the Closing Daie, without the prior written
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consent of Buyer and Parent, which will not be unreasonably withheld, delayed or conditioned,
Seller will not:

(i} create, incur or assume any Non-Permitted Encumbrance upon the Purchased Assets,
excepl Tor any such Encumbrance that will be released al or prior to the Closing;

(i} make any material change in the level of inventories customarily maintained by Seller
with respect to the Business, other than in the ordinary course of business or consistent with
Good Utility Practice;

(iii) other than any such sales, leases, transfers, or dispositions involving any Purchased
Assets involving less than $350.000 on an individual basis. or $1,750,000 in the agprepate, sell,
lease, transfer, or otherwise dispose of any of the Purchased Assets, other than (A) in the
ordinary coutse of business, or (B) consistent with Good Utility Practice;

(iv} make or commit to any capilal expenditures relating to the Business or the
Purchased Assels in excess of the amount reflected for such expenditures in the Capital
Expenditure Budget for the year in which those capital expenditures are made, or up to 109%
in excess of such amount if necessary as a resull of increases in the costs of labor,
commodities materials, services, supplies, equipment or parls after the date hereof, except lor
capilal expenditures (A} -required under any Business Agreement 10 which Seller or any of its
Subsidiaries is a party as of the date of this Agreement, a copy of which has been made
availablc to Buyer; (B) incurred in connection with the repair or replacement of facilities
destroyed or damaged due to casualty or accident (whether or not covered by insurance)
necessary o provide or maintain safe and adequate natural gas service or electric service, as
applicable, to the utility customers of the Business; provided that, Seller shall, if reasonably
possible, consult with Buyer prior to making or agreeing to make any such expenditure; and
(C) other capital expenditures refating to the Business or the Purchased Assets of up to
$350.,000 individually or $1,750,000 in the aggregate for each twelve (12) month budget cycle;

{v} spend in excess of $1.000,000 individually or in the aggregate 1o acquire any business
that would be included in the Business or the Purchased Assets, whether by merger,
consolidation, purchase of property or otherwise (valuing any non-cash consideration at its fair
market valuc as of the date of the exccution of a binding agreement for the acquisition);

{vi} other than (A} in the ordinary course of business, {B) upon terms not materially
adverse to the Business, the Purchased Assels, the Colorado Business and the Colorado
Assets, taken together, or (C) as otherwise permitted under this Section 8.1(a), (1) enter into,
amend, extend, renew, modidy or breach in any material respect, terminate or allow 10 lapse
(other than in accordance with its terms), any materiul Business Agreement, or any contract
that would have been a material Business Agreement if in effect prior 1o the date hereof;

(vii) grant severance or termination pay to any Business Employee or former employee of
the Business that would be the responsibility of Buyer;

(viii) terminate, establish, adopt, enter into, make any new, or accelerate any existing
benefits under, amend or otherwise modify, or grant any rights to severance, termination or
retention benefits under, any Benefit Plans (including amendments or modifications to any
medical or life insurance benefits provided by Seller or Seller’s adoption or grant of any new
medical or life insurance benefits to any currently retired or {former cmployees of the
Business), or increase the salary, wage, bonus or other compensation of any Business
Employees who will become Transferred Employees, except for (A) grants of equity or equity
based awards in the ordinary course of business, (B) increases in salary or grants of annual
bonuses in the ordinary course of business in conncction with normal periedic performance
revicws (including promotions) and the provision of individual compensation and benefits to
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new and existing directors, officers and employees of Seller consistent with past practice
{which shall not provide for benefits or compensation payable solely as a result of the
consummation of the transactions contemplated hercunder, in the Asset Purchase Agreement
or the Merger Agreement), (C) actions necessary to satisfy existing contractual obligations
under Benefit Plans cxisting as of the date of this Agreement. or (D) bonus payments.
together with any such bonus payments permitted under the Partnership Interests Purchase
Agreement and the Merger Agreement, not to exceed an aggregate of $300.000 to executives
in Seller’s compensation bands E through G;

(ix) negotiate the renewal or extension of any Collective Bargaining Agrecment or enter
into any new colleclive bargaining agreement, without providing Buyer with access to all
information relaling 1o such new coilective bargaining agreemenl. or the renewal or extension
of any such Collective Bargaining Agreement, and permitting Buyer 1o consult from time to
time with Seller and its counsel on the progress thereof; provided that the negotiation of such
rencwal or extension will be conducted in a manner consistent with past practice, and Seller
will not be obligated to follow any advice that may be provided by Buyer during anv such
consultation;

{x) agree or consent to any material agreements or material modifications of material
existing agreements or material courses of dealing with the FERC, the PUC or any other state
public utility or service commission, in each case in respect of the operations of the Business
or the Purchased Asseis, except as required by Law to obtain or renew Permits or agrecments
in the ordinary course of business consistent with past practice;

{xi) modify, amend or terminate, or waive, release or assign any material rights or claims
with respect to any confidentiality or standstill agreement relajing to the Business or the
Purchased Assets 10 which Scler or any of its Subsidiaries is a party (it being agreed and
acknowledged that Seller may grant watvers under any such standstill agreement (o allow a
third party Lo submil an Acquisition Proposal (as defined in tlhe Merger Agreement) for Seller
1o the extent that the Board of Directors of Seller determines in good faith (after consulting
with outside legal counsel) that the failure Lo grant such waiver would be inconsistent with its
{iduciary duties under applicable Law):

(xii) fa#l (o maintain insurance on the Purchased Assels wilh financially responsible
insurance companics (or i applicable, sclf insure), insurance in such amounts and against such
risks and losses as are consistent with Good Ulility Practice and customary for companies of
the size and financial condition of Seller that are engaged in businesses similar to the
Business;

{xiii} enter into. amend in any material respect, make any material waivers under, or
otherwise modify in any material respect any property Tax agreement, treaty, or settlement
related to the Business,

{xiv} c¢nter into any line of business in the Territory or the State of Colorado other than
the current Business; provided that the restrictions in this Section 8.1(a){xiv) will not apply to
activities that are nol parl of the current Business or are not related 1o the Purchased Assels,
inctuding Seller’s electric utility businesses in Kansas and Missouri;

(xv} other than in the ordinary course of husiness, amend in any malterial respect, breach
in anv material respect, terminate or allow to lapse or become subject 10 default in any
malerial respect or subject to termination any Permit material (o the Business, the Purchased
Assets, the Colorudo Business and the Colorado Assets, taken as a whale, other than (A) as
required by applicable Law. and (B) approvals by Governmental Entities of, or the entry with
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Governmental Entities info, compromises or settlements of litigation, actions, suits, claims,
proceedings or investigations entered into in accordance with Section 8.3 (a)(xvi);

(xvi} enter into any compromise or settlement of any litigation, action, suit. claim,
proceeding or investigation relating 1o the Business o1 the Purchased Assets (excluding tax
controversies and tax closing agreements that relale to Taxes that are nol Assumed
Obligations under this Agreement) in which the damages or fines to be paid by Seller (and
not reimbursed by insurance) are in excess of $5,000,000 individually or in the aggrepate, or in
which the non-monetary relicf to be provided could reasonably be expected to materially
restrict the prospective operation of the Business;

(xvil) enter into any agreements that would limit or otherwise restrict in any material
respect the Business or any suceessor thereto, or that, after the Closing, would limit or restrict
in any material respect Buyer, the Business or any successor therelo, from engaging or
compeling in any line of business or product line or in any of the Territories (in each case
other than hmitations on franchises, certificates of convenience or necessity, or other rights
granfed under the same documents);

{xviii) except as permitted under Section 7.2 and ARTICLE TX of the Merger Agreement,
take any action that is intended or would reasonably be expected to resuit in any of the
conditions to the obligations of any 0f the Parties 1o effect the transactions contempfated
hereby not being satisfied; -

(xix} except for non-material filings in the ordinary course of business consistent with past
practice, {A) implement any changes in Seller's rates or charges {other than automatic cost
pass-through rate adjustment clauses), standards of service or accounting, in any such case, as
rclates to the Business or exccute any agreement with respect thereto (other than as otherwise
permitted under this Agreement), without consuling with Buyer prior to implementing any
such changes or executing any such agreement, and (B) agree to any settlement of any rate
procecding that would provide for a reduction in annual revenues or woudd establish a rate
moratorium or phased-in rate increases (other than automatic cost pass-through rate
adjustment clauses) for a duration of more than one (1) year (it being agreed and
acknowledged thal, notwithstanding anything to the contrary herein. rate matters relating to
the Business shall be restricied between the date of this Agreement and the Closing solely to
the extent set forth in this Section 8.1(a)(xix) and not by any other provision hereof);

(xx) with respect to the Business, change, in any material respect, its accounting methods
or practices (except in accordance with changes in GAAP), credit practices. collection policics,
or investment. financial reporting, or inventory practices or policics or the manner in which
the boeks and records of the Business are maintained;

(xxi} hire any employee for the Business other than (A) persons who are hired by Seller to
replace emplovees who have retired, been terminated, died, or become disabled, {B) persons
who are hired by Seller in the ordinary course of business consistent with past practice., or
{C) persons hired by Scller 1o perform Central or Shared Funciions; or

(xxii} agree or commit to take any action which would be a violation of the restrictions set
forth in Sections 8.1{a)(i) through 8.1(a)(xxi).

(b} Within fifteen (15) Business Days alter the date hereof, a committee of three Persans
comprised of one Person designated by Parent, one Person designated by Selier and one Person
designated by Buver, and such additional Persouns as may be appointed by the Persons originally
appointed to such commitice (the “Transition Commigtes™) will be estabiished to exantine
transition issues relating to or arising in connection with the transactions contemplated hercby,
except for issies to be examined by the Transition Services Committee pursuant to the Transition
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Services Agreement. From time to time, the Transition Committee will report its {indings 1o the
senior mapagement of cach of Parent, Seller and Buyer. The Transition Committee shall have no
authority 1o bind or make agreements on behalf of the Parties or to issue instructions to or direct
or exercise authority over the Partics. Seller shall provide to Buyer, at no cost, interim furnished
office space, utilitics, and telecommunications at mutually agreed locations as reasconably necessary
to allow Buyer to conduct its transition efforts.

(¢} In the event that the Transition Committec, or Buyer and Parent, agree to engage a
consultant to provide advice to the Transition Commiltee, or Parent and Buyer. respectively, in
connpeclion with transition issues relating to or arising in connection with the transactions
contemplated hereby, (i) such engagemcnt shall occur pursuant to a written agreement with such
consultant that shali be subject to the prior written approval of each of Buyer and Parent, and
(i) all out-of-pocket costs incurred by Parent and Buyer pursuant to such consulting agreement
will be split between Buyer and Parent, with each of Buyer and Parent bearing 50% of such costs.

8.2 Access to Information,

(a) To the extent permitted by Law. between the date of this Agreement and the Closing
Date, Selier will. during ordinary business hours and upon reasonable notice, (i) give Buyer and
Buyer's Representatives reasonable access to the Purchased Assets and those of its properties,
con{racts and records used principally in the Buosiness or principally related to the Purchased
Assets, to which Seller has the right {o grant access without the consent of any other Person (and
in the case where consent of another Person is required, only on such terms and conditions as may
be imposed by such other Persom): (ii) permit Buyer to make such reasonable inspections thereof
{including but not limited to surveys thereof} as Buyer may reasonably request; (iii) furnish Buyer
with such financial and operating data and other information with respect to the Business as Buyer
ntay from time (o lime reasonably request; (iv) grant Buyer zecess to such officers and emplovees
of Seller as Buyer mav reasonably request in connection with obtaining information regarding the
Business or the Purchased Assets, including with respect {0 any environmental matiers. reguialory
matters and financial information; (v) furnish Buyer with copies of surveys, legal descriptions of
real property and easements, contracts, leases and other documents with respect to the Purchased
Assets in Seller’s possession and reasonable controd; (vi) furnish Buyer with 2 copy of each
niaterial report, schedule, or other document principally relating to the Business filed by Seller,
Limited Partner or the Companies with, or received by Seller, Limited Partner or the Companies
from, any Governmental Entity; and (vii) furnish Buyer ail information concerning the Business
Emplovees or Covered Individuals as reasonably requested; provided. however, that {A) any such
tnvestigation will be conducied, and any such aceess o officers and employees of Seller will be
exercised, in such a manner as not to interfere unreasonably with the operation of the Business or
any other Person, (B) Buyer will indemnify and bold harmless Sclier from and against any Losses
caused to Seller by any action of Buyer or Buyer’s Representatives while present on any of the
Purchased Assets or other premises to which Buyer is granted access hercunder (including
restoring any of the Real Property to the condition substantially cquivalent 1O the condition such
Real Property was in prior 10 any investigation of environmenial matters), (C) Seller will not be
reguired to take any action which would constitute a waiver of the attorney-client privilege, and
(D} Seller need not supply Buver with any information which Seller is under a vontractual or other
legal obligation not to supply: provided, however, il Seller relies upon clauses (C) or (D) as a basis
for withholding information from disclosure to Buyer, to the fullest extent possible without causing
a waiver of the attorney-clienl privilege, or a violation of a contractual or fegal obligation, as the
case may be. Seller will provide Buyer with a description of the information withheld and the basis
for withholding such infermation. Notwithstanding anything in this Section 8.2 10 the contrary.

{x) Buver will not have access to personnel and medical records if such access could, in Seller’s
good [aith judgment, subject Seller to risk of liability or otherwise violate the Health Insurance
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Portability and Accountability Act of 1996, and {y) any investigation of environmental matters by
or on behalf of Buyer will be limited to visual inspections and site visits commonly included in the
scope of “Phase 17 level environmental inspections, and Buyer will not have the right to perform
or conduct any other sampling or testing at, in, on. or underncath any of the Purchased Asscts,
Seller acknowledges and agrees that except for the information disclosed in Schedules 1.1-B,
3.14{a), 3.3(b), 5.5(a)-1. 5.5(a)-2, 5.5(b)-1, 5.5(b}-2, 5.8. 5.10(b), 3.10(¢), 5.11, 5.14, 8.8(d)iiD) and
8.8(d)(ii)-A to this Agreement, Buyer may include such information relating to the Business and
the Purchased Assets as reasonably necessary in filings with the SEC, including in one or more
registration statements filed by Buyer in connection with obtaining the Buyer Financing.

{b) Unless and until the transactions contemplated hereby have been consummated, Buyer
will, and will cause its Affiliates and Buyer's Representatives Lo, hold in strict confidence and not
us¢ or disciose to any other Person all Confidential Information. “Confidential Information” mcans
all information in any form herctofore or hereafter obtained from Seller in connection with
Buyer's evaluation of the Business or the negotiation of this Agreement, whether pertaining to
financial condition, results of operations, methods of operation or otherwise, other than
information which is in the public domain through no violation of this Agreement or the
Confidentiality Agreement by Buyer, its Affiliates. or Buyer’s Representatives. Notwithstanding the
foregoing, Buyer may disclose Confidemial Information to the extent that such information is
required to be disclosed by Buver by.Law or in cornection with any proceeding by or beflore a
Governmental Entity, including any disclosure, financial or otherwise, required to comply with any
SEC rules. In the event that Buyer believes any such disclosure is required, Buyer will give Scller
notice thereof as promptly as possible and will cooperaie with Seller in seeking any protective
orders or other relief as Seller may determine 10 be necessary or desirable. Tn no event will Buyer
make or permit to be made any disclosure of Confidential Information other than 1o the exient
Buyer’s legal counsel has advised in wriling is required by Law, and Buyer will use its reasonable
best efforts to assure that any Confidential Information so disclosed is protecied from further
disclosure to the maximum extent permitied by Law, I the transactions contemplaled hereby are
not consummated, Buyer will promptly upon Seller's request, destroy or return to Seller all copies
of any Confidential Information, including any materials prepared by Buyer or Buyer's
Representatives incorporating or reflecting Confidential Information, and an officer of Buyer shall
certify in writing compliance by Buyer with the foregoing. Selier acknowledges and agrees that this
Agreement (other than the information disclosed in Schedules 1.1-B, 3.1{a}. 5.3(b), 5.5(a)-1.
5.5{a}-2, 5.5(b)-1, 5.5(b)-2, 5.8. 5.1{b). 5.10(c), 5.11, 5.14. 88(d){ii (D) and B.8(d)(ii}-A to this

Agreement) shall not be considered Confidential Information for purposes of this Section 8.2(b).

{c) Scller aprees that for the wwo-year period immediately following the Closing Date, Seller
will, and will cause its Affiliates and Seller’'s Representatives to, hold in strict confidence and not
disclose to any other Person all Confidential Business Information. “Cunfidential Business -
Information™ means all commercially sensitive information in any form heretofore or hereafter
obtained by Seller to the extent relaring to the Business or the Purchased Assets, whether
pertaining to financial condition. results of operations. methods of operation or otherwise, other
than information which is in the public domain through no violation of this Agreement.
Norwithstanding the foregoing, Seller may disclose Confidential Business Information to the extent
that such information is required to be disclosed under contracts existing as of the Closing Date,
by Law, or in connection with any proceeding by or before a Governmental Entity. including any
disclosure, financiat or otherwise, required to comply with any SEC rules or Required Regulatory
Approvals. In the event that Seller believes any such disclosure is required by Law or in
connection with any proceeding by or before a Governmental Entity, Scller will give Buyer notice
thereof as promipily as possible and will cooperate with Buyer in secking any protective orders or
other relicf as Buyer may determine to be necessary or desirable. In no event will Scller make or
permit to be made any disclosure of Confidential Business Information other than to the exicm
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Seller determines in goed faith to be required pursuant to SEC rules, or rules governing required
disclosure in other regulatory procecdings. or its legal counsel has advised is required to comply
with the terms of a contract cxisting as of the Closing Date or required by Law, or is required in
conncetion with any proceeding by or before a Governmental Entity, and Selier will use its
reasomable best efforts to assure that any Confidential Business Information so disclosed is
protected from further disclosure.

(d) The provisions of Seciion 8.2(b) supersede the provisions of the Confidentiality
Agrecment relating to Proprietary Information (as defined therein). and will survive for a period of
two (2) years following the earlier of the Closing or the termination of this Agreement, except that
if the Closing occurs, the provisions of Section 8.2(b) will expire with respect to any information
principally related to the Purchased Assets and the Business.

(e} For a period of seven (7) vears afier the Closing Date, each Party and its representatives
will have reasonable access to all of the books and records relating to the Business or the
Purchased Assets, including all Translerred Employee Records, in the possession of the other
Parties or the Companies o the extent that such access may reasonably be required by such Party
in connection with the Assumed Obligalions or the Excluded Liabilities, or other maltters relating
1o or affected by the operation of the Business and the Purchased Assets. Such access will be
afforded by the Person in possession of such books and records upon receipt of reasonable
advance notice and during normal business hours; provided, however, that (i) any review of books
and records will be conducted in such a manner as not to interfere unrcasonably with the
operation of the business of any Party or its Affiliates. (i) no Party will be required to, and Scller
will not be required to cause the Companics to, take any action which would constitute a waiver of
the attorney-client privilege, and (iii) no Party need supply any other Party with any information
which such Party is under a contractual or other Icgal obligation not to suppty. The Party
excreising the right of access hereunder will be solely responsible for any costs or expenses
incurred by it pursuant to this Section 8.2(¢) and will reimburse the other Party for any costs or
expenses incurred by such other Party in connection with complying with such request. 1f the Party
in possession of such books and records desires 1o dispose of any such books and records prior o
the expiration of such seven-yeur period, such Party will. prior to such disposition. give the other
Parties and the Companies, as applicable, a reasonable opportumity at such other Party's expense
to segregale and take possession of such books and records as such other Party may sclect.

8.3 Expenses. Except to the extent specifically provided herein, in the Merger Agreement or in

the Asset Purchase Agreement, and irrespective of whether the transactions contemplated hereby are
consummated, all costs and cxpenses incurred in connection with this Agreement and the transactions
contemplated hereby will be borne by the Party incurring such costs and expenses.

8.4 Further Assurances; Regulatory Filings: Conscnts and Approvals.

{a} Subjccet to the terms and conditions of this Agreement, cach of the Partics will use
reasonable best offorts to take, or eause to be 1aken, all action, and to do, or cause to be done, all
things necessary, proper, or advisable under applicable Laws 1o consummate and make effective
the transactions contemplated hereby, by the Merger Agreement and by the Asset Purchase
Agreement as promptly as practicable after the date of this Agreement, including using reasonable
best efforts 1o obtain satisfaction of the conditions precedent (o each Party’s obligations bereunder,
under the Merger Agreement and the Asset Purchase Agreement. Except for actions permitted
under Section 7.2 and ARTICLE IX of the Merger Agreement. reither Buyer nor Seller will take
or permit any of its Subsidiaries 1o take any action that would reasonably be expected to prevent
or materially delay or impair the consummation of the transactions contemplated hereby.

(b)Y Scher, Parent and Buver will cach file or cause to be filed with the Federal Trade
Commission and the United States Department of Justice, Antitrust Division any notifications
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required to be filed by it under the HSR Act and the rules and regulations promulgated
thereunder with respect to the transactions contemplated hereby. The Parties will consult and
couperate with each other as to the appropriate time of filing such notifications and will (i) make
such filings at the agreed upon time, (ii) respond promptly 1o any requests for additicnal
information made by cither of such agencies, and (iii) use their reasonable best efforts to cause the
wailing periods under the HSR Act 1o terminate or expire al the carlicst possible date after the
date of such filings.

{c) Without limiting the foregoeing, the Parties will cooperate with each other and use
reasonable best efforts to (i) promptly prepare and file all necessary applications, natices, petitions,
and filings, and exccute all agreements and documents to the extent required by Law or Order for
consummation of the transactions contemplated by this Agreement (including the Required
Regulatory Approvals), (if) obtain the consents, approvals and authorizations necessary to transfer
to Buycr all Transfcrable Permils and Transferable Environmental Permits, and the reissnance to
Buyver of all Permits that arc not Transfcrable Permits and all Environmental Permits that are not
Transferable Environmental Permits, in each case, effective as of the Ciosing, (iii) obtain the
consents, approvals, and authorizations of all Governmental Entities to the extent required by Law
or Order for consummation of the transactions contemplated by this Agreement (including the
Required Regulatory Approvalsy, including by taking all structural corporate setions necessary 10
consummate the transactions contemplated hereby in a timely manner, provided, however, no Party
will be required to take any action that would result in a Regulatory Material Adverse Effect, and
(iv} obtain all consents, approvals, releases and yuthorizations of all other Persons to the extent
necessary or appropriate 10 consummate the wransactions contemplated by this Agreement as
required by the terms of any nole, bond, morigage, indenture, deed of trust, license, franchise,
permit, congession. contract, kease, Business Agreement, Easement. or other instrument (o which
Seller or Buyer is a party or by which either of them is bound. Buyer and Seller will each have the
right 10 review in advance all characterizations ol the information related o il or the transactions
coniemplated hereby which appear in any filing made by the other in connection with the
transactions contemplated by this Agreement. Buyer will be solely responsible for payment of all
filing fees required in connection with any Requived Regulatory Approvals or such other
applications, notices, petitions and filings made with any Governmental Entity.

(d) To the extent permitted by Law, Buyer and Seller will have the right 1o review in advance,
and each will consult the other on, the form. substance and content of any filing to be made by
Buver or Seller or any of their respective Subsidiaries with, or any other writien materials
submitted by any of them to, any third party or any Governmental Entity (other than the SEC) in
connection with the transactions contemplated by this Agreement, the Merger and the Assel
Purchase Agreement. To the extent permitted by Law, each of Buyer and Seller will (i} provide the
other with copies of all correspondence between il or any of its Subsidiaries {or ils or their
Representatives) and any Governmental Entity (other than the SEC) relating 1o the transactions
contemplated by this Agreement, the Merger Agreement and the transactions contemplated by the
Assetl Purchase Agreement, (ii) consull and cooperate with the other Parly, and to take into
account the comments of such other Party in connection with any such filings, and (iil} inform the
other Party in advance of any communication, meeting, or other contact which such Party proposes
or intends to make with respect to such filings, including the subject matter. contents, intended
agenda, and other aspects of any of the foregoing and to use reasonable best efforts 10 ensure that
alt telephone calls and meetings with a Governmental Enlity regarding the transactions
contemplated by this Agreement will include representatives of Buyer and Seller; provided that
nothing in the foregoing will apply to or restrict communications or other actions by Sciler with or
with regard to Governmental Entities in connection with the Purchased Assets or the Business in
the ordinarv coursc of busincss. To the extent permitted by Law, Buyer, Scller and Parent cach
agree to (1) provide one another with copies of any registration statements filed with the SEC, in
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the case of Buver, in connection with obtaining financing, or by Seller and Parent in connection
with the (ransactions contemplated under the Merger Agreement, (2) provide the other Parties the
opportunity to review in advance and consult with once another as to the content of such
registration stalements regarding such Parties and, (3) provide the other Parties with copies of all
correspondence between it or any of its Subsidiarics (or its or their respective Representatives) and
the SEC with respect to such registration statements regarding such Parties.

(e) Nothing in this Section 8.4{¢) will require. or be construed to require, (i) Seller to take or
refrain from taking, or to causc any of its Subsidiarics to take or refrain from taking. any action or
10 engage in any conduct, or to agree or consent to Scller or any of its Subsidiaries taking any
action or engaging in any conduct, or agreeing Lo any restriction, condition or conduct, with
respect to any of the businesses, assets or operations of Seller or any of its Subsidiaries, il this
action, restriction, condition or conduct would take eifcct prior to the Closing or is not
conditioned on the Closing occurring. or (ii) Buyer to take or refrain from taking, or to cause any
of its Subsidiaries to takc or refrain from taking. any action or to cagage in any conduct. or to
agrec or consent to Seller or any of its Subsidiaries taking any action, or agreeing to any
restriction, condition or conduct, with respect o any of the businesses, asscts or operations of
Seller or any of its Subsidiaries, if the cumulative impact of these actions, restrictions, conditions
and conduct would reasonubly be expected to have a material adverse elfeet on the fimancial
condition, properties, assets, liabilities (contingent or otherwise) business or results of operations of
the Business and the Purchased- Assets, together with the Natural Gas Businesses and the Natural
Gas Assets, laken as a whole {a “Regulatorv Material Adverse Effect”™), it being understood that,
{or purposes of determining whether a Regulatory Material Adverse Effect would reasonably be
expected 0 occur both the positive and negative effects of any actions, conducl. restrictions and
conditions, including any sale, divestiture, licensing, lease, disposition or change or proposed
change in rates. will be (aken into account. Notwithstanding the loregoing, Seller shall not take,
consent Lo or agree to tuke any action with respect to the Business or the Purchased Asscls that
would reasonably be expecied to have a material adverse cffect on the financial condition.
properties. assels, liabilities (contingent or otherwise), business or resulls ol operations of the
Pust-Sale Company (as defined in the Merger Agreemeni) and its Subsidiaries, without Parent’s
written consent.

() Seller and Buyer will cooperate with each other and promptly prepare and file
notifications with, and regquest Tax clearances from, state and local taxing authorities in
jurisdictions in which a portion of the Purchase Price may be required 1o be withheld or in which
Buyer would otherwise be lisble for any Tax liabilities of Scller pursuant to such state and local
Tax Law.

(2) Each of Buyer, Scller and Parent will keep the other apprised of the status of matters
relating to completion of the transactions contemplated by this Agreement, the Merger Agreement
and the Asset Purchase Agreement. Without limiting the foregoing, cach of Buver, Scller and
Parent will promptly furnish the other with copies of any notice or other communication received
by it or its Subsidiaries from any Person with respect to the transactions conlemplated by this
Agreement, the Merger Agreement or the Asset Purchase Agreement regarding (i) the occurrence
or existence of (A) the breach in any material respect of a representation, warranty or covenant
made by the other in this Agreement, or (B) any {act, circumstance or event that has had. or
individually or in the aggregate would reasonably be expected to have a Material Adverse Effect;
(ii) any notice or other communicalion from any Person alieging that the consent of such Person is
or may be required in connection with the transactions contemplated hereby; and (iti) (A) the
commencement or, 1o a Party’s knowledge. threatened commencement of any material Claims
agains! such Party, (B) the commencement of any material internal investigations or the receipt of
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any material and reasonably credible whistleblower complaints relating to a Party or any of its
Subsidiaries. or (C} the entry of any material Order relating to a Party.

(h) Seller agrees that none of the information supplied or to be supplied by Selier or its
Subsidiaries in writing specifically for Buyer’s use in preparing, or incorporation by reference, in
any registration statement to be filed by Buyer in connection with obtaining Buyer's financing will,
al the time such registration statement is filed with the SEC, is amended or supplemenied, or
becomes effective under the Securities Act, contain any untrue statement of a material fact or omit
o state any malterial fact required to be stated therein or necessary io make the statements
therein, not misleading,

(i) Duyer agrees that none of the information supplied or to be supplied by Buyer or its
Subsidiaries in writing specifically for Seller’s and Parent’s use in preparing. or incorporation by
relerence, in amy registration statement 1o be {iled by Seller and Parent in connection with the
transactions conlemplated by the Merger Agreement will, at the time such registration statement is
filed with the SEC, is amended or supplemented, or becomes effective under the Securities Act,
contain any untrue statement of a material fact or omil to state any material fact required to be
stated Ltherein or necessary 10 make Lhe staiemenis therein, not misleading.

(i} Each of Seller, Parent and Buyer will, and will cause its Subsidiaries, including in the case
of Parent, Seller’s suecessor, {o cooperale with the others and use reasonable best elforts 1o take
or cause to be taken all actions and do or cause to be done all things necessary, proper or
advisable on its part to enable Buyer, Parent, Seller and Seller’s successor to perform their
respective obligations under the Transition Services Agreement, including participation in the
Transition Services Committee to be established pursuant 10 the Transition Services Agreement,
and implementiation of the Transition Plan in accordance therewith.

8.5 Procedures with_Respect to Certain Agreements and Other Assets,

{a) Seller has easements, real property license agreements {including railroad crossing rights).
rights-of-way, and leases for rights-of-way, which relate solely 1o the Business and Parchased Asscts
(the “Easements™). At the Closing, Selier will convey and assign 10 the Companies, as applicable,
subject to the obtaining of any nevessary consents. (i) by the Assignment of Easements, all
Easements, and (ii) to the extenl practicable, by separate, recordable Assignment of Easement as
to all Easements in each separate County. Buyer and Seller agree that il Buyer and Seller
determinc any of Seller’s operations other than those of the Business “share™ Easements with
Seller’s Electric Business or Gas Business operations. Buyer and Seller will take all actions
reasonably necessary (such as exceuting sub-easements or other documents) to ensure Buyer is
permitied to use the same on a non-exclusive basis, as presently used by Seller with respect to the
Business, ’

(b) To the extent that any of the Purchased Assets or Seliler’s rights under any Business
Agreement may not be assigned to the Companies, as applicable, without the consent of another
Person which consent has not been obtained, this Agreement will not constitute an agreement to
assign the same if an attempted assignment would constitute a breach thereof or be unlawful,
Seller will use its reasonable best efforts (without being required to make any pavment to any third
party or incur any cconomic burden, except as may be specifically required under any Business
Agreement in connection with the grant of such consent) to obtain any such required consent as
promptly as possible. Buyer agrees to cooperate with Seiler in iis efforts 1o obtain any such
consent (including the submission of such financial or other information concerning Buyer and the
execution of any assumption agreements or similar documents reasonably requested by a third
party) without being required to make any payment to any third party or to incur any economic
burden (ather than the assumption of Scllec’s abligations under the applicable Business
Agreement). Seller and Buyer agree that if any consent (o an assignment of a Purchased Asset,
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including any Business Agreesment is not obtained or if any attempied assignment would be
ineffective or would impair the respective Company’s rights to such Purchased Assets or such
rights and obligalions under the Business Agreement in question 5o that the applicable Company
would net acquire the benefit of all such rights and obligations, at the Closing the Parties will. to
the maximum extent permiticd by Law and such Business Agreement, enter into such
arrangements with each other as arc reasonably necessary to effect the transfer or assignment of
such Purchased Asset or (o provide the Company with the benefits and obligations of such
Business Agreement from and after the Closing.

{c) To the extent that any Business Agreement consisting of a futures contract, options
contract, or other derivatives transaction {but not including contracts for physical delivery) (each, a
“Financial Hedge™) is not assignable due to the rules and regulations of the Commodities Futures
Trading Commission. the New York Mercantile Exchange or other futurcs or options exchange on
which the Financial Hedge was entered into, or the relevant clearinghouse, Buyer and Seller agree
that the Financial Hedge will be liquidated at or promptly after the Closing. Liquidation procceds
will be paid as foliows: (i) in the event Seller’s aggregatie mark-to-market value of the Financial
Hedges is positive, Scller will pay Buver the mark-to-market valuc of the Financial Hedges: or
(ii) in the event Scller’s aggregate mark-to-market value of the Financial Hedges is negative, Buyer
will pay Seller the mark-to-market value of the Financial Hedges. On or before the Closing, the
Parties will agree on a specific procedure o liguidate the non-assignable Financial Hedges, and
any payment due as a result of such fiquidation under this Section 8.5(c) will be made at or
promptly after the Closing. Seller will caleulate the mark-to-market value of the Financial Hedges
in accordance with its usual and customary practice.

{d) Buyer and Parent agree that the agreements, it any, described on Schedule 8.5(d) (the
“Shared Agreements™), which will be attached to this Agreement prior to July i, 2007 by the
mutual agreement of Buyver and Parent, will be governed by this Scetion 8.5(d) and will not be
Business Agreements for purposes of this Agreement. Scller’s rights and obligations under the
Sharcd Agreements, to the extent such rights and obligations relate to the Business, are described
on Schedule 8.5(d}. and are referred to herein as the “Allucated Rights and Obligations.” Unless
Parent elects for Sclier or ils successor o enter into Other Arrangements, Seller shall, or Parent
shall cause Seller's successor to, cooperate with Buyer and the Companies and use their reasonable
best efforts 1o enter into agreements (effective from and alter the Closing Date) with the other
party or parties to each Shared Agreement providing for (i) assighment to and assumption by the
Companies, effective from and alter the Closing, of the Allocated Rights and Obligations. and
(ii) retention by Selier or its successor of all rights and obligations of Seiler under the Shared
Agreemients other than the Allocated Rights and Obligations (such agreements sel forth in (i) and
(it} being referred o as “Substitute Arrangements™): provided, thut neither Seller or s successor
nor the Companies will be obligated 1o enler into or agree to any such Substitule Arrangements
unless such Substilute Arrangements have the effect of transferring {0 the Companies the
Allocated Rights and Obligations (and reserving to Seller or its successor Lhe rights and obligations
which are not Allocated Rights and Obiigations) on a fair and equitable basis, as determined in
the reasonable discretion of Parent and Buyer. In connection with the foregoing, Parent and Seller
will, Parent will cause Seller’s successor o, and Buyer will cause the Companies to, as reasonably
requested, (o submit such financial or other information concerning themselves or Seller, and to
execute such assumption agrecements or similar documents reasonably requested by a third party:
provided that no Party wilf be, and Seller’s successor will not be, required to make any payment to
any third party or to incur any economic burden (other than the assumption of the Allocated
Rights and Obligations by the Companies, and the retention of the other rights and obligations
under the Shared Agreemenis by Scller, or its successor). In the event that (x) Selier or s
successor and the applicable Company are unable to enter into Substitute Arrangements with
respect to a Shared Agreemenat in accordance with the Toregoing, or (v) Seller notifies Buyer that
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it elects not to pursue Substitute Arrangements with respect o such Shared Agreement, then in
cither case at or promptly after the Closing such applicable Company and Seller, or Parent will
cause Seller’s successor to, to the maxinmum extent permitied by Law and such Shared Agreement,
will enter into such arrangements with each other as are necessary to provide such Company with
the benefits and obligations of the Allocated Rights and Obligations under such Shared
Agreement, with Seller or Hs successor retaining the other bencfits and obligations under such
Shared Agreements from and after the Closing (the “Other Arrangements”™),

{e)} Seller from time to time provides collateral or other security to certain other Persons in
connection with certain Business Agreements, Financial Hedges and Shared Agreements. Seller
and Buyer agree to use their reasonable best efforts 1o cause such collateral or other security to be
returned to Seller (including in the case of a letter of credit a retura of the letter of credit to
Seller), or released (in the case of other credit support previously provided by Scller) at or
promptly after the Closing, In the event that such collateral or other sccurity is not returned to
Seller or otherwise released at or promptly after the Closing, Buyer will (i} pay to Seller, or its
successor, an amount equal to any cash collateral posted by Seller; and (ii) in the case of a letter
of credit provided in connection with a Business Agreement, replace such letter of credit as soon
as practicable, or if such letier of credit is provided in connection with @ Shared Agreement,
provide to Seller, or its successor, a back-up letter of credit in the same amount and for a period
expiring no earlier than ten (10} days following the expiration of the letter of credit previously
provided by Seller, The provisions of this Section 8.5(¢) will apply to collateral ot other security
provided in connection with Shared Agreements to the extent such collateral or other security is
refated to the Alicealed Rights and Obligations under such Shared Agreements.

(I} 1In the event that any approval for the transfer of any of the Purchased Assets to the
Companics, is required from the Federal Communications Commission or any Franchisc authority
and such approval is necessary to obtain in order to avoid violation of any Law, but is not a
Required Regulatory Approval, the Parties agree that if such approval is not obtained prior fo the
Closing:

1

(i} they will each continue 10 use, and Parent and Seller will, and Parent will cause
Seller’s successor to use, reasonable best efforts to obtain, and with respect 1o Parent, to cause
Seller’s successor to obtain, such approvals as promptly as possible;

{ii} any of the Purchased Assets, the transfer of which to the Companies, in the absence
of such an approval would cause or lead to a violation of any Law (the “Contingent
Purchased Assets”), shall not be transterred to the Companies at the Closing, but Seller will,
or Parent will cause Sefler's successor to, Lransier such assets immediately upon receipt of the

requisite approvals, with the time between the Closing and the receipt of such approval being
referred 1o as the “Interim Period™;

(iii) during the Interim Period, Seller or its successor shall continue {o have all title,
rights, and obligations in the Contingent Purchased Asscts to the extent necessary 10 avoid any
violation of Law; and

(iv) Buyer will, and Seller will, or Parent will cause Seller’s successor to, enter into such
arrangements with each other prior to Closing as are permissible under Law and reasonably
necessary 1o provide Buyer with the benefits and obligations in respect of the Contingent
Purchased Assets from and afier the Closing, and otherwise on terms and conditions
reasonably acceptable to Buyer and Seller or its successor.

(g) Following the Closing, Buyer will cause the Companies and Seller will, or Parenl will
cause Seller’s successor to, prompily remit to the other any payments the Companies or Seller or
its successor receives that are in satisfaction of any rights or assets belonging 1o (he other.
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() With respect to the vehicles that are included in the Purchased Assets and that are
subject to the Master Leasc Agrecment described in Schedule 5.8, Selier shall, upon written notice
from Buyer, purchase such vehicles prior to the Closing and obtain the release of the liens on such
vehicles as indicated in Schedule 5.8,

8.6 Public Staterments. Each Party will consult with the ather prior to issuing any press releases
or otherwise making public announcements with respect o the transactions conlemplaled by this
Agreemenl, except (i) as may be required by Law or by obligations pursuant to any listing agreement
with or rules of any national sccurities exchange or any self-regulatory organization, and (i) for any
consultation that wouild not be reasonably practicable as a resuit of requirements of Law.

8.7 Tax Matters.

(a) All transfcr, documentary, stamp, registration, sales and use Taxes, including real property
conveyance Taxes (“Transfer Taxes™), incurred in connection with this Agreement and the
transactions contemplated hereby shall be shared equally between Seller or its successor. on the
one hand, and Buyer, on the other hand. To the extent required by applicable Law, Selier shall, or
Parcnt shall cause Seller’s successor to, at Hs own expense, file all necessary Tax Returns and other
documentation with respect to all such Transfer Taxes, and, if required by applicable Law, Buyer
shall juin in the execution of any such Tax Retumns or other documentation. Buyer shall remit to
Seller, within 20 days alter receipt of notice as (0 the amount of such Transfer Taxes that are
payable on or aflter the Closing or have been paid. 5 percent of the total amount of such Transfer
Taxes. In the event there is an additional assessment of such Transfer Taxes or an amount of such
Transfer Taxes is refunded. (i) Buyer and Seller shall share equally the amount of any such
additional asscssment, with the Party that is not required to pay such Transler Tax under applicable
Law remitting to the other 30 percent of such additional assessment within 20 days alter receiving
notice of a linat determination, and (ii} Buyer and Seller shall share equally the amount of any
such refund, with the Parly recciving such refund paying 50 percent of such refund to the other
withinr 20 days alter receiving such refund (or elaiming an offset against Taxes relating to such
refund).

(b) Buyer will be responsible for the preparation and timely {iling of, and will cause the
Companies to, to the extent applicable, prepare and timely file, all Tax Returns associated with the
Business. the Purchased Assets and the Business Employees for (i) in the case of property Taxes
and payroll Taxes, 21} periods that begin before and end after the Closing Date (the ~Straddle
Period Taxes™), and (i) in the case of all Taxes, all periods that begin after the Closing Date, and
for the timely payment of all Taxes described in clauses (1) and (i} of this Section 8.7(b}.

{c) Any Tax Return that reffects Transfer Taxes or that reflects Taxes 1o be prorated in
accordance with Scction 3.4 will be subject to the approval of the Party not preparing such return,
which approval will not be unreasonably withheld or delaved. Each Party will make any such Tax
Return prepared by it available for the other Party’s review and approval no later than twenty
(20) Business Days prior o the duc date for filing such Tax Return. )

(d) Buyer, Parent and Seller will, Buyer will cause the Companies 1o, and Parent will cause
Seller’s successor to, provide one another with such assistance as may reasonably be requested by
such other Persons in connection with the preparation of any Tax Return, any audit or other
examination by any Governmental Entity, or any judicial or administrative proceedings relating to
tiability for Taxcs, and cach of Buver, Parent and Scller will, Buyer will cause the Companics to,
and Parent will cause Seller’s successor to, retain and provide the other with any records or
information which may be relevant to such return, audit or cxamination or proceedings. Any
information obtained pursuant to this Section 8.7(d) or pursuant to any other Section hereof
providing for the sharing of information in connection with the preparation of, or the review of,

C-45

T

AQUILA, INC. 5-4 GREAT PLAINS MERGER Proj: P1476CHI07 Job: 07ZBN18201 File: NA18201A.;14
Page Dim: 8.250" X 10.750" Copy Dim: 38. X 54.3



MERRILL CORPORATION THNGRAMY T-MAY-07 06:08 DESKI23:[07ZBNT.OTZBNIE201INATB201A 14

vl fom Free:

S00*/120D Foot: any 0D VIRSeq: 14 Cl: @

1MSKO24{PAGER PSTYLESJUNIVERSAL.BST:6F 11 CCs: 8651

4

any Tax Return or other schedule relating to Taxes will be kept confidential by the Persons
referenced herein in accordance with Section 8.2(b).

8.8 Emplovees and Emplovee Benefits.

{a} No later than twenty (20) Business Days prior to the Closing Date, Buyer will give
Qualifying Oifers of employment to commence with the applicable Company as of the Closing
Dale to each of the Business Employees, including any such emplovees who are on a leave of
absence under the Family and Medical Leave Act, the Uniformed Services Employment and
Reemployment Rights Act or other applicable Law, or authorized under Seller’s established leave
policy, including short-term or long-term disability. For this purpose, a “Qualifving Offer™ means
employment at a level of base pay al least equal to the Business Employee’s base pay in effect
immediately prior to the Closing Date, and with a primary work location no more than fifty
{50} miles from the Business Employee’s primary work location immediately prior to the Closing
Date; provided, however, that with respect to any Business Employee who is covered by a
Collective Bargaining Agreement or Successor Collective Bargaining Agreement, the Qualifying
Offer shall be on lerms and conditions set forth in the Collective Barguining Agreement, Successor
Collective Bargaining Agreement or, if applicable, a new collective bargaining agreement
negotiated by Buyer or the Companies covering such employee. Each Business Employee who
becomes employed by cither of the Companies pursuant {o this Section 8.8(a) is referred to hercin
as a “Tramsferred Emnployee.” Each Transferred Employee who is covered by a Collective
Bargaining Agreement or a Successor Collective Bargaining Agreement shall be referred to herein
as a “CB Transferred Employee,” and each Transferred Employee who is not covered by a
Coliective Bargaining Agreement or a Successor Colleclive Bargaining Apreement shall be referred
1o herein as a “Non-CB Transferred Employee.™

(b) AN offers of employment made by Buyer with respect 1o employment by either of the
Companies pursuant to Section 8.8{a} will be made in accordance with all applicable Laws, will be
conditioned only on the vccurrence of the Closing, and will remain open until the Closing Date.
Any such offer which is accepted before it expires will thereafter be irrevocable, except lor good
cause. Following acceptance of such offers, Buyer will provide wrilten notice thereof to Seller and
Selter will, or Parent will canse Seller's successor to, provide Buyer and the Companies with access
to the Transferred Employee Records consistent with applicable Law. Buyer will, and will cause the
Companies (o, be responsible for all liabilities and obligations for and with respect to any Business
Employecs who do not become Transferred Employees including (i) pursuant to
Exhibit 8.8(d)}(ii}{C), (ii) due to retirement by such employee after the date hereof and prior 10
Closing, (iii) severance benefits which become payable to such Business Emplovee upon any
termination of such Business Employce’s employment on or following the Closing Date, and
(iv} the bencfits described in Section 8.8(d){ii)(D), but not including liabilities and obligations with
respect to insured welfare benefits provided to such Business Employec for periods prior to the
Closing Date, Without Himiting the obligations of Buyer or the Conipanies hereunder, the
employment of cach Business Employee who does not become a Transferred Employee as of the
Closing shall be terminated immediately following the Closing by Seller or the applicable Affiliate
of Seller.

(c} From and after the Closing Date, Buyer will cause the Companices to recognize the union
lacals that are the counterparties to Seller under the Collective Bargaining Agreements or any
Successor Collective Bargaining Agreements entered inte in compliance with Section 8.1(a) (the
“Locals™) as the exclusive bargaining representatives of the bargaining units that include CB
Transferred Employecs. No later than twenty (20) Business Days prior to the Closing Date, Buver
will negotiate and reach agreement with each Local on the terms and conditions of a new
collective bargaining agreement to be effective from and after the Closing Date with respect to the
applicable bargaining unit represented by such Local (each such agreement being referred to as a
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“New CBA”). Should Buyer fail to successfully negotiate a New CBA with a Local at least twenty
(20) Busincss Days prior to the Closing Date, then at the Closing, Scller will cause the Companics
to assume the existing Collective Bargaining Agreement or, as applicable, Successor Collective
Bargaining Agreement entered into in compliance with Scction 8.1(a), to the extent applicable to
the bargaining unit represented by such Local and to the extent consistent with applicable Law;
provided that the Companies shall not assume any of the Benefit Plans (but may receive assets to
be transferred from such plans pursuant 1o Exhibit 8.8(d)(i{C)), and Buyer will, or will cause the
Companies to, instead provide benefits of the type and amount described in the existing Collective
Bargaining Agreements or Successor Callective Barpaining Agreements entercd into in compliance
with Section 8.1(a), as applicable, through Buyer’s or the Company’s own henefit plans and
arrangemenls. Buyer agrees that (i) upon request by Seller, Buyer will notify Selier of the status of
negotiations with each Local, and (ii) no later than nineteen (19) Business Days prior to the
Closing Date, Buyer will notify Seller whether a New CBA bhas been successfully negotiated with
such Local.

{d) The following will be applicabie with respect 10 the Transferred Employvees, Business
Employees, Current Retirees, and Other Plan Participants as appropriatc. For all purposes of this
Section 8.8, determinations as to whether any individuals are “similarly situated™ shall be made by
Buyer in its reasonable discretion,

(i) From and after the Closiri'g, the Transferred Employees will accrue no additional
benefits under any Bencfit Plan or any other emplovee benefil plan, policy, program, or
arrangement of Seller, Parent or their respective Affiliates.

(if} As of the Closing. with respect 10 the CB Transferred Emplovees. Buyer will, or will
cause the Companies 1o, provide benefits of the type and amount described in the relevant
collective bargaining agreemenis through Buyer’s or the Companies” own benelit plans and
arrangements. As of the Closing and extending through December 31 of the calendar year
following the calendar year in which the Closing occurs, Buyer will cause the Non-CB
Transferred Employees 1o be covered by Buyer or Company benefit plans that provide
compensation and employee benefits (excluding (i) equity or equity based compensation, and
(i) change in control. severance or retention payments) that are no less favorable in the
aggregate than provided to the Non-CB Transferred Employees immediately before the
Closing; provided, that in determining the timing, amount and terms and conditions of equity
compensation and other incentive awards 1o be granted 1o Non-CB Trans{crred Employees,
Buyver will treat in a substantialty similar manncr Non-CB Transferred Employees and similarly
situated other employees of Buyer {including by reason of job duties and vears of service).
The commitments urder this Section 8.8(d)(ii) require the following with respect to the
Non-CB Transferred Employees and, to the extent not addressed i the relevant collective
bargaining agreement, the CB Transferred Employees:

(A) With respect to wellare benefit plans, Buyer agrees to waive or to cause the
waiver of all restrictions, limitations or exclusionary periods as to pre-existing conditions,
actively-at-work exclusions, waiting periods and proof of insurability requirements {to the
extent allowable under Buyer's welfare benefit plans and insurance policies) for the
Transferred Employees 1o the same extent waived or satisfied under the corresponding
Benefit Plans. With respeci to the calendar year in which the Closing Date occurs. all
cligible expenses incurred by any such employees or any eligible dependent thereof,
including any afternate recipient pursuant to qualified medical child support orders, in the
portion of the calendar year preceding the Closing Date that were qualified to be taken
into account for purposcs of satislying any deductible, co-insurance or out-of-pocket limit
under any Seller Bencfit Plan will be taken into account {or purposes of satisfying any
deductible, co-insurance or out-of-pocket limit under similar plans of Buyer or the
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Companies for such calendar year. As soon as practicable, but in no event later than sixty
(60) days after the Closing Date, Seller will, or Parent will cause Seller’s successor to,
provide Buyer and the Companies with all relevant information necessary or reasonably
requested by Buyer or the Companies for purposes of administering this provision,
consistent with applicable Law.

(B) With respect to service and seniority, Buyer and the Companies will recognize
the service and senijority of each of the Transterred Employees recognized by Seller for all
material purposcs, including the determination of eligibility and vesting. the extent of
service or seniority-reiated welfare benefits, and eligibility for and level of retiree health
benefits, but in any event not for purposes of determining the accrual of pension benefits
and levels of pension or other retirement income benefits.

{C) The Parties will comply with the provisions set forth on Exhibit 8.8(d}{ii)(C).

{D) Buyer will or will cause the Companies to assume all liabilities, obligations, and
responsibilitics with respect to providing post-rétirement health and life insurance benefits
arising under or pursuant to existing plans and agreements of Seller {“Post-Retirement
Welfare Benefits™) 1o (i) the persons Ested on Schedule 8 8{d)(i(D) and any Business
Employee who retires between the date hereof and the Closing Date (such listed persons
and such Business Employees; the “Current Relirees™), and their spouses and eligible
dependents, and (§i) the Business Employees (together with the Current Retirees, the
“Covered Individuals™ and their spouses and eligible dependents. From and after the
Closing, Buyer will or will cause the Companies to continue 1o provide to the Covered
Individuals Post-Retirement Welfare Benefits that, in material respects, are comparable to
in the aggregate (hose Post-Retirement Welfare Benelits provided 1o such Covered
Individuals immedialely prior lo the Closing Date, under cost-sharing structures that
either are at least as favorable as the cost-sharing structures in effect [or and available 10
the Covered Individuals immediately prior to the Closing Date (as adjusted for inflation);
provided that if Buyer or any of the Companies reduces or eliminates any
Post-Retirement Wellare Benefits provided to Covered Individuals from such benefits that
are available 1o such individuals under the terms and conditions of the existing plans and
agreements of Scller applicable to such individuals as in effect on the date hereof, any
liabilities arising in connection with such reduction or elimination shalt be deemed an
Assumed Obligation and Buyer will or will cause the Companies 10 be responsible
therefor.

(E) With respect to the Aquila, Inc. Relirement Investment Plan (the “Savings
Plap™), Seller will vest Transferred Emplovees in their Savings Plan account balances as of
the Closing Dale. Buyer will take all actions necessary to establish or designate a defined
contributior plan and trust intended to qualify under Section 401(a) and Section 301{a)
of the Code in which Translerred Employees are cligible 1o participate (X} (o recognize
the service that the Transferred Employees had in the Savings Plan for purposes of
determining such Transferred Employees’ eligibility to participate, vesting, attainment of
retirement dates, contribution levels. and, if applicable, eligibility {or optional forms of
benefit payments, and (¥) to accept direct rollovers of Transferred Employees’ account
halances in the Savings Plan, including transfers of loan balances and related promissory
notes, provided that such loans would not be treated as taxable distributions at any time
prior to such transter.

(F) Within sixty (60) days alter the Closing Date, Seller will, or Parent will cause
Scller's successor 10, transfer to a flexible spending plan maintained by the applicable
Company, the Companies or Buyer any balances standing to the credit of Translerred
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Employees under Seller’s flexible spending plan as of the day immediately preceding the
Closing Datc, net of any negative balances in the applicable accounts at such time. As
soon as practicable after the Closing Date, Scller will, or Parent will cause Seller’s
successor to, provide to Buyer and the Companies a list of those Translerred Employees
that have participated in the health or dependent care reimbursement accounts of Seller,
together with (x) their clections rmade prior to the Closing Date with respect to such
account and (v) balances standing to their credit as of the day immediately preceding the
Closing Date. As of the transfer described in the [irst sentence hereof, the fiexible
spending plan maintained by the Companies or Buyer shall assume the rights and
obligations of Seller’s flexible spending plan with respect to the Transferred Employees
for the remainder of the vear in which such transfer occurs. For the avoidance of doubt,
this paragraph shall not be construed 1o require a transfer with respect to any Transferred
Employee of an amount in excess of such employee’s unrcimbursed contributions 1o the
flexible spending plan as of the date of transfer.

(iii} With respect to severance benefits. Buyer will or will cause the Comipanics to provide
to any Non-CB Transfcrred Employee who is terminated by Buyer or the Companics, as
applicable {other than for causc), prior to the date which is one (1) year following the Closing
Date, severance benefits comparable to those provided by Seller under Seller’s severance plans
and policies (other than-any pluns of policies with respect to stock options or other types of
equily compensation) in etfect immediately prior to the Closing Date. Any employee who is
provided severance benefits under this Section 8.8(d)(iii) may be required o execute a release
of claims against Buyer, Scller and their respective Affiliates and successors, in such form as
Buver or the applicable Company, reasonably prescribes, as a condition {or the receipt of such
benefits.

(iv) Parent will, or will cause Seller or its successor to, provide COBRA Continuation
Coverage 1o any current and former Business Enmiployees, or to any qualified beneficiarics of
such Business Emplovees, who become or became entitled to COBRA Continuation Coverage
on or before the Clesing, including those for whom the Closing eccurs during their COBRA
election period. Buyer will and will cause the Companies to be responsible [or exteading and
conlinuing 1o extend COBRA Continuation Coverage to all Translerred Employees (and their
qualified beneficiaries) who incur a COBRA qualifying event and thus become entitled to such
COBRA Continuation Coverage following the Closing,

(v) Without limiting the obligations of the Parties under Sections 8.8(d}{ii}{C) and
8.8(d){(i)(D). Scller or its Affiliates will pay or cause to be paid to all Transferred Employees,
all compensation (including any acerued vacation carried over to the calendar year of the
Closing from a previous calendar year). workers” compensation or other employment benefits
to which they are entitled or that have acerued under the terms of the applicable
compensation or Seller Bencfit Plans or programs with respect to empioyment or events
occurring prior to the Closing Date; provided that if any of the CB Trafsferred Emplovees
elect to retain or carrvover accrued and unused vacation days rather than receive such
payments, Seller or its Alfiliates will pay or cause o be paid to Buyer an amount equal Lo the
aggregate amount that would otherwise have been paid to such CB Transferred Emplovees
with respect to such vacation days, and Bayer will honor all such accrued and unused vacation
days of such CB Transferred Employees as of the Closing. Buyer will, or cause the Companies
to, pay to each Transferred Employee all unpaid salary or other compensation or employment
benefits (hut not including any compensalion atiributable to stock options or other types of
equity compensalion granmted by Seller) which accrue to such employee [rom and alter the
Closing Date, atl such times as provided under the terms of the applicable compensation or
benefit programs.

C-49

-

AQUILA, INC. 5-4 GREAT PLAINS MERGER Proj: P1476CHI07 Job: 07ZBN18201 File: NA18201A.;14
Page Dim: 8.250" X 10.750" Copy Dim: 38. X 54.3



MERRILL. CORPORATION DINGRAM/ 7-MAY-07 06:0% DISKI23:[07ZBN1.07ZBN 18201 INC18201 A 10
mell fint Free: 110D*2400 Foot: oD/ 0 V) RSeq: 1 Clri 0
DISKO24; ] PAGER.PSTYLESTUNIVERSAL BST:61 12 CCs: 19189

1

(vi} Without limiting the obligations of the Parties under Sections 8.8(d)(ii}(C) and
8.8(d)(i1)(D), Business Employees who on the Closing Date are not actively at work due to a
leave of absence covered by the Family and Medical Leave Act, the Uniformed Service
Employment and Recmployment Rights Act or other applicable Law, or other authorized
leave of absence under Seller’s established leave policy, including short-term or leng-term
disability, will be provided by Buyer with, or Buyer will cause the Companies to provide,
benefits and compensation during such leave that is substantially similar 1o the benefits and
compensation provided 1o such employees by Seller prior to the Closing Date, and Buyer will
or will cause the Companies to treat such Business Employees as Transferred Employees on
the date that they are able to return to work (provided that such return to work occurs within
the authorized period of their leaves following the Closing Date) and are able 1o perform the
essential functions of their jobs with or without reasonable accommodation. Seller shall
provide Buyer with 2 list of such individuals as of the Closing Daie with the scheduled dates
for ¢xpiration of their leaves.

(vii) Buyer wiil or will causc the Companies to assume Seller’s obligations as of the
Closing Date to pay nonqualified deferred compensation to the applicable Business Employees
and former Business Employces.

(e} On or before the Closing Date, Sclier shall provide Buyer a list of the names and sites of
employment of any and all Business Employees who have experienced, or will experience, an
employment loss or layoff as defined by WARN Act or any similar applicable state or local Law
requiring notice to employees in the event of a closing or layoff within ninety (90) days prior 10
the Closing Date. Seller shall update this list up te and including the Closing Date. For a peried of
ninety (90) days after the Closing Date, Buyer shall not allow the Companies to engage in any
canduct which would result in an employment loss or layoff for a sufficient number of employees
of the Companies or either of them which, if aggregated with any such conduct on the part of
Seclfer prior to the Closing Date, would trigger the WARN Act or any similar applicable Law,
Without limiting the foregoing, Buyer will be and will cause the Companics to be responsible, with
respect to the Business, for performing and discharging all requirements under the WARN Act and
under applicable state and local laws and regulations for the notification to Transferred Employees
of any “employment loss™ within the meaning of the WARN Act which oceurs at or following the
Closing Date.

{fy From and after the Closing Date, with respect 1o worker's compensation, Buyer shall or
shall cause the Companies o assume, discharge, pay and be solely liable for all Losses in respect
of any Claims pending as of or commenced after the Closing Date resulting from actual or alleged
harm or injury to any Busincss Employee regardless of when the incident or accident giving rise o
such liability occurred or accurs, Buyer shall or shall cause the Companies to make all necessary
arrangements to assume all such worker’s compensation claim files. whether opened or closed. as
of the Closing Date, and will make the nceessary arrangements for assuming the continued
management of such liabilities. ’

{g) From and after the Closing Date, except to the extent any such Losses are covercd under
Seller’s or an Affiliates’ third party insurance plans or policies. reinsurance policies or
arrangements, of trusts or other funding vehicles, Buyer shall or shall cause the Companies 1o
assume, discharge, pay and be solely liable for health, accidental death and dismemberment, short
term disability or life insurance coverage and any medical or dental benefits to the Business
Employees and their eligible dependents.

(h) Buyer agrees that from and after the Closing Dale, if a Business Employee commences
an action, suit or proceeding relating to an employment-related claim (bul excluding, in any event
the ERISA Case), any resuiting Liability shall be the responsibility ol the Companies. Parent shall
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