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Executive Summary


Edward, J. Cadieux, Senior Regulatory Counsel for NuVox Communications (“NuVox”)   presents direct testimony on behalf of the CLEC Coalition on the following issues concerning Attachment 13 (Collocation).

Overarching Issue:  Replacing Tariff with Collocation Attachment:  SBC has proposed an entirely new Collocation Attachment that will supplant its current physical and virtual collocation tariffs in their entirety.  SBC did not propose this global replacement in the Texas, Kansas, or Oklahoma X2A successor proceedings, and did not negotiate in any meaningful manner the need for or rationale behind these changes with the Coalition.  

The current collocation tariff is the result of a three-state settlement wherein CLECs and SBC agreed to virtually identical tariffs in Oklahoma, Kansas, and Missouri. CLECs see no justification for abandoning the collocation tariff as the primary source of Missouri collocation rates, terms and conditions.  In addition, SBC’s brand-new amendment includes language additions, deletions, or revisions to a vast number of the provisions covered in the collocation tariff that will result in significant changes to the parties’ collocation arrangements.  Because of the large number of changed terms in SBC’s new attachment, the lack of specific explanation from SBC regarding the need and intent of the proposed changes, and the very limited amount of time that has been available to the parties to discuss the substantive impact of SBC’s new proposal, it is the CLEC Coalition’s position that this arbitration proceeding is not the appropriate forum for considering a wholesale replacement of the collocation tariff with SBC’s thirteen-state proposal.  


Application of the DC Power Consumption Rate:  Billing for Redundant Power:  Collocation power billing has become an important topic to CLECs, because the costs for DC power are significant.  In fact, three of the seven collocation issues in the DPL concern power billing:  Issues 2, 3, and 4.  Ms. Krabill addresses each of these issues in her testimony.  Mr. Cadieux provides in his testimony in-depth background regarding Issue 2, which calls for billing on the basis of one-half the nominal amount of power ordered.  

Simply stated, CLECs order redundant power feeds as backup so that if power were to fail to one lead, the equipment could switch to run completely from a second lead without causing a loss of service to customers.  In the past, SBC attempted to charge CLECs as if they were using the full capacity of both leads at all times.  Here in Missouri, SBC has revised its position and crafted new language that, on the surface, may seem to address the issue but in fact opens the door to future disputes between the parties.  The Coalition asks the PSC to rule in favor of the language to which SBC has already agreed in the Kansas and Oklahoma X2A successor arbitrations, but to which it inexplicably refuses to agree here.  

Collocation Appendix versus Collocation Tariff:  SBC raised this as an “overarching” issue in the T2A successor arbitration and has carried the issue through to the K2A, O2A and now M2A successor proceedings.  From SBC’s preliminary position in the filed DPL, it is apparent that SBC intends this issue to eliminate all of the Coalition’s other issues – and particularly the power metering issue.

The Coalition, however, is not suggesting that its requested changes be incorporated into a tariff, applicable to all CLECs.  Instead, we have proposed that certain supplemental provisions be included in the interconnection agreement that are either not addressed in the current tariff or are addressed in a cursory fashion.  Further, we have not proposed any language that is in conflict with the current tariff provisions.

Importantly, we note that SBC’s position has not been consistent on this issue.  As Ms. Krabill points out, SBC itself proposed decommissioning language to address a current omission in the tariff.  Moreover, last year when SBC and NuVox went about the task of supplementing their collocation terms and conditions to reflect the prospective aspects of the settlement of the collocation power and HVAC billing complaint, SBC not only agreed but, indeed, insisted, that those supplemental terms and conditions be implemented via an amendment to the M2A and not via revisions to the collocation tariff.  Hence, contrary to SBC’s stated position, it is obvious that SBC is firmly committed to the concept that the terms and conditions governing collocation can supplement the tariff.

Finally, as noted by the Texas Commission in deciding this issue in the T2A successor proceeding:  “Issues surrounding the collocation tariff are properly considered before the Commission in an FTA § 252 arbitration proceeding.  FTA § 251(c)(6) specifically addresses the obligation of an ILEC to provide collocation.  Therefore, to the extent language needs to be clarified or additional terms and conditions are needed, the Commission may rule on the disputes either in this arbitration or in a post interconnection dispute resolution proceeding.”

Unlike the CLEC position stated above in opposition to SBC’s wholesale revision of the tariff, we believe that for the few clarifications needed to the tariff in terms of power billing, reports, and decommissioning language, the Commission can and should adopt these clarifications in this proceeding.  The Commission should not, however, approve SBC’s brand new collocation attachment, which the parties were not given sufficient time to negotiate and which results is a wholesale gutting of the current collocation tariff.

Introduction and Witness Qualification

Q.
PLEASE STATE YOUR NAME AND ADDRESS.

A.
My name is Edward J. Cadieux.  My business address is 16090 Swingley Ridge Road, Suite 450, Chesterfield, Missouri 63017.  I am employed by NuVox Communications (“NuVox”) in the position of Senior Regulatory Counsel.

Q.
PLEASE BRIEFLY OUTLINE YOUR EDUCATIONAL BACKGROUND AND RELATED EXPERIENCE.

A.
I graduated from Saint Louis University with a BA in Political Science in 1975, and obtained a JD from Saint Louis University School of Law in 1978.  I am licensed to practice law in the State of Missouri.  I have nearly twenty-five (25) years of experience in telecommunications law, regulation and policy in various regulatory attorney positions with state governmental agencies (Missouri Public Service Commission and Massachusetts Attorney General’s Office) and with several competitive telecommunications companies.  Since 1996 I have been specifically focused on issues related to local exchange service competition as in-house regulatory counsel for facility-based CLECs (Brooks Fiber Properties and, since 1999, NuVox Communications and its predecessor companies).  



I have testified before the Arkansas, Florida, Illinois, Indiana, Kansas, Mississippi, Ohio, Oklahoma and Tennessee commissions, in addition to this Commission.  Most recently, I testified on the topics of General Terms and Conditions, and on Collocation, in the K2A and O2A successor proceedings in Kansas and Oklahoma.

Q.
PLEASE DESCRIBE ANY PARTICULAR BACKGROUND OR EXPERIENCE THAT YOU POSSESS, RELATIVE TO YOUR TESTIMONY CONCERNING COLLOCATION.

A.
Over the last five years I have advised NuVox management regarding collocation-related issues from the time the company’s collocations were constructed in the 1999-2000 timeframe to the present.  That experience includes direct involvement in the filing of NuVox’s collocation power complaints against SBC (in Missouri and in other SBC states) in 2003 and the subsequent negotiation of collocation power amendments to the NuVox-SBC interconnection agreements (including the Missouri amendment).

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
I am testifying on behalf of Big River Telephone Company, LLC (“Big River”); Birch Telecom of Missouri, Inc. and ionex  communications, Inc. (collectively, “Birch/ionex”); NuVox Communications of Missouri, Inc. (“NuVox”); Socket Telecom, LLC (“Socket”); XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc. (“XO”); and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (“Xspedius”) (collectively, the “CLEC Coalition”).

Q.
WHAT IS THE PURPOSE OF YOUR DIRECT TESTIMONY?

A.
The purpose of my testimony is to address specific items on the Collocation Master List of Disputed Issues that are sponsored by the CLEC Coalition. 

Q.
WHAT ISSUES ARE YOU ADDRESSING IN YOUR TESTIMONY?

A.
My testimony begins by addressing an overarching issue:  whether SBC should be permitted to wholly eliminate its collocation tariff and replace it with an attachment in the interconnection agreement.  My testimony then addresses billing for redundant DC power, and finally discusses the issue of whether making changes to the M2A’s Collocation Attachment is appropriate in this proceeding.  

CLEC Coalition Overarching Issue  

Replacing Tariff with Collocation Attachment

Q.
PLEASE DESCRIBE THE OVERARCHING ISSUE IN THIS PROCEEDING CONCERNING COLLOCATION.

A.
The negotiations for the M2A successor were conducted based upon the parties’ positions taken in the recent K2A and O2A successor proceedings which, in turn, were based upon positions taken in the T2A successor proceeding.  Indeed, it was SBC’s preference that all negotiations for the M2A successor be based upon the CLEC Coalition’s arbitration petition filing in Kansas.  This is evident in the email comprising Attachment 5 to SBC’s Supplemental Submission, wherein SBC’s lead negotiator expressly confirmed that the SBC/Coalition negotiations would begin with the Kansas documents and positions “for all of the appendices.”



In the other X2A proceedings, the parties each proposed a few isolated terms that addressed issues not covered by the respective collocation tariffs.  In Missouri, however, SBC proposed a radical change.  Instead of merely tweaking the terms of the tariff, SBC now proposes an entirely new attachment that will wholly supplant the tariff.

Q.
DID THE PARTIES ENGAGE IN SIGNFICANT NEGOTIATIONS ON SBC’S NEW PROPOSAL?

A.
No, not at all.  On March 1, 2005, two weeks before CLEC position statements were due and less than a month before SBC intended to file its final Petition, SBC sent the Coalition completely new proposed collocation attachments.  A single negotiations call was then held on March 18, but was very unproductive because SBC personnel who could support the proposed changes to the current collocation attachment and tariff were unable to attend.  Hence, the only “negotiations” conducted on SBC’s very lengthy new appendices were cursory and attended by SBC personnel who were unfamiliar with the rationale underlying the changes SBC was proposing.   Consequently, there were no meaningful negotiations on these appendices.

Q.
WHY ARE YOU OPPOSED TO REPLACING THE TARIFF IN ITS ENTIRETY?

A.
As an initial matter, the current collocation tariff is the result of a three-state settlement wherein CLECs and SBC agreed to virtually identical tariffs in Oklahoma, Kansas, and Missouri, and so the CLEC Coalition sees no reason to abandon the collocation tariff as the primary source of Missouri collocation rates, terms and conditions.  In addition, SBC’s all-new amendment includes language additions, deletions, or revisions to a vast number of the provisions covered in the collocation tariff.  Because of the large number of these differences, the lack of specific explanation from SBC regarding the need and intent of the proposed changes, and the very limited amount of time that has been available to the parties to discuss the substantive impact of SBC’s new proposal, it is the CLEC Coalition’s view that this arbitration proceeding does not provide an appropriate context for considering a wholesale replacement of the collocation tariff with SBC’s thirteen-state proposal.

Q.
PLEASE PROVIDE SOME BACKGROUND ON THE DEVELOPMENT OF THE CURRENT TARIFF.

A.
In February, 2000, several CLECs filed pleadings requesting that the Commission establish a generic proceeding to establish a collocation tariff for SBC.  The CLECs expressed concerns about exorbitant individual case basis (ICB) pricing, fluctuating price quote intervals and provisioning intervals, discrimination among collocators, and ambiguous terms and conditions.  The Commission docketed the pleadings under Case Nos. TT-2000-513 and TT-2000-527.  Collocation had been priced on an ICB basis in Missouri since the original MCI and AT&T arbitration in 1996. Although SBC opposed the proceedings, the Commission allowed them to go forward for "good cause," stating: "the Commission disagrees with SWBT's contention that its M2A filing has made moot any of the [CLEC] arguments.  In fact, SWBT's filing of Missouri-specific rates, terms and conditions for physical and virtual collocation as part of its M2A has created a starting point for consideration of a collocation tariff."



Soon thereafter, in October, 2000, pursuant to a commitment made during pending 271 proceedings conducted by the Commission, SBC filed proposed collocation tariffs.  When several CLECs expressed concerns about portions of the proposed tariffs, the Commission suspended the tariffs for further consideration under Case No. TT-2001-298.  At the same time, the Commission suspended further proceedings in Case Nos. TT-2000-527 et al. for efficiency, given the new SBC tariff proceeding.

Q.
WHAT HAPPENED AFTER THAT?


The parties began negotiating a settlement of the tariff’s terms, not just in Missouri, but also in Oklahoma and Kansas, and reached an agreement.  In April 2001, the Commission approved the Unanimous Stipulation and Agreement filed by the parties to Case No. TT-2001-298, including SBC, through which the parties stipulated and agreed to the terms and conditions for SBC's collocation tariffs.  The stipulation did not indicate that the parties' agreement as to terms and conditions was for any limited period of time.  



In September 2001, the Commission approved a second Unanimous Stipulation and Agreement that resolved all remaining issues regarding SBC's collocation tariff.  This agreement resolved issues regarding rates as well as clarified some points regarding terms and conditions.  The parties, including SBC, urged the Commission to approve the stipulated tariffs, indicating that the rates complied with the TELRIC standard.  The agreement allowed CLECs to replace the provisions of interconnection agreements regarding collocation (whether the M2A or otherwise) with a reference to the new tariffs.  Again, the stipulation did not indicate that the parties' agreement was for any limited period of time.  The Commission found that the stipulations were in the public interest, approved the tariffs, and closed all the proceedings in October 2001.

Q.
WHAT HAPPENED TO THE COLLOCATION PROVISIONS THAT HAD BEEN IN THE ORIGINAL M2A?

A.
The original collocation provisions of the M2A were expressly interim, subject to resolution of Case No. TT-2001-298. The interim rates came from Texas. In pertinent part, the M2A stated:  "Upon the effective date of the Commission's order approving SWBT's permanent collocation tariff, the rates, rate elements, terms and conditions of the tariff shall control and govern all requests for physical collocation under this Agreement."
 The virtual collocation appendix included the same language. Both appendices indicated that there would be a six-month true-up.  NuVox and several other members of the CLEC Coalition amended their interconnection agreements with SBC to replace collocation provisions with a reference to the tariffs.  
Q.
HOW DO YOU BELIEVE THESE PRIOR PROCEEDINGS AFFECT SBC’S LATEST COLLOCATION PROPOSALS?

A.
SBC and the CLEC Coalition have lived under the terms of the same collocation tariff in three states for four years, for the most part, successfully.  SBC did not take this “start over” position in the other states subject to the stipulation.  Indeed, the K2A and O2A proceedings on collocation have concluded and the virtually identical tariffs are intact.  The stipulation intended consistency among these SBC states, which consistency would evaporate with the elimination of the Missouri collocation tariff.

Q.
PLEASE SUMMARIZE THE CLEC COALITION’S POSITION ON THIS ISSUE.

A.
At the urging of several CLECs, the Commission decided several years ago to establish a collocation tariff to be the primary source of collocation rates, terms and conditions between SBC and CLECs in Missouri.  The CLEC Coalition sees no reason now to do an “about-face” by supplanting the tariff in favor of an SBC generic thirteen-state collocation proposal.  Moreover, in light of the time and effort that the parties and the Commission expended in establishing the current Missouri collocation rates, terms and conditions, and given the importance of the subject matter, even if the Commission were inclined to consider wholesale revisiting of those provisions, that type of project should only be conducted in circumstances where the parties have sufficient time to evaluate, negotiate and (as necessary) litigate regarding the proposed changes.  That has not occurred here. 

CLEC Coalition Issue No. 2  

Application of the DC Power Consumption Rate:

Billing for Redundant Power

Q
WHAT IS THE COALITION’S OVERALL POSITION ON DC POWER BILLING?

A.
As addressed more fully in the direct testimony of Nancy Reed Krabill, collocation power billing has become an important topic to CLECs, because the costs for DC power are significant.  CLECs seek relief from charges for power that they do not consume (Issue 2), and also seek flexibility in power billing (Issues 2, 3, and 4).  My focus is on the CLEC language proposed in Issue 2 that would provide for billing on the basis of one-half the nominal amount of power ordered.  

Q.
HAS SBC TRIED TO BILL SOME CLECS FOR REDUNDANT POWER ORDERED, NOT CONSUMED?

A.
Yes, SBC has attempted, on some occasions, to bill CLECs not only for power consumed, but also for redundant power ordered for backup but never consumed.  As a result of this practice, many CLECs protested their bills.  In Texas, the dispute went to hearing and the arbitrators found that the “DC power consumption” rate element (which is similar to the same element in SBC’s Missouri tariff) provides that SBC should charge CLECs for “actual consumption of DC power on a per-amp basis,” and not for some theoretical amount of power that may be made available but is never used.
  The Arbitrators also provided for two other options:  charging CLECs for power based on the rated amperage of the equipment in the case, and charging CLECs for power based on metering the actual power used.  

In Missouri, the identical redundant power dispute was teed up in complaints filed by various CLECs regarding SBC’s unilateral doubling of its billing for collocation power, both prospectively and retroactively, in 2003.  Those complaints were consolidated under Case No. TC-2003-0547.  By late 2004, those complaints were all resolved by settlements that included submission of amendments to the CLECs’ interconnection agreements regarding collocation power.  
Q.
IF THE DISPUTE CONCERNING DOUBLE BILLING OF DC POWER WAS SETTLED WITH SBC, WHY DID IT COME UP IN THIS ARBITRATION?

A.
In contrast to the stipulation that created the Missouri collocation tariff in the first place, the amendments memorializing the settlement on DC power billing will expire with the M2A.  We therefore raised the issue during negotiations for the X2A successor agreements in Kansas, Oklahoma, and Missouri, because it is essential that the CLECs have the availability of the same terms in their successor agreement.  Otherwise, CLEC collocation power consumption costs will double and CLECs would be forced to pay for substantial power consumption that never occurs – i.e., for a significant amount power that is never used.

Q.
WHAT WAS THE RESOLUTION OF THIS ISSUE IN THE K2A AND O2A SUCCESSOR ARBITRATIONS?

A.
SBC settled this issue, and agreed to the language shown in the Missouri DPL as CLEC language.  SBC also agreed to carry the K2A and O2A collocation settlement forward to the M2A successor.  However, instead of honoring this settlement in its entirety, SBC has proposed different language concerning redundant power.

Q.
WHY IS THE CLEC COALITION OPPOSED TO SBC’S NEW PROPOSAL?

A.
The new proposal does not have the specificity the CLEC Coalition believes is required to prevent billing for redundant power in the future.  SBC’s language  states that SBC will only bill for the total amount of DC amps provided over one of the two power feeds; this could lead to confusion in those situations where a CLEC is using both power feeds but at half capacity.  The CLEC Coalition is concerned that there will be a future dispute if it is not clear that the proper formula is that to which SBC previously agreed – 50% of the total nominal power ordered.

  

In addition, SBC’s language ignores the fact that there is an HVAC charge also tied to the number of amps billed.  As a result, it is unclear how HVAC will be billed.  The settlement in the O2A and K2A successor proceedings expressly provides that HVAC will only be billed based on 50% of the nominal power ordered.  Failure to include this same type of clarifying language that SBC agreed to in its amendments to the M2A and in the very recent Oklahoma and Kansas arbitrations opens the door to potential future attempts by SBC to impose unilateral collocation-related rate increases on the CLEC Coalition companies during the term of the new interconnection agreement. Consequently, we are requesting that the Commission require SBC to honor its commitment to import the O2A/K2A settlement into Missouri by incorporating the CLEC language in the agreement.

CLEC Coalition Issue No. 7

Collocation Appendix versus Collocation Tariff

Q.
THE SEVENTH CLEC COALITION ISSUE STATES AS FOLLOWS:  “SHOULD THE COLLOCATION APPENDIX, IN ADDITION TO INCORPORATING THE REQUIREMENTS OF THE COLLOCATION TARIFFS, CONTAIN ADDITIONAL CONTRACT LANGUAGE ADDRESSING SITUATIONS ON WHICH THE TARIFF IS SILENT?”  PLEASE COMMENT ON WHY THIS IS AN ISSUE.

A.
SBC raised this as an “overarching” issue in the T2A successor arbitration and has carried the issue through to the K2A, O2A and now M2A successor proceedings.  From SBC’s preliminary position in the filed DPL, it is apparent that SBC intends this issue to eliminate all of the Coalition’s other issues – and particularly the power metering issue.



The Coalition, however, is not suggesting that its requested changes be incorporated into a tariff, applicable to all CLECs.  Instead, we have proposed that certain supplemental provisions be included in the interconnection agreement that are either not addressed in the current tariff or are addressed in a cursory fashion.  Further, we have not proposed any language that is in conflict with the current tariff provisions.

Q.
HAS SBC BEEN CONSISTENT IN ITS OPPOSITION TO CHANGES TO COLLOCATION LANGUAGE?

A.
Absolutely not.  As noted in Ms. Krabill’s testimony on Issue No. 5, SBC has proposed decommissioning language to address a current omission in the tariff.  That language is largely agreed and will be part of the collocation attachment regardless of the determination of the balance of the issues.  Beyond that, SBC has proposed a lengthy collocation attachment that would supplant the tariff altogether for Coalition members; its terms change the tariff fundamentally.  Moreover, last year when SBC and NuVox went about the task in of supplementing their collocation terms and conditions to reflect the prospective aspects of the settlement of the collocation power and HVAC billing complaint, SBC not only agreed but, indeed, insisted, that those supplemental terms and conditions be implemented via an amendment to the M2A and not via revisions to the collocation tariff.  Hence, contrary to SBC’s stated position, it is obvious that SBC is firmly committed to the concept that the terms and conditions governing collocation can supplement the tariff.

Q.
DO YOU BELIEVE IT IS PERMISSIBLE TO INCLUDE TERMS IN THE PARTIES’ INTERCONNECTION AGREEMENT THAT SUPPLEMENT THE TARIFF?

A.
Yes.  Our interconnection agreements expressly incorporate the tariff terms by reference.  Consequently, those terms exist in the current interconnection agreements as if fully set out therein.  We can certainly propose additions or clarifications in this arbitration proceeding, and those provisions then supplement the other terms that have been incorporated by reference.  As noted by the Texas Commission in deciding this issue in the T2A successor proceeding:  “Issues surrounding the collocation tariff are properly considered before the Commission in an FTA § 252 arbitration proceeding.  FTA § 251(c)(6) specifically addresses the obligation of an ILEC to provide collocation.  Therefore, to the extent language needs to be clarified or additional terms and conditions are needed, the Commission may rule on the disputes either in this arbitration or in a post interconnection dispute resolution proceeding.”
Q.
Does this conclude your initial collocation testimony?

A.
Yes.

� 	Order Consolidating Cases, p. 3, Case Nos. TT-2000-527 et al. (July 13, 2000).


� 	See introductory paragraph to Attachment 13, Appendix Physical Collocation, of the M2A.


� 	Collocation Power Dockets, Docket Nos. 27559, 27730, 27738, 27739, and 27782, Arbitration Award at 11 (Sept. 15, 2003).
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