BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Aquila, Inc., d/b/a Aquila

)

Networks – L&P and Aquila Networks – MPS, 
) 
Case No. ER-2004-0034

to implement a General Rate Increase in

)


Electricity.





)

In the Matter of the Request of Aquila, Inc.
)

d/b/a Aquila Networks – L&P, to Implement
)
Case No. HR-2004-0024

a General Rate Increase in Steam Rates.
)


MOTION TO STRIKE STAFF SURREBUTTAL TESTIMONY

REGARDING INTERIM ENERGY CHARGE

COMES NOW the Office of the Public Counsel (Public Counsel) pursuant to Commission Rule 4 CSR 240-2.130 and moves to strike staff surrebuttal filed on February 20, 2004 relating to an Interim Energy Charge (IEC) states as follows:


1.
The Commission’s Staff (Staff) has inappropriately chosen to interject a new proposal for the first time its surrebuttal testimonial filings.  Raising this new proposal in surrebuttal testimony violates the Commission’s evidentiary rules in that it does not respond to rebuttal testimony and should have been contained in its direct testimony.


2.
On February 11, 2004, Staff requested permission from the Commission to late-file prepared surrebuttal testimony relating to fuel issues on February 20, 2004, noting that settlement discussions were ongoing relating to an IEC.  Public counsel did not object to an extension of time for Staff to file additional surrebuttal testimony.  Public Counsel did not agree to allow Staff to file additional direct testimony.


3.
On February 20, 2004, Staff late-filed the prepared testimonies of witnesses Cary Featherstone, David Elliott, Janice Pyatte and James Watkins.  These four prepared testimonies deal entirely with the subject of an IEC, a fuel recovery mechanism that was not proposed in either direct or rebuttal testimony by any party to this case.


4.
The Commission’s procedural rules regarding pre-filed, prepared testimony are clearly laid out in with the purpose of ensuring that all parties have proper due process and an opportunity to respond to issues raised in a contested proceeding.  The relevant portions of this rule state:


4 CSR 240-2.130(A)

Direct testimony shall include all testimony and exhibits asserting and explaining that party’s entire case-in-chief;

. . .
4 CSR 240-2.130(B)

Where all parties file direct testimony, rebuttal testimony shall include all testimony which is responsive to the testimony and exhibits contained in any other party’s direct case.  A party need not file direct testimony to be able to file rebuttal testimony;

. . .

4 CSR 240-2.130(D)

Surrebuttal testimony shall be limited to material which is responsive to matters raised in another party’s rebuttal testimony.

(emphasis added) (See Attachment A)


5.
It is true that the parties had been engaged in discussions regarding a possible settlement of fuel issues involving an IEC; as a way to settle fuel issues in this case; however, those discussions did not result in any agreement.  Those settlement discussions should have no bearing on whether the Staff may raise a new affirmative position in surrebuttal testimony on the last business day before the evidentiary hearing in this case commenced.  Public Counsel does not now have an adequate opportunity to respond to the various details contained in the February 20, 2004 testimonies of these four witnesses.


6.
The February 20, 2004 prepared testimonies of Cary Featherstone and James Watkins, purport to address the rebuttal testimonies of Aquila (Company) witnesses John C. Browning, Jerry G. Boehm; however, Staff’s testimonies do not reference any of Company’s specific rebuttal testimony statements to which they are surrebutting and does not respond to those rebuttal testimonies.  Rather, Staff’s late-filed surrebuttal testimony simply presents a brand new position on fuel recovery which could have properly been contained within Staff’s case-in-chief - - in direct testimony.  


The February 20, 2004 prepared surrebuttal testimony of Cary Featherstone does also respond to the direct testimony of Company witness Keith Stamm.  4 CSR 240-2.130 only permits surrebuttal which is responsive to rebuttal.


WHEREFORE Public Counsel respectfully requests that Commission strike the prepared surrebuttal testimonies filed on February 20, 2004 by Staff witnesses Cary Featherstone, James Watkins, Janice Pyatte and David Elliott.

Respectfully submitted,
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