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On September 11, 2014, Infinity Wind Power (Infinity) filed a Motion in which it asked the Commission to excuse it from answering all eight items in the Alliance’s First Set of Data Requests to Infinity.  A copy of the data requests was attached to Infinity’s Motion.  In Answer to that Motion, the Alliance states as follows:

1.  Relevance of the Information Requested.  Infinity claims that all of the information sought by the Alliance from Infinity in its First Set of Data Requests is irrelevant.  (Motion, par. 3, 5, 6, 7, 9 & 11).  The Alliance disagrees.  

Items 1, 2 and 3 of the data request seek information regarding discussions for the possible sale of energy by Infinity to potential buyers of that energy.  The requests are limited to discussions regarding energy which would be transmitted over the proposed transmission line.  One obvious issue in this case will be whether any utilities, particularly in Missouri, will be apt to purchase energy from the Kansas wind farms.  If not, there is arguably no need in Missouri for the proposed line.  Items 1, 2 and 3 seek information directly relevant to that issue.

Items 4 and 5 of the data request seek information which goes directly to the calculation of the busbar cost of the energy from the wind farms.  As is evident from the direct testimony of Grain Belt’s witness Mr. Berry, the cost of the wind energy is a major issue in this case.  (See, e.g., direct testimony of Mr. David Berry, pp. 13-19) 

Items 6, 7 and 8 of the data request go to the components of the busbar price which Infinity may have provided in response to the RFI, and to what Infinity may have intended that figure to represent.  This material is relevant for the same reason cited in the preceding paragraph.

Accordingly, all of the information sought in the data requests from the Alliance to Infinity is relevant in this case.

2.  Supposed duplication of Data Requests.  Infinity suggests that the information sought here has already been provided to the Alliance by Grain Belt, and/or that the data requests to Infinity duplicate discovery requests submitted to Grain Belt.   (Motion, par. 2, 3, and 10).  

First, to the Alliance’s knowledge, absolutely none of the information sought here from Infinity has been provided to the Alliance thus far by Grain Belt or anyone else. In fact, as discussed immediately below, Grain Belt apparently does not have any of the information which the Alliance is seeking from Infinity. 

Items 1, 2 and 3 of the data request to Infinity ask for information on discussions between Infinity and prospective purchasers of the energy from Infinity’s wind farm.  Mr. Skelly of Grain Belt told the Alliance he has no knowledge of which generators have contacted prospective load serving entities in MISO or PJM.  He further stated that Grain Belt has no copies of any correspondence between the wind generators and load-serving utilities in MISO or PJM regarding the potential sale or purchase of the energy in question.  (Items 2.7 and 2.9 of the Alliance’s Second set of Data Requests directed to Mr. Skelly).
Item 4 asks how Infinity calculated the annual capacity factor provided to Grain Belt in response to the RFI.  Grain Belt told the Alliance it does not know how any of the individual wind developers derived their projected annual capacity factor.  (Response to Data Request 3-5 directed to Mr. Berry)

Item 5 asks Infinity to describe how it calculated the average wind speed at its prospective wind farm.  Grain Belt told the Alliance that it does not have direct knowledge of all the data on which the respondents to the RFI based their projected wind speeds.

Items 6, 7 and 8 ask for information specific to Infinity about how it calculated its “pricing at busbar” figure.  Grain Belt provided no definition of that term to the wind developers, beyond anything in the RFI form itself.  (Response to Data Request 3-7 directed to Mr. Berry).  Thus even if Infinity provided a price figure in response to the RFI (and the Alliance does not know if it did or did not do so) Grain Belt would have no knowledge of exactly what cost components Infinity may have included in that figure, or what that figure was intended to represent by Infinity.

Accordingly, none of the information sought by the Alliance from Infinity has been supplied to the Alliance by Grain Belt.

3.  Other Consideratons.  The Alliance recognizes that information it is requesting from Infinity is considered confidential.  It also acknowledges the difficulties this creates for both Grain Belt and Infinity.  However, the respondents to the RFI certainly recognized that Grain Belt might ultimately be required to disclose confidential information submitted in response to the RFI.
  The respondents nevertheless chose to provide their data to Grain Belt, with the understanding that the aggregate information from the RFI would be used by Grain Belt to promote the need for the proposed transmission line to regulators and other stakeholders.
  The wind farms were under no obligation to respond to the RFI.  Those which did so must have concluded that the benefits outweighed the risks.   
Moreover, Infinity asked to become a party to this proceeding.  As such it became subject to the jurisdiction of the Commission, and subject as well to the Commission’s rules regarding discovery.   
Finally, without the information requested by the Alliance from Infinity, the Alliance will be unable to fully develop and address all of the relevant issues in this case in testimony, cross-examination or in its briefs to the Commission.  Such issues would include, but would not necessarily be limited to, the following:  the projected cost of the wind energy from the Kansas wind farms; the price at which the wind farms would be willing to sell that energy to load serving utilities and other entities; and the extent of any interest on the part of load serving utilities in Missouri and elsewhere in purchasing that energy.  Accordingly, if Infinity is allowed to withhold the requested information, the Alliance will be denied its right to due process under Amendment XIV to the United States Constitution, and Article I Section 10 to the Missouri Constitution. 

WHEREFORE, the Alliance respectfully asks the Commission to deny Infinity’s Motion for a Protective Order; to direct Infinity to answer the eight questions in the Alliance’s First Set of Data Requests to Infinity; to take administrative notice of pages 133-152 of Exhibit 1 to the Alliance’s Complaint in Commission Case No. EC-2014-0251, as requested in footnote 2 hereto; and for such other relief as the Commission deems proper under the circumstances.
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing document and Attachment 1 thereto were served upon the parties to this case by email or U.S. Mail, postage prepaid, this 12th day of September, 2014.    

/s/  Paul A. Agathen                 

Paul A. Agathen

Attorney for the Missouri Landowners Alliance

Paa0408@aol.com
636-980-6403

ATTACHMENT 1

Paragraph 3 of standard form Confidentiality Agreement:

3.  Legally Required Disclosures.  In the event that Clean Line or any of its Representatives to whom Clean Line transmits Confidential Information pursuant to this Agreement is requested or required pursuant to applicable law, or by any governmental body, regulatory agency or court of competent jurisdiction (by oral questions, interrogatories, request for information or document, subpoena, civil investigative demand or similar process) to disclose any Confidential Information or other information regarding the RFI, Clean Line will, if permitted by law, provide Generator with notice, prior to disclosing such information, so that Generator may seek an appropriate protective order and/or waive compliance with this paragraph.  If, in the absence of a protective order or the receipt of a waiver hereunder, Clean Line or its Representatives is nonetheless legally compelled to disclose such information, it may, without liability hereunder, furnish that portion of such Confidential Information that is legally required and will exercise its reasonable efforts to obtain reliable assurance that confidential treatment will be accorded to such Confidential Information.    
� Item 3 of the Alliance’s Third Set of Requests for Admissions, and Grain Belt’s response, were as follows:





All or nearly all of the prospective wind farms responding to the RFI based their projected wind speeds at their wind farms at least in part on data collected from meteorological towers located at the site of their prospective wind farm.





Response:  Grain Belt can neither admit nor deny the request as it does not have direct knowledge of all of the facts and data upon which all or nearly all of the respondents to the RFI based their projected wind speeds.





�  See paragraph 3 of the standard form “Confidentiality Agreement” between Clean Line and prospective wind generators, which was included as part of the package of information dealing with the RFI on Grain Belt’s website.  Paragraph 3 is shown at Attachment 1 hereto.  A copy of the confidentiality agreement was also provided to the Alliance by Grain Belt in response to item 3.2 of the third set of data requests directed to Mr. Berry.  The material concerning the RFI appeared at pages 133-152 of the website, and was reproduced as part of Exhibit 1 to the Alliance’s Complaint in case number EC-2014-0251.   Grain Belt has agreed that said Exhibit 1 was a substantially correct copy of its website, as it appeared at the time.  The Alliance respectfully asks the Commission to take administrative notice of said pages 133-152 of Exhibit 1 in Case No. EC-2014-0205.  The paragraph shown at Attachment 1hereto appears at page 149 of Exhibit 1.    





�  See p. 136 of Exhibit 1, Id. 
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