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Introduction

As the Final Arbitrator’s Report notes, this proceeding has been a massive undertaking for all involved.  The Decision Point Lists filed by the parties requested decisions on 727 disputed issues;
 the record includes 102 pieces of written testimony from 49 witnesses.
  The Commission Staff assigned to this arbitration have been required to absorb and analyze a huge number of issues in short order, and they are to be commended for their efforts.

The CLEC Coalition is in substantial disagreement with much of the Arbitrator’s Report.  In fact, of the 142 rulings in the Arbitrator’s Report on issues raised by the CLEC Coalition, the Coalition’s position prevailed in full on only 43% of the issues.  The majority of issues were resolved in SBC’s favor or reflected compromises incorporating portions of each party’s position.


In these Comments, however, the Coalition does not contest each and every issue on which its position did not prevail.  The members of the Coalition understand that many of the Arbitrator’s decisions required judgment calls where both parties presented extensive legal and factual arguments.  Moreover, given the extremely tight schedule necessary to timely process this arbitration, the Coalition limits its requests for changes in the decisions in the Arbitrator’s Report to those of the most critical importance to Missouri CLECs.


Therefore, the CLEC Coalition limits its requests for reversal of the Arbitrator’s determinations to those issues where the Arbitrator’s ruling is contrary to the law or record evidence, and where the incorrect outcome will have a real and substantial business impact on CLEC operations in Missouri.  The Coalition also requests clarification on issues where the Arbitrator’s Report appears to create ambiguities that we urge the Commission to resolve before the parties sit down to conform their new interconnection agreements to the Commission’s rulings.  Finally, the Coalition identifies Coalition DPL issues where it appears that no decision was included in the Arbitrator’s Report.  On any undecided issues, the Coalition requests the Commission issue a decision before finalizing its arbitration decision.  The Coalition’s comments are organized using the same structure as the Arbitrator’s Report.  
SECTION I:  GENERAL TERMS & CONDITIONS
A.
Issues for Which the Coalition Seeks Reversal


Deposits (CC/Xspedius GT&C 3)


The Arbitrator agreed with SBC “that it is reasonable for SBC to require a deposit, as an assurance of payment, from CLECs that have not established a good payment record or that have a history of late payments.”  The Coalition has no quarrel with this statement because the Coalition maintained throughout this proceeding that this was a reasonable position.
  The conflict between SBC and the Coalition concerns whether the deposit should be equivalent to two months’ or three months’ average billings.  The Arbitrator stated he was “reluctant to agree with SBC that the appropriate measure of a deposit is three months’ anticipated charges,” but “the CLECs have not shown that the amount at risk under the proposed termination procedures is less than that figure.”  To the contrary, the Coalition presented testimony from Mr. Ivanuska which expressly challenged SBC’s contention that it is exposed to 90 days of service before it may disconnect the service of a CLEC’s end user and showed that such exposure is overstated.


As Mr. Ivanuska noted, under SBC’s disconnection proposal (which the Arbitrator approved in this case), SBC has the right, long before the 90-day window ends, to cut off new orders.
  This is clear by reviewing SBC’s approved contract language in the Attachment I.A. Detailed Language Decision Matrix beginning at page 119.  Under ICA section 14.1, SBC may send a late notice on the due date (30 days from receipt of SBC’s invoice), and the CLEC must pay within 10 days.  If the CLEC does not pay within 10 days, then under Section 14.4.1, SBC may suspend acceptance of any new order and suspend completion of any in-process order.  Hence, at that point, SBC’s exposure is only for the initial invoice amount (i.e., 30 days of service) plus whatever orders are processed during that 10-day grace period.
  Further, under Section 14.7.2, SBC can disconnect services altogether after an additional 5-day grace period.  At such point, SBC’s exposure is not even 60 days, much less 90 days.


The only circumstance under which SBC might possibly be exposed to 90 days of service without payment is when (pursuant to Section 14.8) it continues service for another 30 days for the CLEC’s resale customer while that customer selects another provider.  The possibility of loss under such a circumstance assumes that the CLEC resale customer refuses to pay SBC for the service during the transition – an unreasonable assumption for which SBC offered no evidence or justification.  But, just as importantly, CLEC Coalition members are facilities-based providers and have few if any resale customers.  Consequently, the risk of SBC having to provide 30 days of free service to delinquent resale end-users is even more remote in the case of Coalition members.


Ms. Quate’s testimony claims SBC is exposed to 90 days of unpaid service,
 but this review of SBC’s procedural underpinning shows such testimony is an overstatement.  Hence, a 90-day deposit results in SBC being overprotected and the CLEC overburdened.
  The Coalition presented testimony and argument showing SBC is rarely at risk under its proposed termination procedures for 90 days of service.  Hence, the Coalition’s requested 60-day deposit more than adequately protects SBC and should be approved.

The Arbitrator similarly was incorrect that Xspedius did not present testimony demonstrating that SBC’s risk was less than three months’ anticipated billings.  Mr. Falvey demonstrated that, under Xspedius’ business plan and past dealings with SBC, SBC routinely owes Xspedius more than Xspedius owes SBC at any given point in time by a wide margin.
  Consequently, Xspedius seeks a special deposit requirement that would be based on no more than a one-month net deposit – which is more than adequate to protect SBC from any failure by Xspedius to pay for SBC’s services.


As noted by Mr. Falvey, this imbalance of payments has existed for many years.
 In fact, in Xspedius’ predecessor’s bankruptcy (which is the type of proceeding SBC is trying to protect against), SBC owed millions of dollars to Xspedius’ predecessor, not vice versa.
  The point of deposits is to mitigate risk – but in Xspedius’ circumstances, the billing party at risk is Xspedius, not SBC.
  Hence, Xspedius’ testimony clearly showed that SBC is not exposed to 90 days of risk with Xspedius because SBC could simply offset its outstanding debt to Xspedius should it ever face the situation where it terminated service to Xspedius.  In other words, there is currently no financial risk to SBC since it owes Xspedius much more than Xspedius owes SBC.

Xspedius has a special business relationship with SBC that requires a different approach for deposit requirements.  Xspedius presented ample evidence that the amount at risk by SBC under its proposed termination procedures is far less than 90 days of billings by SBC to Xspedius.  Consequently, the Arbitrator’s decision should be reversed, and Xspedius’ deposit language should be approved. 

Section III:  Unbundled Network Elements

A.
Issues for Which the Coalition Seeks Reversal


1.
Eligibility Requirements for EELs (CC UNE 9 (part))


In general, the Arbitrator ruled that SBC’s proposed contract language implementing the FCC’s eligibility requirements applicable to EELs that were adopted in the TRO was superior to the language proposed by the Coalition.  However, the implementation of the FCC’s decisions on EELs is a matter of critical importance to CLECs because it is by using EELs that CLECs can efficiently and cost-effectively provide high-capacity telecommunications services to small business customers without having to establish expensive collocation arrangements in SBC central offices where the volume of business does not warrant that investment.  SBC’s EELs language is not optimal in CLECs’ view.  Nonetheless, the Coalition will limit its objection to the Arbitrator’s decision to two specific portions of the language where adopting SBC’s language is inconsistent with the FCC’s purpose in the TRO and will have a significant negative impact CLECs’ access to EELs.


In examining these two issues, it is important to remember that the dispute between ILECs and CLECs regarding EELs arose from the ILECs’ objective of preventing interexchange carriers and data providers from using EELs to provide these services, not preventing CLECs from using EELs to provide local voice services.  Prior to the TRO, the FCC had tried to adopt eligibility requirements that sought to balance the needs of the ILECs against the needs of CLECs providing voice service.  Those rules in CLECs’ view were overly restrictive.  In the TRO the FCC addressed EELs again, to adopt new and different criteria intended to assure ILECs that carriers not providing local voice service could not “game” the system while allowing CLECs that provide local voice services to obtain EELs on a less restrictive basis.  In adopting the eligibility requirements set out in the TRO, the FCC recognized that its new rules must be crafted and applied in a way that would not stymie competition.  Specifically with respect to the requirement that each DS1 circuit must have a local telephone number associated with it for voice service, the FCC said, “[w]hile the assignment of a local telephone number and other characteristics of local voice service provide a significant degree of bright-line measurability, we are mindful that overly intrusive and onerous compliance requirements . . . serve as a drag on competitive entry.”


Approving SBC’s language in two specific instances produces a result that is both intrusive and onerous.  First, by approving SBC’s language on the requirement that a CLEC have a local telephone number for each DS1 circuit on an EEL, the Arbitrator gives SBC the right to intrude into CLECs’ business operations by requiring CLECs to provide to SBC the telephone number of the customer the CLEC is serving using the EEL.  Section 51.318(b)(2)((i) of the FCC’s rules states that: 

Each circuit to be provided to each customer will be assigned a local number prior to the provision of service over that circuit.

SBC’s proposed language goes beyond the FCC’s rule, requiring the CLEC to provide the corresponding telephone number to SBC as part of the CLEC’s certification that it is entitled to the EEL.   (The objectionable language is shown in italics below.)

2.20.2.2.1
Each circuit to be provided to each end user will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located (“Local Telephone Number”) prior to the provision of service over that circuit (and for each circuit, CLEC will provide the corresponding Local Telephone Number(s) as part of the required certification; and  
Clearly, the FCC did not require CLECs to provide this information to their ILEC competitors.   This requirement is onerous and intrusive into CLECs’ business operations and should be rejected.


Second, by approving SBC’s proposed language dealing with the application of the telephone number requirement to DS3 level EELs, the Arbitrator’s decision could prevent a CLEC from obtaining a DS3 EEL unless the CLEC uses all of the 28 available channels on the DS3.  Restrictions beyond those necessary to alleviate concerns that IXCs would “game” the system are inconsistent with the FCC’s overall conclusion that CLECs providing voice services (and not exclusively long distance or data services) should have access to EELs.  If there are fewer than 28 DS1-equivalent circuits in use on a high-capacity EEL, there necessarily will be fewer than 28 local telephone numbers assigned to it.   So long as the CLEC has a telephone number for each DS1-equivalent circuit that is turned up on the DS3, SBC’s interests are fully protected and a CLEC can obtain a DS3 EEL even if it does not have sufficient traffic to utilize all available circuits.  


The parties’ competing language is shown below, with the problematic language shown in italics and the CLECs’ proposed solution shown in bold:


SBC’s language approved by the Arbitrator—
Each DS1 equivalent circuit of a DS3 EEL or on any other High-Capacity Included Arrangement, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and

The Coalition’s competing language rejected by the Arbitrator—
each DS1 equivalent circuit on a DS3 EEL arrangement must have its own Local Telephone Number assignment, so that each fully utilized DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and 
The Coalition proposes that either the Commission reverse the Arbitrator’s decision on this portion of the contract language or that the Commission insert the Coalition’s phrase “fully utilized” in the SBC language.   Either option will ensure that CLECs have the ability to use DS3 EELs while maintaining the protections to which SBC is entitled. 

2.
Ordering commingled arrangements (CC UNE 61)


UNE Attachment 7, as it now exists in the M2A, sets out the terms and conditions for ordering UNEs and UNE combinations from SBC.  In light of the FCC’s decision in the TRO that CLECs are allowed to commingle UNEs and UNE combinations with other services provided at wholesale, it is essential to modify this Attachment to provide for the ordering of “commingled arrangements.”  Accordingly, the Coalition proposed language that accomplishes this objective, but that language was rejected in the Arbitrator’s Report.  The language at issue is in the first part of Section 1.4 of Attachment 7, and is as follows:
CLEC may order, and SBC MISSOURI will fill orders, for combinations of Unbundled Network Elements and for Commingling, as provided for and consistent with the defined requirements, as defined in Attachment 6.   

There is no dispute that SBC must provide commingled arrangements to CLECs.  The only disputes concerned (1) whether those arrangements must include checklist items under Section 271 and (2) whether specific commingled arrangements would be available now, but  others would have to be obtained through the BFR process.  Both of these disputed issues were resolved by the Arbitrator with respect to specific provisions in Attachment 6.  SBC’s objection to the CLECs’ language was that it would require SBC to fill any and all orders for commingled arrangements.  That possibility no longer exists because the Arbitrator has resolved the parties’ disputes.  The reference to requirements set forth in Attachment 6 precludes CLECs from ordering commingled arrangements other than those consistent with the Arbitrator’s rulings.  As a result, the Coalition’s language should be included in the parties’ ICA to assure that CLECs will be able to order commingled arrangements as allowed by law.
B.
Issues for Which the Coalition Seeks Clarification


1.
Maintenance and repair of commingled arrangements (CC UNE 68)


UNE Attachment 8 sets out the terms and conditions that govern the parties’ respective obligations concerning maintenance and repair of UNEs and UNE combinations provided by SBC to CLECs.  The Coalition’s proposed language would extend SBC’s responsibility to commingled arrangements where the wholesale service is being used in conjunction with a UNE or UNE combination provided by SBC.  The Arbitrator approved the Coalition’s proposed language in two portions of the contract language in DPL Issue # 68 (in Sections 1.1 and 3.1), but apparently rejected it in another (in Section 2.1).   This appears to be an inadvertent error that should be corrected in the Commission’s order through a clarification of the Arbitrator’s Report affirming that the CLECs’ proposed language is approved for Section 2.1.   

2.
Billing for unbundled switching where billing is based on usage (CC UNE 58)


The Arbitrator concluded that SBC must provide the 271 checklist items of local switching, local loops and local transport in the parties’ interconnection agreement, and the decisions in his Report regarding access to databases, AIN and other services associated with unbundled local switching are consistent with that determination.  That is, the terms and conditions governing the provision of all the associated services that make CLECs’ access to 271 unbundled local switching meaningful will be part of this agreement.  


In what appears to be an inadvertent error, however, the Report rejects the Coalition’s language set forth in Section 2.3 the Appendix Pricing to UNE Attachment 6, that states how SBC will bill CLECs for such unbundled switching when the rates are based on minutes of use (MOU).  The issues statement in DPL # 58 is “Given the TRRO, should CLEC be allowed to purchase UNE switching in this ICA?”  The Arbitrator clearly has answered “yes” to that issue in his resolution of Coalition DPL Issue # 1.  Thus, it seems clear to the Coalition that the disputed language (shown below) should be retained in the Appendix in order to provide complete terms for the billing of unbundled local switching.  The language is as follows:  

Where rates will be based on minutes of use (MOU), usage will be accumulated at the end office and are rounded to the next higher minute per monthly billing cycle.  In the long term usage will be measured beginning when the facilities are seized (excluding network failures) and ending when the facilities are released.  SBC MISSOURI is currently unable to measure busy/don’t answer (by/da), but SBC MISSOURI intends to develop such capability.  SBC MISSOURI will provide CLEC not less than 30 days notice when SBC MISSOURI begins to measure by/da.  No related true up will occur.
The Coalition urges the Commission to correct this apparent error as a clarification to the Arbitrator’s Report.


3.
Restrictions on equipment used by CLECs (CC UNE 37)

A review of the detailed matrix accompanying the Arbitrator’s Report revealed that one important issue was undecided, or the decision inadvertently was omitted from the matrix.  The Coalition requests clarification with respect to the following language proposed by SBC and rejected by the Coalition: 

2.35
CLEC will connect equipment and facilities that are compatible with the SBC MISSOURI Unbundled Network Elements and will use Unbundled Network Elements in accordance with the applicable regulatory standards and requirements referenced in Section 2.20.

As Coalition witness Mr. Edward Cadieux stated in his Direct Testimony, this language is vague and general and raises more questions than answers.  In its position statement in the DPL, the Coalition questioned what is meant by the terms “compatible” and “use” in this context.  If SBC means that equipment will meet FCC rules or industry requirements set by testing organizations, then that is the restriction that should be set out in contract language.  Otherwise this language only creates confusion for the reader without adding anything concrete, and potentially allows SBC to declare some equipment or facility that CLEC has connected or is using as violating the parties agreement.  The Coalition requests the Commission to clarify its decision with respect to this disputed issue.
Section IV:  Rates

A.
Issues for Which the Coalition Seeks Reversal


Rate Increases for Rural UNE Loops (CC Pricing A 1)


The Arbitrator rejected the CLEC Coalition’s proposal that the ICA maintain the UNE rates the parties have been operating under during the term of the M2A.  The CLEC Coalition urges the Commission to reconsider this decision because it is contrary to Commission precedent and because approval of SBC’s unsupported rate increases will have a very deleterious effect on competition in Missouri, particularly with regard to 2-wire analog (DS0)
 voice-grade loops in Zones 2 and 3 in rural Missouri (“Rural UNE Loops”).


In this arbitration, SBC did not present cost studies justifying any rate changes, much less rate increases for Rural UNE Loops.  Rather, SBC insists that it will no longer offer current prices because they are the result of its M2A “voluntary” commitments.  As the following chart demonstrates, the impact of SBC’s proposals is particularly evident in the rural rates where prices will increase by 11% in Zone 2 and 69% in Zone 3.  

	Retail Rate Group
	UNE Rate Zone
	# of access lines
	Rates under Arb. Decision
	Current M2A Rates
	% Increase

	D
	1
	> than 230,000
	$12.71 
	$12.71 
	0%

	B
	2
	5,000-59,999
	$20.71 
	$18.64 
	11%

	A
	3
	0-4,999
	$33.29 
	$19.74 
	69%

	C
	4
	60,000-229,000
	$18.23 
	$16.41 
	11%


SBC claims that these much higher rates meet TELRIC standards because they were approved by the Commission in cost proceedings conducted just after the passage of the 1996 Act.


In a prior case, the Commission faced the question of whether to apply M2A UNE rates in the place of rates based on similarly-outdated SBC cost studies.  In a 2001 AT&T arbitration that occurred after the M2A was in place, SBC urged that the Commission apply pre-M2A rates based on outdated cost studies that were of “1996 vintage.”
  The Commission contrasted the outdated rates proposed by SBC with the M2A rates, which were “the product of a lengthy proceeding and close scrutiny.”
  The Commission concluded that it was appropriate to apply M2A rates in the AT&T-SBC agreement, although they had not been litigated in the parties’ arbitration proceeding.  The Commission expressed confidence in the M2A rates as being “compliant with both the [1996] Act and the F.C.C.’s regulations,” and noted that the Commission “has already determined that [the M2A] complies with all of the standards applicable to interconnection agreements, including the 14-point checklist in Section 271.”
  Given the absence of current cost studies filed by either SBC or AT&T, the Commission adopted the M2A rates.


Similarly, in this case SBC has not presented cost support for departing from the M2A rates.  While SBC claims certain rates were “voluntary,” SBC ignores the FCC’s findings in the Missouri 271 proceeding.  The FCC held that rates such as the Rural UNE Loop rates had to be reduced in order for SBC to attain interLATA long distance entry.  As this Commission noted in the AT&T-SBC arbitration order cited above, the FCC was troubled by the fact that “[r]ecurring charges in Missouri are two to six times those in Texas, Kansas, and Oklahoma.”
  When SBC sought long distance authority, it lowered the rates to the current levels.  Now, SBC is seeking to raise the same rates back to the levels the FCC found unreasonable – without presenting updated cost support to show such rates are compliant with TELRIC standards.  The Coalition urges the Commission to follow its precedent and reject SBC’s unsupported changes to the M2A rates. 


If, however, the Commission is reluctant to simply maintain the status quo, the Coalition urges the Commission to reconsider the Arbitrator’s ruling approving price increases specifically  for the Rural UNE Loop rate.  At the current M2A rural prices, Missouri CLECs like Big River Communications and Socket Telecom have been able to offer facilities-based alternatives to Missouri residential and small business customers.  CLECs have installed their own switches, connected them to Rural UNE Loops to reach residential and business customers, and thereby made competitive alternatives available to rural customers who otherwise would not have choices for their telecommunications services.  Without the availability of affordable voice-grade UNE loops, such service offerings simply are not financially viable.


SBC offered the M2A Rural UNE Loop rates as part of its effort to enter the Missouri interLATA long distance market – an effort that required SBC to demonstrate that the Missouri local exchange market was irreversibly open to competition.  Now that SBC is not only dominating the Missouri interLATA market, but is on the verge of absorbing its largest competitor, AT&T, SBC is moving to raise the UNE rates that have made limited local competition possible for rural residents in Missouri.  SBC should, at a minimum, be held to this competitively sensitive commitment it made in the M2A – a commitment that has yielded tangible results for rural areas in Missouri.

B.
Issues for Which the Coalition Seeks Clarification


Interim Rates for Section 271 UNEs


The Arbitrator’s Report correctly held that unbundled elements required by the Section 271 competitive checklist (“Section 271 UNEs”) must be included in the M2A successor interconnection agreements.  The Arbitrator also properly held that the pricing standard for Section 271 UNEs is a “just and reasonable” standard rather than a TELRIC standard.  Until the Commission determines what constitutes a “just and reasonable” rate for Section 271 UNEs, the industry will need an interim rate for checklist items that are no longer available at TELRIC rates due to declassification under the TRRO (e.g., switching, loop, and transport elements that have been declassified under Section 251 but remain available under the new price standard under Section 271).


The CLEC Coalition’s proposed contract language contemplated that the interim rates be established at TELRIC levels until the Commission can set a permanent rate.  The Arbitrator rejected this proposal, apparently finding it inconsistent with the recommendation that all Section 271 UNEs be priced at “just and reasonable” rather than TELRIC rates.
  The Arbitrator also rejected SBC’s proposed language, which did not include any rate for Section 271 UNEs.


The Coalition sponsored an interim rate compromise proposal in testimony that was not reflected in the Arbitrator’s Report.  In rebuttal testimony, Ms. Mulvany Henry of Birch Telecom testified on behalf of the Coalition: 

Specifically, we ask the Commission to clearly recognize that the only difference between § 271 and § 251 elements … is the applicable price.  Although SBC is not required to charge TELRIC-based rates, it is also not permitted to rates that exceed just and reasonable levels.  The arbiter of the appropriate price remains the Missouri Public Service Commission.  Because there is no information to establish such rates in this phase of the proceeding, we recommend that the Commission adopt the transitional rates adopted by the FCC as interim § 271 rates until it can arbitrate this issue in the next phase of the proceeding.  … Section 1.2.6 as proposed by the Coalition provides for these network elements to be priced at TELRIC rates until the Commission sets new “just and reasonable” rates.  The Coalition concurs in my recommendation that the Commission adopt the transitional rates on an interim basis.

This proposal recognizes that the rate for Section 271 UNEs will be higher than current TELRIC rates.  It adopts, strictly on an interim basis, the higher transitional UNE prices the FCC adopted for declassified Section 251 UNEs.  If the transitional rates adopted by the FCC are adopted, it will provide the parties a rate at which Section 271 UNEs may be purchased via the ICA while permanent just and reasonable rates are considered by this Commission.


Rather than leave the parties no guidance on the appropriate interim Section 271 UNE rate to be included in the M2A successor ICAs, the Coalition urges that the Commission adopt the compromise proposal the Coalition offered in record testimony and in its post-hearing brief.  Adoption of an interim rate will provide certainty, and encourage SBC and CLECs to expeditiously engage in negotiations toward establishing a permanent rate for Section 271 UNEs.  Unless an interim rate is established and CLECs can actually purchase Section 271 UNEs out of their ICAs, SBC’s obligation to offer Section 271 UNEs under the M2A successor agreements will be illusory.  This is certainly not the outcome contemplated by the Arbitrator’s Report.

SECTION V:  INTERCONNECTION
B.
Issues for Which the Coalition Seeks Clarification

Types of Section 251(b)(5)/ IntraLATA Toll Traffic (CC NIA 5 and 6) 


The Coalition proposed the following language, which was approved twice
 and rejected once
 in the Arbitrator’s Detailed Language Decision Matrix.

“Section 251(b)(5)/IntraLATA Toll Traffic” shall mean for purposes of this Attachment, (i) Section 251(b)(5) Traffic, (ii) ISP-Bound Traffic, (iii) Optional EAS traffic, (iv) FX or virtual FX traffic (that may also fall under (i), (ii), or (iii)), (v) Transit Traffic, (vi) out of area traffic, (iii) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from CLEC where CLEC is both the Section 251(b)(5) Traffic and intraLATA toll provider, and/or (iv) IntraLATA Toll Traffic originating from an end user obtaining local dialtone from SBC-MISSOURI where SBC-MISSOURI is both the Section 251(b)(5) Traffic and intraLATA toll provider. 


The single rejection of the Coalition’s language in the OE-LEC Decision Matrix appears to reject the reference to out of area traffic in the same way the Arbitrator rejects SBC’s proposed OE-LEC Attachment. The Coalition supports the Arbitrator’s decision that the separate OE-LEC attachment is not required, but the reference to out of area traffic should remain in the definition of Section 251(b)(5)/IntraLATA Toll Traffic. The fact that the Coalition members do not support SBC’s OE-LEC document does not change the fact that out of area traffic will continue to be exchanged between the parties under the interconnection agreement and is properly included in the definition. 
C.
Missing Issues for Which the Coalition Seeks a Ruling

NIA 2 – Is a “Metropolitan Calling Area” considered a “Local Calling Area?”  
Section VI:  Intercarrier Compensation
A.
Issues for Which the Coalition Seeks Reversal

Definition of ISP-Bound Traffic (CC IC 2)


The definition of “ISP-Bound Traffic” is critical to companies in the CLEC Coalition.  The definition of the term, standing alone, directly determines the amount of compensation CLECs receive for transporting and terminating traffic originated by SBC customers.  The Coalition seeks reversal of the Arbitrator’s ruling on this issue because the definition approved by the Arbitrator (and advocated by SBC) is directly contrary to the FCC’s governing rule on the issue, and because application of the ruling will deny CLECs cost recovery for traffic termination that is due to them pursuant to the FCC’s rule.


The Arbitrator correctly recognizes that the FCC declared “ISP-Bound Traffic” to be interstate traffic subject to FCC jurisdiction, and that the compensation rules for ISP-Bound Traffic are established in the FCC’s 2001 ISP Remand Order.
  The dispute before the Commission is whether ISP-Bound Traffic includes only traffic bound for ISPs that originates in the same local calling area in which it terminates.  The FCC specifically did not limit its definition of ISP-Bound Traffic in this way and, in fact, such a limitation is completely inconsistent with the compensation regime the FCC promulgated in the ISP Remand Order.


In the ISP Remand Order, the FCC held that “traffic delivered to an ISP is predominantly interstate access traffic subject to § 201 of the Act.”
  The FCC unambiguously concluded that intercarrier compensation for traffic bound for ISPs is not governed by FTA § 251(b)(5), but rather by Section 201 of the Communications Act (which provides the statutory basis for the FCC’s jurisdiction over interstate services).  It was this assertion of jurisdiction over all ISP-Bound traffic that permitted the FCC to impose the interim compensation regime it established in the ISP Remand Order.  As the FCC put it:
Having found that ISP-bound traffic is excluded from section 251(b)(5) by section 251(g), we find that the Commission has the authority pursuant to section 201 to establish rules governing intercarrier compensation for such traffic. Under section 201, the Commission has long exercised its jurisdictional authority to regulate the interstate access services that LECs provide to connect callers with IXCs or ISPs to originate or terminate calls that travel across state lines. Access services to ISPs for Internet-bound traffic are no exception.


The FCC held that, like other rates regulated under its interstate jurisdiction, intercarrier compensation for calls to ISPs is subject to federal, not state, jurisdiction.  The ISP Remand Order could not be clearer in asserting that intercarrier compensation for all traffic bound for ISPs is subject to federal jurisdiction.
  The FCC ruling applied to telecommunications traffic bound for ISPs, not to only local calls bound for ISPs.  In fact, the FCC’s rationale for removing ISP-Bound Traffic from the statutory reciprocal compensation regime that applies to “local” traffic is based on its view that ISP-Bound Traffic is by its nature not local, but rather akin to the exchange access and information services governed by § 251(g) of the Act.  


The Arbitrator found that ISP-Bound Traffic that terminates “beyond the local exchange … was never subject to reciprocal compensation, either before or after the ISP Remand Order, and simply was not the subject of that Order.”
  In the ISP Remand Order, however, the FCC went beyond prior limits on how ISP-Bound Traffic is treated.  The FCC determined, for the first time, that all ISP-Bound Traffic is interstate traffic subject to federal jurisdiction – and subject to the “carve-out” (and special compensation rules) the FCC created in its Order.

The Arbitrator references SBC’s claims that the “local” limit on the FCC’s ruling is “apparent from the question the FCC addressed” in the ISP Remand Order, namely, “whether reciprocal compensation obligations apply to the delivery of calls from one LEC’s end-user customer to an ISP in the same local calling area.”
  This is not, however, an accurate representation of what the FCC said in the quoted paragraph.  A full reading of the paragraph reveals that the FCC’s point was quite different.  In paragraph 13, the FCC was merely recounting and summarizing the history of the issues before it.  Paragraph 13, in its entirety, provides:

 As a result of this determination [in the Local Competition Order that reciprocal compensation applies to “local” traffic], the question arose whether reciprocal  compensation obligations apply to the delivery of calls from one LEC's end-user customer to an ISP in the same local calling area that is served by a competing LEC.   The Commission determined at that time that resolution of this question turned on whether ISP-bound traffic "originates and terminates within a local area," as set forth in our rule. Many competitive LECs argued that ISP-bound traffic is local traffic that terminates at the ISP's local server, where a second, packet-switched "call" then begins.  Thus, they argued, the reciprocal compensation obligations of section 251(b)(5) apply to this traffic. Incumbent LECs, on the other hand, argued that no reciprocal compensation is due because ISP-bound traffic is interstate telecommunications traffic that continues through the ISP server and terminates at the remote Internet sites accessed by ISP customers.

The FCC states that its prior holding – the one that it changed in the ISP Remand Order – was that compensation for ISP-Bound Traffic turned on whether the traffic originated and terminated in the same local calling area.  The major change the FCC made in the ISP Remand Order (a change the Arbitrator recognizes) is its determination that compensation is not determined by whether the call originates and terminates in the same local calling area, but rather by whether the traffic is excluded from reciprocal compensation by Section 251(g).


The FCC made certain to clarify that, unlike its earlier Declaratory Order asserting ISP-Bound traffic is interstate (which was the prior Order mentioned in Paragraph 13) and unlike the 1996 Local Competition Order, the interpretation of the federal Act in the ISP Remand Order did not rest on distinctions between “local” and “non-local” ISP-Bound calls.  The FCC made this point explicitly in paragraph 34:

This analysis differs from our analysis in the Local Competition Order, in which we attempted to describe the universe of traffic that falls within subsection (b)(5) as all "local" traffic. We also refrain from generically describing traffic as "local" traffic because the term "local," not being a statutorily defined category, is particularly susceptible to varying meanings and, significantly, is not a term used in section 251(b)(5) or section 251(g).

The FCC emphasized this point by removing all references to the word “local” from the revised reciprocal compensation rules it adopted in the ISP Remand Order.


When the FCC unequivocally held (contrary to many CLECs’ arguments at the time) that ISP-Bound Traffic is not local, but is interstate traffic falling under Section 251(g) of the Act, the FCC removed any hint that its compensation regime for ISP-Bound Traffic is limited to ISP-Bound calls that are also “local.”  Rather, the FCC asserted jurisdiction over all ISP-Bound Traffic, and eliminated its prior geographic limitations on compensation for ISP-Bound Traffic termination.  The FCC held that all ISP-Bound Traffic is subject to the compensation regime the FCC put in place in the ISP Remand Order.

Therefore, the Arbitrator’s agreement with SBC on this issue fundamentally undercuts the purpose of the FCC’s ISP Remand Order: if the FCC’s compensation structure applies only to “local” ISP-Bound Traffic, it would re-instate the “local” limitations in the federal rules that were explicitly eliminated by the FCC’s Order.  Such a limitation may work to SBC’s financial advantage, but it is a clear misapplication of the FCC’s Order and rules.  The CLEC Coalition respectfully maintains that the Coalition’s proposed contract language on this issue is consistent with the ISP Remand Order and requests that it be incorporated in the ICAs.
B.
Issues for Which the Coalition Seeks Clarification

PSTN-IP-PSTN And IP-PSTN Issues  (CC ITR 5a,  CC IC 15a and 15b)

The “PSTN-IP-PSTN” and “IP-PSTN” issues relate to intercarrier compensation for traffic that traverses both the traditional “Public Switched Telephone Network” (“PSTN”) as well as advanced networks based on “Internet Protocol” (“IP”).  The Coalition urged that the Arbitrator not accept SBC’s contract proposal on the Coalition issues listed above related to PSTN-IP-PSTN and IP-PSTN traffic.  The Arbitrator accepted SBC’s language.  The Coalition requests clarification on one part of the Arbitrator’s ruling on these issues, that dealing with IP-PSTN traffic compensation.

The Arbitrator ruled in favor of SBC-proposed contract language that would subject both PSTN-IP-PSTN traffic and IP-PSTN traffic to switched access charges in all circumstances.  The Coalition understands that the Arbitrator based the decision regarding switched access compensation for PSTN-IP-PSTN traffic on the FCC’s order in the AT&T “Phone to Phone” petition.  The FCC addressed compensation for a specific form of interstate interexchange traffic in the AT&T “Phone-to-Phone” IP order.
  The AT&T IP Order was specifically limited to the type of service offered by AT&T, and the FCC stressed that it was not attempting to resolve compensation for IP-PSTN traffic in its ruling.  As the Arbitrator recognized, several additional issues related to compensation for IP-enabled traffic are being addressed in the pending IP-enabled services rulemaking.
  

In the ruling on the intercarrier compensation issue designated “MCIm RC 15,” the Arbitrator also addressed compensation for IP-PSTN traffic.
  On that issue, the Arbitrator ruled in favor of MCI’s proposal.  MCI argued that, unlike PSTN-IP-PSTN traffic, “IP-PSTN traffic, on the other hand falls squarely within the ‘net-protocol change’ portion of the FCC’s multi-part enhanced service definition and is therefore appropriately charged at reciprocal compensation rates instead of switched access rates.”


The Coalition requests clarification because the ruling on the Coalition’s issue involving IP-PSTN compensation approved SBC-proposed language that would apply switched access to IP-PSTN traffic.  The ruling on the MCI issue, however, identifies reciprocal compensation “instead of switched access” as the appropriate compensation mechanism for IP-PSTN traffic.  If reciprocal compensation is to be applied to such traffic in the MCI-SBC ICA, it should be applied to the ICA approved for companies in the CLEC Coalition as well.  While the Coalition would prefer, as discussed in our testimony and post-hearing brief, that the Commission defer a decision on IP-PSTN compensation until the FCC has definitively ruled, if the Commission chooses to address the issue here, it should addressed in a consistent manner.

SECTION VII:  COLLOCATION

A.
Issues for Which the Coalition Seeks Reversal


Decommissioning Charges (CC/XO Collocation 5)


XO
 raised two issues related to SBC’s collocation rates.  First, XO objected to SBC’s “project management” fees, because they appeared outrageously high compared to the combined labor costs associated with the projects for which SBC separately charges as well.  The Arbitrator correctly determined that SBC had failed to present any cost studies or testimony to support these challenged rates and therefore SBC’s project management fees “are unsupported and thus cannot be included in the ICA.”
  XO’s second rate issue concerned whether SBC should be permitted to charge for cable removal when it does not actually perform this service.  Rather than basing a decision on the testimony and argument presented by the parties on this issue, the Arbitrator concluded that “CLECs must pay these fees to SBC in advance, regardless of whether the activity ultimately ever occurs.  It is similar in this way to the Negative Net Salvage issue encountered in traditional utility rate cases, in which ratepayers properly pay utilities now for future retirements that may well never occur.”
  This ruling has no basis in the record, misapplies the cost principles that must be used in determining collocation prices, and is inconsistent with the Arbitrator’s ruling on the project management fees.


SBC’s testimony concerning charging for cable removal in advance – even when it delays or perhaps never performs this service – was focused strictly on operational issues concerning the timing of this function from an engineering and accounts receivable perspective.
  SBC offered no cost study or testimony concerning the development of costs at all, much less demonstrating that any concept similar to Negative Net Salvage was factored into the price for cable removal.  This is not surprising because the principles underlying TELRIC pricing are very different from traditional rate of return regulation, since the pricing is not only forward-looking, but also “is based upon the cost of operating a hypothetical network built with the most efficient technology available.”


XO appreciates the considerable experience the Arbitrator brought to bear on the issues presented for arbitration.  In this case, however, use of that background as a basis for deciding against XO was inappropriate and at odds with the record evidence.  Instead, the Arbitrator should have ruled consistent with the ruling on project management fees, i.e., that SBC had failed to support the cable removal fees as consistent with TELRIC principles in those instances where SBC ultimately does not perform the function.   For these reasons, the Commission should reverse the Arbitrator and find that SBC cannot charge for cable removal unless and until it actually performs that function. 

SECTION IX:  911 FACILITIES

A.
Issues for Which the Coalition Seeks Reversal

Reference to SBC’s access tariff (CC 9-1-1 Issue 3)


The Arbitrator agreed with SBC that the “Coalition’s proposed language incorrectly mixes the concepts of facilities and trunking. Section 2.3.2 of the E-911 Attachment merely states that SBC will provide the facilities required to establish the interconnection to the SBC 911 selective routers ‘as specified in the State access tariff.’”  The Arbitrator erred on this issue by failing to determine that the interconnection facilities that enable the CLEC to provide 911 service to its customers are interconnection facilities as set forth in Sections 251(a) and (c) of the Act that must be made available at cost-based rates.  Consequently, interconnection facilities upon which 911 trunks ride must be available at cost-based rates. 


In its testimony and during the hearing, SBC contended that 911 trunks are ancillary trunks and that 911 traffic is not the mutual exchange of telecommunications.
  SBC then opined that, because 911 is not actual interconnection of two carriers for the exchange of traffic, CLECs should purchase facilities from the access tariff rather than at cost-based prices. 

SBC is wrong at both the state and federal levels; 911 services are part of local service and 911 facilities are used to interconnect the parties’ networks. At the state level, Missouri statutes and rules include 911 service as part of basic local telecommunications service.
 SBC also provides Universal Emergency Number Services (9-1-1) to 911 entities as a local service via its General Exchange Tariff, P.S.C. Mo. No. 35.  911 entities purchase these services for the ability to receive emergency calls from all telecommunications customers, regardless of which company provides telecommunications services to that customer. At the federal level, the FCC addressed 911 interconnection in a recent Order requiring VoIP providers to provide 911 service to their customers. 

We note that the Commission currently requires LECs to provide access to 911 databases and interconnection to 911 facilities to all telecommunications carriers, pursuant to sections 251(a) and (c) and section 271(c)(2)(B)(vii) of the Act. We expect that this would include all the elements necessary for telecommunications carriers to provide 911/E911 solutions that are consistent with the requirements of this Order, including NENA’s I2 or wireless E911-like solutions.

Contrary to SBC’s assertions, 911 facilities are interconnection facilities under both state and federal law, and CLECs are therefore entitled to lease 911 facilities at cost-based rates.  

An additional problem arises with the Arbitrator’s approval of a State access tariff as the source for pricing of interconnection facilities.  SBC’s intrastate access tariffs are an insufficient source from which to purchase facilities for the provision of all 911 services in Missouri. For example, the selective router that provides service to more than thirty counties in Western and Central Missouri is located in Kansas City, Kansas. CLECs providing service to Missouri exchanges served by the Kansas router may not order from SBC’s intrastate special access tariff to obtain facilities to the selective router located in Kansas. Unbundled network elements and interconnection facilities, however, may be purchased from SBC on an interstate basis, which would allow Missouri CLECs to obtain facilities to access the Kansas selective router to serve Missouri customers. 


The Arbitrator seemed generally reluctant to make any change to the current M2A 911 process.
  Requiring that CLECs purchase 911 facilities from SBC’s State access tariff is a change from the current M2A that CLECs believe will result in substantially higher costs and possible pass-through of costs to the public service answering points (“PSAPs”).  Under the M2A, the current $85.00 per DS0 rate specified in Attachment E-911 MO (M2A) includes both the trunk and the facility charge.  Under the Arbitrator’s ruling, CLECs must continue to pay this existing rate as a trunk charge plus purchase underlying facilities under the access tariff.  This is therefore a major departure from the current process in the M2A.

Under the published rates in SBC’s intrastate special access tariff, the rate for the transport facility will be minimum of $450 per month, even when the CLEC is located in the same central office as the selective router and needs nothing more than a cross-connect. Even worse, if the competitive classification provisions contained in pending state legislation that is expected to take effect in August are found to apply to special access, SBC will be free to set these rates at whatever level it chooses.  Although no CLEC has tariffed charges for providing 911 service to PSAPs, the specter of unrestricted SBC prices and no alternative providers for facilities to SBC’s selective routers may cause CLECs to pass through increased 911 facility charges to the State’s PSAPs. 


The Arbitrator’s decision should be reversed because 911 facilities are used to provide basic local service for which cost-based rates are appropriate for interconnection and because SBC’s State access tariffs are insufficient to provide service to all Missouri exchanges. In addition to the legal and operational issues with SBC’s proposal, if SBC is allowed to require CLECs to order 911 facilities from the SBC access tariffs, there are valid public policy concerns that SBC’s language will result in increased cost of 911 facilities that likely would be passed on to PSAPs throughout the state. The Commission should reverse the Arbitrator and approve the Coalition’s use of the ICA as the source of pricing to ensure that CLECs are able to obtain the facilities used for interconnection with SBC’s selective routers at cost-based rates. 
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