BEFORE THE PUBLIC SERVICE COMMISSION

Of the State of Missouri

	The Staff of the Missouri Public Service Commission,

                                            Complainant,

v.

Cable One, Inc.,

                                              Respondent. 
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)
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)

)))
	Case No. TC-2004-0311


MOTION FOR CLARIFICATION

COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its Motion for Clarification, respectfully states as follows:

1. On September 27, 2004, the Commission issued its Order Dismissing Complaint (“Order”) stating in relevant part “…Because Cable One never exercised its certificate, the certificate was void pursuant to Section 392.410, RSMo 2000, and Cable One was not obligated to file an annual report for 2002.”   Section 392.410.5 states in relevant part:

 “Any certificate of service authority may be altered or modified by the commission after notice and hearing, upon its own motion or upon application of the person or company affected.  Unless exercised with a period of one year from the issuance thereof, authority conferred by a certificate of service authority…shall be null and void.”

2. The Commission’s Order makes no mention of Cable One’s PSC Mo. No. 1 tariff.

3. Staff points out the following background facts:

a. On May 23, 1997, the Commission issued its Order Approving Interexchange And Local Exchange Certificate of Service Authority And Order Approving Tariff Adopted in Case No. TA-97-388 for Post-Newsweek Cable, Inc.

b. In a new case, TO-98-31, the Commission issued its Order Recognizing Change of Corporate Name reflecting the former Post-Newsweek Cable, Inc. change of name to Cable One, Inc. on September 9, 1997.  The Commission further conditioned its recognition of the name change on the company’s filing either an adoption notice or a new tariff reflecting the change of corporate name.

c. On November 6, 1997 the Commission issued its Order Approving Adoption Notice Filed In Compliance With Commission Order thereby approving the adoption of PSC MO No. 1 tariff by Cable One, Inc. in Case No. TO-98-31.

4. Under Commission Rule 4 CSR 240-32.010(47), a tariff is “a schedule of rates, services and rules approved by the commission.”  Cable One’s PSC MO No. 1 tariff provides an open-ended offer to provide consumers with interexchange telecommunications services under such terms of the tariff as approved by the Commission’s order in Case No. TA-97-388.   

5. The Commission also should take note that Cable One submitted its statements of revenue for Fiscal Years 2003 and 2004 and reported zero revenue for both years.  If the Commission should hold that Cable One’s certificate was void under §392.410.5, even with the existence of a tariff, it might be construed that the Commission has established a “zero revenue” standard for voiding the certificate of a tariffed telecommunications service provider.  How can the Commission know of the company’s future plans to solicit and acquire customers under its tariff?  The company may even be soliciting business in Missouri – albeit without generating reportable revenue. The Commission must have more evidence of failure to exercise a certificate than the mere absence of reported revenue, when there is an existing tariff in effect, as in this case.

6. In Staff vs. Briarwood Utility Company, Inc., 26 Mo. P.S.C. (N.S.) 530 (1984), the Commission concluded that a certificate of convenience of necessity for a water and sewer system was null and void under Section 393.170 RSMo.  That statute provides, in part, “Unless exercised within a period of two years from the grant thereof, authority conferred by such certificate of convenience of convenience and necessity issued by the commission shall be null and void.”  Staff’s investigation had revealed that no sewers had been built in the service area; that no tariffs had been established with respect to water service; and that the company was not operating the water system.  There is no comparable evidence in the case that would give rise to a supportable finding of failure to exercise a certificate even absent a tariff.

7. The Staff has received 74 company annual reports (2003) reporting “zero” revenue.  If “zero revenue” becomes the standard for voiding certificates, then any of the 74 companies that report revenue after one year would be operating with a “void” certificate under the rationale of this Order.  This would create a difficult enforcement situation for both Staff and regulated companies.   

8. In a previous annual report complaint case, TC-2004-0314, the Staff requested that the Commission find the certificate of service authority granted to AGL Networks, LLC to be null and void under §392.410.5 because the company never filed a tariff.  Staff noted that in the order granting AGL Networks, LLC (“AGL”) its certificate, the Commission found that the company could not lawfully provide service until a tariff was effective, in keeping with the provisions of §392.220.  Therefore, without a filed tariff, AGL could not exercise its certificate of service authority.  Even so, the Commission concluded in its Determination On The Pleadings And Order Directing General Counsel To Seek Penalties (“Determination”) that  “AGL is a telecommunications company and is therefore subject to the annual report requirement.”  Even though AGL never filed a tariff, the Commission did not “void” AGL’s certificate under §392.410.5 as prayed for by Staff in its complaint.  Staff again suggests that failure to file a tariff may be an appropriate standard for “voiding” a certificate under §392.410 because a company cannot lawfully offer telecommunications services, however, that is not the case with respect to Cable One since it has a valid tariff on file. 

WHEREFORE, the Staff renews the allegations of its Complaint against Cable One and respectfully requests that the Commission clarify its Order Dismissing Complaint and in light of the additional information herein: 

1) find that Cable One, Inc. failed, omitted, or neglected to file its 2002 Annual Report as required by Missouri statute; and,

2) authorize its General Counsel to bring a penalty action against Cable One, Inc. in the circuit court as provided in Section 386.600, based on the statutory penalties set forth in §392.210.1 (for failing to file annual reports);                  OR IN THE ALTERNATIVE,

3) dismiss this complaint with an order canceling Cable One’s certificate of service authority and PSC MO No. 1 tariff and closing this case. 
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