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Highly Confidential

Memorandum of Understanding
among
Calpine Corporation
- CPN Pleasant Hill, LLL.C
Aquila, Inc.
MEP Investments, L1.C
MEP Pleasant Hill Operating, LLC

Dated: September 30, 2003
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MEMORANDUM OF UNDERSTANDING
among
Calpine Corporation, CPN Pleasant Hilt, LL.C,
Aquila, Inc., MEP Investments, LL.C and MEP Pleasant Hill Operating, LI.C

Dated as of September 30, 2003 _

1. INTRODUCTION

This Memorandum of Understanding (as amended, modified and supplemeated
from time to time, the “MQU™) is entered into among CALPINE CORPORATION, a Delaware
corporation (“Celpine’), CPN PLEASANT HILL, L1.C, a Delaware limited liability company
(“CPN _ Pleasant Hill”), AQUILA, INC., a Delaware corporation (“Aquila”), MEP
INVESTMENTS, LLC, a D¢laware Hmited liability company (“MEP Investments™), MEP
PLEASANT HILL OPERATING, LLC, a Delaware limited liability company (“MEP
Opcmating”™). Calpine, CPN Pleasant Hill, Aquila, MEP Investments and MEP Opuanngmay be
referred to individually as a “Party” or together as the “Partics.”

2. BACKGROUND

Calpine is the indirect owner of CPN Pleasant Hill, which is the owner of CPN Pleasant
Hill Operating, LLC, a Delaware limited liability company (“CPN Operating™).

Adquila is the owner of Aquila Merchant Services, Inc. (*AMS”™), which is the indirect
owner of MEP Investments and MEP Operating (together, the Aquila Entities™).

CPN Pleasant Hill and MEP Investnents each own a 50% equity interest in MEP
Pleasant Hill, LLC, a Delaware limited liability company (“MEPPH").

Pursuant to the Amended and Restated Lease Agreement, dated as of March 15, 2000, (as
amended from time 1o time, the “County Lease Agreement™), hetween MEPPH and Cass County,

a county of the State of Missouri (“County Lessor), County Lessor has leased the Project (as

defined in the County Lease Agreement) to MEPPH and MEPPH has leased the Project from
County Lessor. The Project consists of an approximately 600-megawatt dispatchable, combined
cycle natural gas-fired gencrating {acility, certain transmission lines, gas lines, water lines, other
facilities, equipment and systems, and certain land and easements, all Jocated in Cass County,
Missouri.
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In arder to finance construction of the Project, MEPPH entered into (i) the Construction
Loan Agreement, dated as of the September 8, 2000 (the “Construction Loan Agreement™),
among, MEPPH, as borrower, Deutsche Zentral-Genossenschafisbank, Frankfurt am Main, New
York Branch (fk.a. DG Bank Deutsche Genossenschafisbank AG), as administrative agent,
Union Bank of California, N.A., as placcment agent, Union Bank of California, N.A., as
arranger, Credit Lyonnais New York Branch, as documentation agent, and the lenders from time
to time made a party thereto (the “Construction Lenders™), and (ii) the Equity Loan Agreement,
dated as of September B, 2000 (the “Equity Loan Agreement”), among MEPPH, as bomower,
Deutsche Zentral-Genossenschaftsbank, Frankfirt am Main, New York Branch (fk.a. DG Bank
Deutsche Genossenschaftsbank AG), as equity loan agent, and each of the banks and other
financial institutions from time to time made a party theseto (the “Equity Lenders” and tagether

~ with the Construction Lenders, the “Lenders™. Loans under the Equity Loan Agreement have

been repaid in full, and the loans under the Construction Loan Agreement (the “Construction
Loans™) have matured but remain unpaid and the Construction Lenders have issued a defanit
notice thereunder.

In order to convert the construction loans into a sate and leveraged lease financing upon
the completion of construction of the Project, MEPPH entered into the Participation Agreement
(Trust A) and the Participation Agreement (Trust B), each dated as of September 8, 2000
(collectively, the “Participation Agresments”), among MEPPH, MEP Operating, as a lessee,
CPN Operaling, as a lessee, the applicable Owner Participant named therein, the several banks .
and other financial institutions from titne to time party thereto, Union Bank of California, as
security agent, and DZ Bank AG Deutsche Zentral-Genossenschafisbank, Frankfurt am Main,
New York Branch (fk.a. DG Bank Deutsche Genossenschaftsbank AG), as agent. The closing
of the Transactions contemplated wmder the Participation Apreements has not occurred as of the
date of this MOU and the commitments to provide lease financing thereunder have terminated.

3. PURPOSE

' The purpose of this MOU is to set forth certain understandings of the Parties with respect
to the proposed Transactions (as defined m the attached Term Sheet).

4. TERMS AND CONDITIONS

Certain terms and conditions for the proposed Transactions are set forth in the Term
Sheet attached hercto as Exhibit A which is incorporated hercin by this reference, znd other

“terms and conditions are to be further negotiated and included in a definitive purchase and sale

agreement (the “PSA”) between Buyer and Seiler (as such terms are defined in the attached
Term Sheet).
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5. TERM AND TERMINATION

This MOU is effective as of the date hercof and notwithstanding any other provision of
this MOU, may be terminated at any time by any Party hereto. Upon the termination of this
MOU, all of the terms and conditions contained in this MOU shall be of no further force and
cffect, other than those terins expressly surviving the termination as set forth in Section 6(b)
hereof. : :

6. NON-BINDING EFFECT

(2) This MOQU, including the attached Term Sheet, merely constitutes a statement of
proposal by Parties with respect to the proposed Transactions and does not contain all sattcrs
upon which agreement must be reached in order for the Transactions to be consummated.
Accordingly, other than the specific provisions expressly set forth below in Section 6(b) below,
this MOU does not constitute a binding commitment of any of the Parties with respect to the
Transactions or otherwise. A binding commitment with respect to the proposed Transactions
will result only from the execution of the PSA containing terms and conditions agreeable to &l of
the Parties, receipt of the approval of the applicable Boards of Directors of Calpine and Aquila,
receipt of all other approvals necessary to consummate the Transactions, and satisfaction of all

* other conditions precedent to the consummation of the Transactions to be set forth in the PSA.

_ {b) Notwithstanding Section 6(a) above, the provisions of this Section 6 and
-‘.72) Sections 5 and 7 through 11 of this MOU and Section 9 of the attached Term Sheet will
™ constitate binding commitinents of the Parties and shall survive the termination of this MOU te
the extent provided herein and therein. ' )

7. LIMITATION ON LIABILITY

Notwithstanding anything to the contrary in this MOU, in no event shall a Party be lisble
to another Party for any damages incurred in connection with this MOU, including, without
limitation, damages in reliance upon this MOU. - Notwithstanding anything to the contrary in this
MOU, in no event shall a Party be liable to any ather Party for indirect, incidental, special or
consequential damages, including, but not limited to, loss of revenue, loss of profit, cost of
capital, or loss of opportunity regardless of whether such Lability arises out of conmtract, tort
(including negligence), strict liability, or otherwise in connection with this MOU.

8. GOVERNING LAW

i This MOU will be govemed by laws of the State of Delaware,

|
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. consent ofthe other Parties hereto.

1. COUNTERPARTS
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CALFINE CORPORATION
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MEP PLEASANT MILL OPERATING, LLC
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Exhibit A

Term Sheet for the Transactions

Section 1 - Summary of Project-
related Transactions:

(a} Termination or Assignment of Certain Agreements:

@) Simultaneously with the copsummation of the other
Transactions and as a condition thercof, MEPPH and the
Aquila Entities shall enter into a termination {or assipnment,
if required pursuant to the Loan Restructuring)

of : (i) the MEP Power Sales Agreement-I dated
September §, 2000 by and among MEPPH, MEP Operating
and MEP Investments; (ii) the MEP Power Sales
Agreement-]I dated September 8, 2000 by and among
MEPPH, MEP Operating and MEP Investments; and (fii)
interests of MEP Operating and MEP Investments in the
Power Allocation and Dispaich Agreement dated
September 8, 2000 by and among CPN Pleasant Hill
Operating, L1.C, MEP Operating, CPN Pleasant Hill, LLC
and MEP Investments (collectively, the “MEP Investments
Tolling Agrecments™) and the other contracts listed in
Schedule ], Part A (the “Aquila Coniracts™) pursuant to
applicable documentation to be negotiated which
documentation shall provide for the full and complcte
releasc of the Aquila Entitics from any and ali obligations,
liabilities and claims thereunder.

(1) Simultaneously with the consummation of the other
Transactions and as a condition thercof, Calpine, CPN
Pleasant Hill and MEP Investments shall enter into a
termination of the contingent obligations under Section
5.02(j) and 7.02 of the Unit Purchase Agreement dated
January 12, 2000 between MEP Investments and CPN
Pleasant Hill, and the related Calpine guaranty and ancillary
documents. '

(b) Termination of Support Arrangements:

Simultaneously with the consummation of the other
Trensactions and as a condition thereto, the Aquila Entities
shall enter into a termination {or assignment, if required
pursuant to the Loan Restructuning) of all of the Aquila
Entities rights and obligations under the credit support

agreements (the “Aquila Support Ammangements”) set forth
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on Schedule I, Part B pursuant to applicable documentation ]
to be negotiated, which documentation shall provide for the
fuull and complete release of the Aquila Entittes from any
and all obligations, habilities and claims thereunder.

(c) Survival of Certain Contractual Arranpements:

The agreements set forth on Schedule 1, Part C will not be
terminated or assigned and will remain in full force and

1 cffect in accordance with their terms following the Closing
(as defined below} of the Transaction.

(d) Sale of Aquila Interests in MEPPH:

Simultaneously with the consummation of the other
Transactions and as a condition thereto, Buyer (as
bercinafter defined) will acquire from Seller (as hereinafter
defined) all of Seller’s direct or indirect interests in
MEPPH, including without limitation, all tangible and
intangible assets, rights and benefits of MEPPH (whether or
not associated with the equity interests of MEPPH), all of
which shall transfer to the Buyer in accordance with the
terms of the PSA which is to be negotiated.

{¢) NSP Contracts:

Simultaneously with the consummation of the other
Transactions and as a condition thereto, AMS will assign to
MEPPH or a Calpine affiliatc its rights and obligations
under contracts with Northern States Power Company (the
“NSP Contracts™} calling for the dolivery of 45 MW and 40
MW of firm capacity during the period of June 1, 2004
through August 31, 2004 {and related hedging contracts and
finm transmission right), and AMS will be released from
such obligations or indemnified by Calpine for any breach
by MEPPH of such obligations, pursuant to applicable
documentation to be negotiated.

() Loan Restructuring:

Simultaneously with the negotiation of the PSA, Buyer shall
have the exclusive right, on behalf of MEPPH and itself and
its affiliates, to negotiate with, and intends to commence
negotiations with, (i) the Lenders in connection with the
conversion of the Construction Loan to a term loan and/or
the refinancing of the Construction Loan and, to the extent
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applicable, address any related matters under the
Participation Agreements (collectively, the “Loan
Restructuring™), and (i) third parties to the extent required
in connection with the Transactions. The Aquila Entities
shall cooperate in good faith with Calpine in connection
with such negotiation of the Loan Restructuring,

As a condition to the clt.)sing of the other Transactions,
MEPPH and the Lenders shall contemporaneously therewith
consummate the Loan Restructuring,

| The transactions described in Scctions 1, 10, 11 and 12 are

collectively referred to as the “Transactions.”

Section 2 - Seller: Aquila or one or more of its subsidiaries
| Section 3- Buyer: Calpine or one or more of its subsidianies
Section 4 — Payments and Other | As consideration for the Transactions, the Parties agree to
Consideration to be Made by the following:
Aquila;

{2) Aquila shall pay $5.0 million on the Closing Date to
Buyer or its designee.

(b) The Aquila Entitles shall assign the Tariff Rights to
Buyer or its designee.

(c) Seller shall assipn to Buyer its rights in the “Aries”
trademark.

The Parties agree that the consideration made by Aquilaor
its applicable affiliates in respect of the Transactions shell
be deemed, for tax and accounting purposes, as the receipt
by MEPPH of consideration for termination or assignment
of the MEP Investments Tolling Agreements and any other
Aquila Contracts to which MEPPH is a party which are
being terminated and as the receipt of distributions by CPN
Pleasant Hill and MEP Investments, respecnvely, as the
owners of MEPPH.

Section 5 - Target Closing Date:

November 15, 2003 as the tarpet date for execution of the
PSA and Loan Restructuring documentation, and December
31, 2003 as the target date for the actual closing of all of the
Transactions {thc “Closing’’} and satisfaction of all
conditions precedent to Closing (the “Closing Date™).
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Section 6 - Expenses: All expenses of the Parties in connection with the
Transactions shall be borne by the applicable Party which
has incurred them. '

Section 7 - Power Marketing and | Notwithstanding the terms of the Power Marketing and Fuel
¥uel Management Agreement: Management Agrecment, dated as of January 12, 2000 (the

.| “PMFMA”™), among Pleasant Hill Marketing, LLC, MEP
Investments and CPN Pleasant Hill or any other agreement,
from and after the date of the execution of the MOU and
until its teomination, Aquila agrees that it will cause
Pleasant Hill Marketing and MEP Investments to obtain the
prior written consent of Calpine prior to effecting any
transactions thereunder. Definitive documentation with
regard to the Transaction shall contain a like provision.

Section 8 ~ Certain Other Aquila agrees that in connection with the ongoing
Matters: X atbitration procecding between MEPPH and Black &

- | Veatch, Inc., it will agree under the terms of the PSA to
cooperate with MEPPH, Calpine and its affiliates in
connection therewith, including without limitation making -
available its personnel or personnel of its affiliates to
provide relevant documents, depositions and testimony in
commection therewith. Calpine or MEPPH will reimburse
all reasonable expenses payable by Aquila or its affiliates to
third parties in connection with this obligation.

Section 9 - LLC Apreement: Upon execution of the MOU and until its termination,
Calpine will continue as the Chairman position of the
MEPPH management committee notwithstanding any terms
of the LLC Agreement to the contrary. Definitive
docwmentation with regard to the Transaction shall contain a
like provision.

Except with respect to the right of Calpine to negotiate the
terms of the Loan Restructuring, the termination or
asstgnment of the MEP Investnents Tolling Agreements
and the Aquila Contracts, the replacement of the Aquila
Support Arrangements and the assignment of the NSP
Contracts as set forth in Section 1 of this Term Sheet and
tbe provisions relating to the continuation of Calpine as
Chairman of the management committee of MEPPH as
provided in this Section 9, the powers, rights, obligations
and duties of the Members, their Representatives and the
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Chairman of the Management Committee, as set forth in the
LLC Agrecment (and as such tenms are defined therem),
shall remain unchanged until the Closing Date.

Section 10 — Collateral Support
Reduction:

The Parties will canse Paragaph 3(b)(ii) of Armex A,
Collateral Annex To Master Netting, Setoff and Security
Apgrecment between Aquila Merchant Services, Inc. and
Calpinc Encrgy Services, L.P. to be amended to add the
following subparagraph: “plus (D), for purposes of
determining the Collateral Requirewment for CES (but not for
ARS), the sum of $12.5 million.” ‘

Section 11 — Trademark License:

Seller will assign to Buyer its rights in the “Aries”
trademark.

Section 12 — Tariff Rights
Assisnment:

Simultaneously with the consumumation of the other
Transactions and as a condition thereto, Seller shall assign
and Buyer shall assume the transmission rights of the
Aquila Entities for the period from and after June 1, 2004
under the Southwest Power Paol Open Access Transmission
Tariff issued on November 1, 2002, as generally described
in Schedule 2 attached to this Exhibit A (the “Tariff
Rights™), pursuant to applicable documentation to be
negotiated.

Section 13 - Conditions Precedent
to Closing of all of the
Transactions:

e Consents from the Lenders and the Owner Participants
as required under the Opcrative Documents (as defined
in the Canstruction Loan Agreement) in respect of the
Transactions, incleding, without limitation, the
termination or assignment of the MEP Investments
Tolling Agreements, the termination and/or assignment
of the Aquila Contracts, the texmination and/or
assignment of the Aquila Support Ammangements, the
assignment of the NSP Confracts, and consummation of
the other Transactions contemplated hereby and by the
PSA;

» Repulatory approvals as necessary, inciuding any
required Hart-Scott-Rodino approvals and/or approvals
from the Federal Energy Regulatory Commission and
the Kansas Corporation Commission;

* Consents from third parties to the extent required in
connection with the assignment or replacement of any
Agquila Contract and Aquila Support Arrangement, the
assignment of the NSP Contracts, and the assignment of
the Tariff Rights;
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e Review and approval by Calpine of all of the
transactions entered into under the PMFMA ;

o Satisfaction of conditions to the Tariff Rights
assignment and the assumption of the NSP Contracts, to
be specified by Calpine in its sole discretion prior to
execution of the PSA and following completion of its
due diligence review of the Tari{f Rights and the NSP
Contracts, including without limitation any liabilities in
respect thereof, which shall be satisfactory in all respects
in Calpine’s sole discretion;

» Satisfaction of any conditions imposed by third parties
" in connection with the agsignment of the Aquila
Contracts and the replacement of the Aquila Support

Arrangements;

. = Receipt of the consideration specified in Section 4 of
) this Term Sheet; and

& Consummation of the Transactions, including Loan
Restrucluring, and satisfaction of conditions thercto;
provided, however, that the assignment of the Aries
trademark shall not be a condition to closing if (a) the
Patent and Trademark Office has not yet issued a Notice
of Acceptance with respect thereto, and (b) Selfer has
agreed to cause such assignment immediately upon
receipt of such Notice of Acceptance.

Sectlon 14 — Further Assurances | Ihe Parties will take such other actions as are necessary fo
transfer all of the rights and obligations of the Aquila
Entities related to the Project to Calpine and its affiliates,
except for the rights and obligations of the Aquila Bntmes
contained in Schedule 1, Part C.
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SCBEDULE 1

PART A. LIST OF AQUILA CONTRACTS.

MPS Step-In Agreemnent dated September 8, 2000 by and among CPN Operating, MEP
Operating, MEPPH, CPN Pleasant Hill end MEP Investment.

Construction Support Agreement among MEPPH, MEP Iuvestments, Calpine, DG Bank
Deutsche Genossenschafisbank, AG and Union Bank of Cahforma, NA.

Development and Construction Management Agreement by and among Calpine Central,
L.P., MEP Investments and MEPPH. _

Facility Operating Agreement between MEPPH, MEP Operating and CPN Opexating.

Membership Interest Pledge Agreement dated September 8, 2000 by MEP Investments,
in favor of Union Bank of California, N.A.

Power Marketing & Fuel Management Agreement dated January 12, 2000 by and among
Pleasant Hill Marketing, L1.C, MEP Investments and CPN Pleasant Hill.

Fipeline Operating Agreement dated March 1, 2001, between Caipine Central LP and
Aquila Energy Marketing Corporation. .

T

PART B. LIST OF AQUILA SUPPORT ARRANGEMENTS.

Guaranty (Construction Support Agreement) made by Aquila, Inc. dated September 8,
2000

Guaranty (MPS PSA Step-In Agreement) dated September 8, 2000 made by UtiliCorp-
United Inc., as Guarantor.

Guaranty (UtiliCorp Toiling Agreement — Trust A) dated September 8, 2000 made by
UtiliCorp United Inc., as Guarantor,

Guaranty (UtiliCorp Tolling Agreement — Trust B) dated September 8, 2000 made by
UtiliCorp United Inc., as Guarantor.

UtiliCorp Guaranties Conscnt and Agrcement dated September 8, 2000,
Contingent obligation under Sections 5.01(f), 5.02(g), 5.02(h) and 7.02 of the Unit

Purchase Agreement and Ancillary Documents dated fanuary 12, 2000 between MEP
Investments and CPN Pleasant Hill.
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PARTC. LIST OF AQUILA CONTRACTS TO BE RETAINED

Power Sales Agreement dated February 22, 1999 between MEPPH and Aquila, Inc.
Interconnection Agreement dated June 4, 1999 between MEPPH and Aquila, Inc.

Interconnection Services Agreement dated April 5, 1999 between MEPPH and UtiliCorp
Energy Delivery Transmission

Easement Encroachment and Damage Waiver and Release Agreement dated September
13, 2000 between MEPPH and Aquila, Inc.
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SCHEDULE 2

DESCRIPTION OF TARIFF RIGHTS AND RELATED RIGHTS

1) SPP 376647, S0 MW, 06/01/2003 — 01/01/2008, CLEC {CLEC) —ERCOTE (ERCOTR),
renewal of SPP 382672

2) SPP 376646, 50 MW, 06/01/2003 - 01/01/2008, CLEC (CLEC) ~ ERCOTE (ERCOTE),
renewal of SPP 338092

3) SPP 376645, 50 MW, 06/01/2003 — 01/01/2008, CLEC (CLEC) - ERCOTE (ERCOTE),
renewal of SPP 338091 ’

4) SPP 369809, 50 MW, 01/26/2003 — 01/01/2005, CLEC (CLEC) — ERCOTE (ERCOTE) per
System Impact Study SPP-2902-1 18, renewal of SPP 239062

PP 424381, 50 MW, 01/01/2005 — 01/01/2008, CLEC (CLEC) — ERCOTE (ERCOTE),

SPP 424381,

renewal of SPP 369809

5) SPP 369808, 50 MW, 01/20/2003 — 01/01/2005, CLEC (CLEC) - ERCOTE (ERCOTE) per
Systemn Impact Study SPP-2002-118, renewal of SPP 239061

SPP 424379, 50 MW, 01/01/2005 — 01/01/2008, CLEC (CLEC) - ERCOTE (ERCOTE),
rencwal of SPP 369808

6) SPP 376643, 50 MW, 06/01/2003 ~ 01/01/2008, CSWS (CSWS) - ERCOTE (ERCOTE),
rencwal of SPP 338089

7) SPP 376642,:50 MW, 06/01/2003 — 01/01/2008, CSWS (CSWS) —- ERCOTE (ERCOTE),
renewal of SPP 338088

8) SPP 376641, 50 MW, 06/01/2003 - 01/01/2008, CSWS (CSWS) - ERCOTE tERC‘OTE),
rencwal of SPP 338087

9) SPP 376644, 50 MW, 06/01/2003 — 01/01/2008, CSWS (CSWS) - ERCOTE (ERCOTE),
rencwal of SPP 338090

10) SPP 424385, 50 MW, 06/01/2003 — 06/01/2009, CSWS (CSWS) -~ ERCOTE (ERCOTE),
Original Request
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