BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Aquila, Inc., d/b/a Aquila )

Networks - L&P and Aquila Networks - MPS ) Case No. ER-2004-0034
to Implement a General Rate Increase in ) (Consolidated)
Electricity )

In the Matter of the Request of Aquila, Inc. )

d/b/a Aquila Networks - L&P to Implement ) Case No. HR-2004-0024
a General Rate Increase in Steam Rates )

MOTION TO COMPEL

Comes now Aquila, Inc., d/b/a Aquila Networks - L&P and Aquila Networks - MPS
(**Aquila”or “Company”), in accordance with Missouri Public Service Commission (“Commission”)
Rule 4 CSR 240-2.090, and, for its Motion To Compel the Public Counsel to respond to Aquila Data
Request ILA-1007, respectfully states as follows to the Commission:

1. On December 11, 2003, Aquila sent Data Request [LA-1007 to the Office of the
Public Counsel (“Public Counsel”) (See Appendix A). Data Request ILA-1007 requested that the
Public Counsel provide:

a copy of Utilitech’s lease or rental agreement for office space at 740 NW Blue

Parkway in Lee’s Summit, Missouri. Also, please identify any other location used

by Utilitech or its employees as office space for conducting Utilitech business.

2. This data request was issued in response to the Direct Testimony of Mr. James R.
Dittmer, a Senior Regulatory Consultant with Utilitech, Inc. Mr. Dittmer alleged in his Direct

Testimony, on behalf of the Public Counsel, that certain Aquila operating costs related to its offices

at 20 West 9" should be eliminated or disallowed. This recommendation was based on Mr.
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Dittmer’s opinion that certain office space represents “‘excess’ capacity” because of the number of

Aquila employees now using this space (Dittmer Direct, p. 20-22).

3. The Public Counsel objected to the subject data request by letter dated December 19,
2003 (Appendix B). The Public Counsel alleged that the “requested information is irrelevant and
not even reasonably calculated to lead to the discovery of admissible evidence in this rate case.” The
Public Counsel further stated that “the terms and conditions of a rental agreement between Mr.
Dittmer’s firm and a property owner cannot be relevant to developing new electric rates for Aquila’s
customers” and that Public Counsel also objected on “the grounds that Utilitech’s rental agreement
for office space is subject to a confidentiality clause.”

4. Aquila provided a response by letter dated January 14, 2004 (Appendix C), wherein
it modified its request to seek square footage and the amount of rent paid, rather than the “rental
agreement’ itself. It 1s Aquila’s belief that this should eliminate the confidentiality concerns related
to a release of Ultilitech’s actual lease. To the extent that there remains confidentiality concerns
related to the square footage and rent amounts, Aquila asserts that there is a protective order in place
that should be sufficient to provide protection for this information.

5. Commission Rule 4 CSR 240-2.090(1) provides that discovery may be obtained by
the same means and under the same conditions as in civil actions in the circuit court.

0. Aquila is entitled to utilize information in its cross-examination of Mr. Dittmer that
explores the basis for his opinion and to question him in regard to information that may be
inconsistent with his opinion. The Western District Court of Appeals has stated that ““[t]here 1s no
apparent reason that credibility i1ssues must be off limits to discovery.” State ex rel. Creighton v.

Jackson, 879 S.W.2d 639, 642 (Mo.App. W.D. 1994). Mr. Dittmer’s consulting firm, Utilitech, has

o



been retained by the Public Counsel to provide testimony in regard to Aquila’s corporate overheads
(Dittmer Direct, p. 1-2). The amount of office space utilized by Utilitech is an appropriate subject
for cross-examination in that it may provide evidence of what amount of office space Mr. Dittmer’s
own corporation believes is reasonable for the conduct of its business and, in turn, impact credibility.
As such, the information requested is within the permissible scope of discovery.

7. In addition to the referenced correspondence, counsel for Aquila has discussed the
subject data request with the Public Counsel, and on February 13,2004, a discovery conference with
the assigned Regulatory Law Judge occurred, wherein this data request was again discussed.
Therefore, compliance with the requirements of 4 CSR 240-2.090(8)(A)(B) has taken place prior to
the filing of this Motion.

WHEREFORE, Aquila prays for an order compelling the Office of the Public Counsel to
respond to Aquila’s data request ILA-1007.

Respectful bmltted

7

James C. Swearengen 7 w1510

Dean L. Cooper #36592
BRYDON, SWEARENGEN & ENGLAND P.C.
312 East Capitol Avenue

P.O. Box 456

Jefferson City, Missouri 65102-0456

(573) 635-7166

(573) 634-7431 (fax)

E-mail: [rackerstebrydonlaw . com

Attorneys for Aquila, Inc.
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the above and foregoing docg‘ﬂgnent was sent by U.S.
Mail, postage prepaid, by electronic mail or hand-delivered, on this (7 ay of February, 2004,
to all parties of record. ‘
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AQUILA, INC.
CASE NO. ER-2004-0034
DATA REQUEST NO. ILA-1007
TO THE OFFICE OF THE PUBLIC COUNSEL

DATE OF REQUEST: December 11, 2003
REQUESTOR: Bev Agut

BRIEF DESCRIPTION:ease Agreement

QUESTION: Please provide a copy of Utilitech’s lease or rental
agreement for office space at 740 NW Blue Parkway in Lee’s Summit,
Missouri. Also, please identify any other location used by Utilitech or its
employees as office space for conducting Utilitech business.

RESPONSE:

ATTACHMENT:

ANSWERED BY:

SIGNATURE OF RESPONDENT
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LAW OFFICES

BRYDON, SWEARENGEN & ENGLAND

PROFESSIONAL CORPORATION
DEAN L. COOPER

DAVID V.G. BRYDON 312 ZAST CAPITOL AVENUE

JAMES C. SWEARENGEN P.O. BOX 456 MARK G. ANDEZRSON
WILLIAM R. ENGILAND, Il JEFFERSON CITY, MISSOUR! 65 102-0456 GREGORY C. MTCHELL
JOHNNY K. RICHARDSON TELEPHONE (573) §35-7 | 66 BRIAN T. MCCARTNEY
GARY W. DUFFY FACSIMILE (E73) £235-3847 DIANA C. FARR
PAUL A. BOUDREAU E-MaiL: DCOOPER@BRYDON‘_AW COM JANET E. WHEELER

SONDRA B. MORGAN

CHARLES E. SMARR
OF COUNSEL

RICHARD T. CIOTTONE

February 11, 2004
HAND DELIVERED

Judge Kennard Jones

Regulatory Law Judge

Missouri Public Service Commission
Governor State Office Bulinding, 9® Floor
Jefferson City, Missouri 65101

Re:  Case No. ER-2004-0034 — Aquila Data Request ILA-1007

Dear Judge Jones:

This 1s to confirm that, in accordance with Commission Rule 4 CSR 240-2.085(8)(B),
John Coffman and I plan to discuss with you at 11:00 a.m. on Friday, February 13, 2004,
Aquila’s Data Request ILA-1007 to the Office of the Public Counsel. If it is acceptable to you, I
can connect the three of us by telephone at the appointed time.

Enclosed please find the following materials concerning this issue:
- -Aquila Data Request ILA-1007;
- Mr. Coffman’s letter of objection dated December 19, 2003;

- My letter of January 14, 2004, responding to Mr. Coffman and proposing a
modification to ILA-1007; and,

- That portion of OPC witness James Dittmer’s Direct Testimony referenced by my
correspondence.

If you have any questions or need any further information, please do not hesitate to
contact me,

Sincerely yours,

BRYD SWEARENGEN & ENGLAND P.C.

Dean L. Cooper 9%

DLCjar
Enclosures
cc: John Coffman
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DAVID V.G, BRYDON
JAMES C. SWEARENGEN
WILLIAM R, ENGLAND, il
JORNNY K, RICHARDSCN
GARY W. DUFFY

PAUL A. BOUDREAU
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LAW QOFFICES

BRYDON, SWEARENGEN & ENGLAND

PROFESSICNAL CORPORATICN
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2.C. BOX 456
JEFFZRSCN CITY, MISSOUR! 6§51 02-04586
TELEPHONE (§73) 638-7 166
FACSIMILE (E75) 635-3847
E-MalL: DCCORER@ BRYDONLAW.COM

DEAN _ CCOPER
MAR&O. ANDZRSCN
SREGCRY C. MITCHELL
BRIAN T, MCCARTNEY
SIANA T, FARR

JANET £, WHEELER

OF COUNSEL
RICHARD T, CIOTTCNE

J arméry 14, 2004

VIA ELECTRONIC MATL
AND HAND DELIVERED

Mr. John Coffman

Public Counsel

Office of the Public Counsel
200 Madison, Suite 650
Jefferson City, Missouri 65101

Re: Case No. ER-2004-0034/ Data Request No. ILA-1007

Dear John:

I'am in receipt of your letter dated December 19, 2003, objecting to Aquila’s Data
Request No. ILA-1007 (Data Request attached). The Office of the Public Counsel’s objection
alleges that the data request is irrelevant and that the “terms and conditions of a rental agreement
between Mr. Dittmer’s firm and a property owner cannot be relevant to developing new electric
rates for Aquila’s customers.”

In response, I would first propose a modification of Aquila’s data request as a potential
settlement of this discovery dispute. Rather than requesting a copy of Utilitech’s rental
agreement, Aquila would modify this data request to instead request that the following

information be provided:

1) The square footage of office space leased by Utilitech at 740 NW Blue Parkway in
Lee’s Summit and for any other location used by Utilitech or its employees as
office space for conducting Utilitech business;

2) The amount of rent paid for office space leased by Utilitech at 740 NW Blue
Parkway in Lee’s Summit and for any other location used by Utilitech or its
employees as office space for conducting Utilitech business on an annual basis;
and,

The number of Utlitech employees or principals that utilize the oce space
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Mr. John Coffman
January 14, 2004
page 2

leased by Utilitech at 740 NW Blue Parkway in Lee’s Summitt and for any other
location used by Utilitech or its employees as office space for conducting Utilitech
business.

Aquila believes this information is relevant to the issues raised in Case No. ER-2004-
0034. As you are aware, Mr. James R. Dittmer, a Senior Regulatory Consultant with Utilitech,
Inc., has alleged, on behalf of the Office of the Public Counsel, that certain Aquila operating
costs related to its offices at 20 West 9® be eliminated or disallowed. This is based on Mr.
Dituner’s opinion that certain office space represents “‘excess’ capacity” (Dittmer Direct, p. 20-

22).

Aquila is entitled to utilize information in its cross-examination of Mr., Dittmer that
explores the basis for his opinion and to question him in regard to information that may be
inconsistent with his opinion. The amount of office space utilized by Utilitech is an appropriate
subject for cross-examination in that it may provide evidence of what amount of office space Mr.
Dittimer’s own corporation believes is reasonable for the conduct of its business. As such, the
information requested is reasonably calculated to lead to the discovery of admissible evidence.

After you have had a chance to review this response, please let me know the Office of the
Public Counsel’s position on this issue so that we can proceed in some manner.

Sincerely yours,

BRYD SWEARENGEN & ENGLAND P.C.
By: /Z}/

Dean L. Cooper

DLC/jar
Enclosure



