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General Terms and Conditions - Decision Point List (DPL)
MCI RESPONSE APRIL 25, 2005
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	GENERAL TERMS AND CONDITIONS
	GT&C
	
	
	
	

	GT&C 1
	SBC: Should the Gen Terms describe the entire contract as an agreement between the Parties with respect to obligations under sec 251 of the Act?

MCIm: Are there sources, other than Sections 251 and 252, that create obligations that should be included in an Interconnection Agreement?
	Intro, 1.2, 31.3


	Intro: INTERCONNECTION AGREEMENT 

This Interconnection Agreement (the Agreement), is dated by and between Southwestern Bell Telephone (d/b/a SBC Missouri) (“SBC”), and, MCImetro Access Transmission Services LLC (“MCIm”).
1.2 This Agreement is intended to describe and enable specific Interconnection and compensation arrangements between the Parties. This Agreement is the arrangement under which the Parties may purchase from each other the products and services described in this Agreement.

31.3  If during the term, SBC MISSOURI sells, assigns or otherwise transfers any ILEC Territory or ILEC Assets to a person other than an Affiliate or subsidiary, SBC MISSOURI shall provide MCIm not less than one hundred eighty (180) calendar days prior written notice of such sale, assignment or transfer.  Upon the consummation of such sale, assignment or transfer, MCIm acknowledges that SBC MISSOURI shall have no further obligations under this Agreement with respect to the ILEC Territories and/or ILEC Assets subject to such sale, assignment or transfer, and that MCIm must establish its own interconnection agreement with the successor to such ILEC Territory and/or ILEC Assets, provided, however, that insofar as such sale, assignment or transfer affects MCIm’s interests pursuant to this Agreement SBC MISSOURI shall (i) comply with the requirements of Applicable Law and (ii) work cooperatively with MCIm and the third party acquiring the ILEC Territory or ILEC Assets regarding the potential assignment of this Agreement (in whole or in part) to such third party.  For purposes of this Section 31.3, “ILEC Territory” is defined as any specific operating areas, or portion thereof, in which SBC MISSOURI is deemed to be the ILEC under the Act and “ILEC Assets” is defined as assets that SBC MISSOURI owns or leases which are used in connection with SBC MISSOURI’s  provision to MCIm of any Interconnection, resale services, unbundled Network Elements, functions, facilities, products or services provided or contemplated under this Agreement.
	MCI withdraws its language.  Therefore, this issue is resolved.
	Intro: INTERCONNECTION AGREEMENT UNDER SECTIONS 251 AND 252 OF THE COMMUNICATIONS ACT OF 1934, AS AMENDED 

This Interconnection Agreement under Sections 251 and 252 of the Telecommunications Act of 1996 (the Agreement), is dated by and between Southwestern Bell Telephone (d/b/a SBC Missouri) (“SBC”), and, MCImetro Access Transmission Services LLC (“MCIm”).
1.2 This Agreement is intended to describe and enable specific Interconnection and compensation arrangements between the Parties. This Agreement is the arrangement under which the Parties may purchase from each other the products and services described in Section 251 of the Act and obtain approval of such arrangement under Section 252 of the Act.

31.3 If during the term, SBC MISSOURI sells, assigns or otherwise transfers any ILEC Territory or ILEC Assets to a person other than an Affiliate or subsidiary, SBC MISSOURI shall provide MCIm not less than one hundred eighty (180) calendar days prior written notice of such sale, assignment or transfer.  Upon the consummation of such sale, assignment or transfer, MCIm acknowledges that SBC MISSOURI shall have no further obligations under this Agreement with respect to the ILEC Territories and/or ILEC Assets subject to such sale, assignment or transfer, and that MCIm must establish its own Section 251 and 252 arrangement with the successor to such ILEC Territory and/or ILEC Assets, provided, however, that insofar as such sale, assignment or transfer affects MCIm’s interests pursuant to this Agreement SBC MISSOURI shall (i) comply with the requirements of Applicable Law and (ii) work cooperatively with MCIm and the third party acquiring the ILEC Territory or ILEC Assets regarding the potential assignment of this Agreement (in whole or in part) to such third party.  For purposes of this Section 31.3, “ILEC Territory” is defined as any specific operating areas, or portion thereof, in which SBC MISSOURI is deemed to be the ILEC under the Act and “ILEC Assets” is defined as assets that SBC MISSOURI owns or leases which are used in connection with SBC MISSOURI’s  provision to MCIm of any Interconnection, resale services, unbundled Network Elements, functions, facilities, products or services provided or contemplated under this Agreement.
	SBC’s proposal addresses two very important points not covered elsewhere in the contract: (1) that SBC is not required to provide to MCIm, except as may be agreed in writing, any service or product that is not provided for in the agreement, and (2) states that the agreement is intended to set forth the parties’ agreement pursuant to Section 251 of the Act. MCIm has not provided a substantive rationale for its objection to this language.  It is important to define SBC’s obligations as clearly as possible and this clause does that.  Sections 2.2.2 and 50 do not accomplish the two objectives identified above. Rather, Section 2.2.2 and Section 50 sate that the agreement is the entire agreement and supersedes all prior agreements. It does not, as does SBC’s proposed 1.2, state that neither party shall be required to provide a product or service that is not set forth in the agreement, nor does it address Section 251. 
Since MCI does not object to the substance of SBC’s clause, the Commission should order SBC’s  clause to be included in MCI’s interconnection agreement.


	GT&C 2
	Which Party’s WHEREAS clause should be included in the Agreement?

	INTRO
	WHEREAS, the Parties wish to interconnect their local exchange networks in a technically and economically efficient manner for the transmission and termination of calls and for MCIm’s use in the provision of local exchange, exchange access, and ancillary services.


	MCI withdraws its language.  Therefore, this issue is resolved.
	WHEREAS, the Parties wish to interconnect their networks Telephone Exchange Services, Exchange Access, and ancillary services.


	MCI’s language is overly broad.  SBC’s language includes  defined terms found in  the Act  and provides clarity as to what these terms mean. The Commission should reject  MCI’s language.  



	GT&C 3
	SBC: Should the Gen Terms contain a cost recovery clause in the event of a change in either party’s OCN or ACNA? 

MCIm: Should each party be permitted to make one name change per year at no cost?
	6.2, 6.5, 6.6, 6.7
	6.2  Either Party may make one (1) name change in any twelve (12) month period without charge by the other Party for updating that Party’s databases, systems and records solely to reflect such name change.  In the event of any other name change, each Party reserves the right to seek recovery of its reasonable and demonstrable costs associated with updating its applicable databases, systems and records to reflect the name change. 
6.5 Intentionally Omitted

6.6 Intentionally Omitted
6.7 Intentionally Omitted
	Yes, the parties should be permitted to make one name change per year at no cost.  This has been the standard practice between the companies.  As provided in MCIm’s proposed language, additional name changes would be subject to recovery of reasonable and demonstrable costs.
	6.2 Any assignment or transfer of an Agreement wherein only MCIm’s name is changing, and which does not include a change to MCIm’s OCN/ACNA, constitutes a MCIm Name Change.  For a MCIm Name Change, MCIm will incur a record order charge for each MCIm CABS BAN.  For resale or any other products not billed in CABS, a record order charge will apply per end user record.   Rates for record orders are contained in Appendix Pricing.

6.5 Company Code Change

 

6.5.1 Any assignment or transfer of an Agreement associated with the transfer or acquisition of “assets” provisioned under that Agreement, where the OCN/ACNA formerly assigned to such “assets” is changing constitutes a MCIm Company Code Change.   For the purposes of Section 6.5.1, “assets” means any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service provided under that Agreement.  MCIm shall provide SBC MISSOURI with ninety (90) calendar days advance written notice of any assignment associated with a MCIm Company Code Change and obtain SBC MISSOURI’s consent.  SBC MISSOURI shall not unreasonably withhold consent to a MCIm Company Code Change; provided, however, SBC MISSOURI’s  consent to any MCIm Company Code Change is contingent upon cure of any outstanding charges owed under this Agreement and any outstanding charges associated with the “assets” subject to the MCIm Company Code Change.  In addition, MCIm acknowledges that MCIm may be required to tender additional assurance of payment if requested under the terms of this Agreement. 
6.5.2 For any MCIm Company Code Change, MCIm must submit a service order changing the OCN/ACNA for each end user record and/or a service order for each circuit ID number, as applicable.  MCIm shall pay the appropriate charges for each service order submitted to accomplish a MCIm Company Code Change; such charges are contained in Appendix Pricing.  In addition, MCIm shall submit a new OSQ to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and UNE, as applicable, at the rates specified in Appendix Pricing.  In addition, MCIm shall pay any and all charges required for re-stenciling, re-engineering, changing locks and any other work necessary with respect to Collocation, as determined on an individual case basis. 

 

6.6 Assignment of any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service.
6.6.1 Any assignment or transfer of any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service provisioned pursuant to this Agreement without the transfer or the assignment of this Agreement shall be deemed a CLEC to CLEC mass migration.  MCIm shall provide SBC MISSOURI  with ninety (90) calendar days advance written notice of any CLEC to CLEC mass migration.  MCIm’s written notice shall include the anticipated effective date of the assignment or transfer. MCIm must cure any outstanding charges associated with any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service to be transferred.  In addition, MCIm may be required to tender additional assurance of payment if requested under the terms of this agreement.  

 

6.6.2 Both CLECs involved in any CLEC to CLEC mass migration shall comply with all Applicable Law relating thereto, including but not limited to all FCC and state Commission rules relating to notice(s) to end users. MCIm shall be responsible for issuing all service orders required to migrate any Interconnection, Resale Service, Unbundled Network Element, function, facility, product or service provided hereunder. The appropriate service order charge or administration fee (for interconnection) will apply as specified in Appendix Pricing. MCIm shall also submit a new OSQ to update any OS/DA Rate Reference information and Branding pursuant to the rates terms and conditions of Appendices Resale and UNE, as applicable, at the rates specified in Appendix Pricing. In addition, MCIm shall pay any and all charges required for re-stenciling, re-engineering, changing locks and any other work necessary with respect to Collocation, as determined on an individual case basis. 
6.7   Project Coordination 
6.7.1    SBC MISSOURI will provide project management support to minimize any possible service outages during any CLEC to CLEC mass migration.  Should SBC MISSOURI’s  most current version of LSOR or ASOR guidelines not support the required order activity, SBC MISSOURI will issue service orders at the manual rate, as specified in Appendix Pricing,  based upon the type of service provided, and on the condition that MCIm provides to SBC MISSOURI any and all information SBC MISSOURI  reasonably requests to effectuate such changes.
	The issue of changing OCN/ACNA codes is an industry wide problem and after a year and a half of trying to resolve this problem, SBC has recently developed this language.  However, this industry wide problem should not be ignored solely because of the timing of negotiations in this mega arbitration.

The crux of the issue is that SBC incurs actual costs to implement a requested CLEC change and it should have the right to charge appropriate non-recurring, cost-based rates.  More than just changing the master database may be involved.  The acquisition may require changes to the individual end users records to reflect the correct CLEC information for billing purposes.

Any merger, acquisition, assignment, change of Company name, including OCN/ACNA, is strictly the  CLEC’s business decision.   SBC  should not be financially responsible for these decisions.  There are real costs involved in making all these changes and the financial burden should be on the party requesting the changes.

With regard to a name change or the assignment of the agreement to an Affiliate, SBC only requests advance notice so that a project can be initiated to assist CLEC in ensuring all of the changes necessary are made.

The only time CLEC is required to request SBC’s consent on an assignment or transfer of an agreement is where assets are changing hands.  SBC should have the right to protect itself from CLECs with bad credit history taking on other payment obligations via assignment of transfer of another agreement.

ACNAs and OCNs which are assigned by industry agencies such as Telcordia and NECA and appear on each End User account and/or circuit.  These codes are used in all ILECs directory databases, network databases (LMOS, TIRKS, INAC, RCMAC, etc.), billing systems to identify, inventory, and appropriately bill the services provisioned on each service order.  Any change to a company code requires service order activity on each and every end user account and circuit in order to update the multitude of systems.  Not only are these company codes utilized within the ILEC but throughout the industry in such databases as the LERG, which allows the industry as a whole to properly bill routed calls, (terminating and originating).

When a company code change is associated with a transfer of assets it is different than a CLEC to CLEC migration which requires a service order to be submitted by a winning Carrier.  SBC  should be able to assess these service order charges.



	GT&C 4
	How long should the Term of the Agreement be?
	7.2
	The term of this Agreement shall commence upon the Effective Date of this Agreement and will remain in effect for five (5) years after the Effective Date and continue in full force and effect, thereafter until (i) superseded in accordance with the requirements of this section or (ii) terminated pursuant to the requirements of this section.  No earlier than one-hundred eighty (180) days before the expiration of the term, either Party may request that the Parties commence negotiations to replace this Agreement with a superseding agreement by providing the other Party with a written request to enter into negotiations.  
	MCI withdraws its language.  Therefore, this issue is resolved.
	The term of this Agreement shall commence upon the Effective Date of this Agreement and will remain in effect for three (3) years after the Effective Date and continue in full force and effect on a month to month basis, thereafter until (i) superseded in accordance with the requirements of this section or (ii) terminated pursuant to the requirements of this section.  No earlier than one-hundred eighty (180) days before the expiration of the term, either Party may request that the Parties commence negotiations to replace this Agreement with a superseding agreement by providing the other Party with a written request to enter into negotiations.  If this Agreement continues in full force and effect after the expiration of the Term, either Party may terminate this Agreement after delivering written notice to the other Party of its intention to terminate this Agreement, subject to the survivability causes contained herein.
	The FCC’s Rules issued with the First Report and Order, section 51.809 states that ILECs only have to make ICA terms and conditions available for a reasonable period of time. 

SBC believes that its proposal of a three (3) year term sufficiently meets the needs of both the CLECs and SBC.  A five (5) year term, as proposed by MCI, would restrict the parties to outdated terms and conditions as technology and the markets advance.  

If the Agreement continues past the expiration or termination and neither party has noticed the agreement, then the agreement should continue on a month to month basis until such time that either party notices the agreement.  SBC is only required to make an agreement available for a certain period of time because at that point the agreement becomes stale either party should be able to notice to terminate the agreement and negotiate a successor agreement based on this obligations.  However, the survival obligations that the parties have agreed to should be able to apply for the designated time frame.

Other State Commissions have ruled on this issue and held that a three year term is appropriate for an interconnection agreement. (See, for example, Petition of Southwestern Bell Telephone Company for Arbitration with MCI Worldcom Communications, Inc. Pursuant to Section 252(B)(1) of the Federal Telecommunications Act of 1996, Docket No. 21791, Arbitration Award (May 26, 2000); Petition of Level 3 Communications, LLC For Arbitration Pursuant To Section 252(B) Of the Communications Act of 1934, as Amended by the Telecommunications Act of 1996, and PURA For Rates, Terms, and Conditions With Southwestern Bell Telephone Company, Docket No. 22441, Arbitration Award (August 11, 2000).



	GT&C 5
	SBC: What terms and conditions should apply to the contract after expiration, but before a successor ICA has become effective?

MCIm: If the parties are negotiating a successor agreement, should either party be entitled to terminate this agreement before the successor agreement becomes effective?
	7.2, 7.7 – 7.10
	7.2  The term of this Agreement shall commence upon the Effective Date of this Agreement and will remain in effect for five (5) years after the Effective Date and continue in full force and effect, thereafter until (i) superseded in accordance with the requirements of this section or (ii) terminated pursuant to the requirements of this section.  No earlier than one-hundred eighty (180) days before the expiration of the term, either Party may request that the Parties commence negotiations to replace this Agreement with a superseding agreement by providing the other Party with a written request to enter into negotiations.  

7.7  Intentionally Omitted

7.8  Intentionally Omitted

7.9  Intentionally Omitted

7.10 Intentionally Omitted
	No, if the parties are negotiating a successor agreement, neither party should be permitted to terminate this agreement, other than for material breach.
	7.2 The term of this Agreement shall commence upon the Effective Date of this Agreement and will remain in effect for three (3) years after the Effective Date and continue in full force and effect on a month to month basis, thereafter until (i) superseded in accordance with the requirements of this section or (ii) terminated pursuant to the requirements of this section.  No earlier than one-hundred eighty (180) days before the expiration of the term, either Party may request that the Parties commence negotiations to replace this Agreement with a superseding agreement by providing the other Party with a written request to enter into negotiations.  If this Agreement continues in full force and effect after the expiration of the Term, either Party may terminate this Agreement after delivering written notice to the other Party of its intention to terminate this Agreement, subject to the survivability causes contained herein.

7.7 If either Party serves notice of expiration herein, MCIm shall have ten (10) calendar days to provide SBC MISSOURI written confirmation if MCIm wishes to pursue a successor agreement with SBC MISSOURI MCIm shall identify the action to be taken.  If MCIm wishes to pursue a successor agreement with SBC, MISSOURI MCIm shall attach to its written confirmation or notice of expiration/termination, as applicable, a written request to commence negotiations with SBC MISSOURI under Sections 251/252 of the Act.  Upon receipt of MCI’s Section 252(a)(1) request, the Parties shall commence good faith negotiations on a successor agreement.

7.8 If written notice is not issued herein, the rates, terms and conditions of this Agreement shall continue in full force and effect until the earlier of (i) the effective date of its successor agreement, whether such successor agreement is established via negotiation, arbitration or pursuant to Section 252(i) of the Act; or (ii) the date that is ten (10) months after the date on which SBC MISSOURI received MCIm’s Section 252(a)(1) request. 

7.9 If at any time during the Section 252(a)(1) negotiation process (prior to or after the expiration date or termination date of this Agreement), MCIm withdraws its Section 252(a)(1) request, MCIm must include in its notice of withdrawal a request to adopt a successor agreement under Section 252(i) of the Act or affirmatively state that MCIm does not wish to pursue a successor agreement with SBC MISSOURI for a given state.  The rates, terms and conditions of this Agreement shall continue in full force and effect until the later of: 1) the expiration of the term of this Agreement, or 2) the expiration of ninety (90) calendar days after the date MCIm provides notice of withdrawal of its Section 252(a)(1) request.
7.9.1  If the Term of this Agreement has expired, on the earlier of (i) the ninety-first (91st) calendar day following SBC MISSOURI’s  receipt of MCIm's notice of withdrawal of its Section 252(a)(1) request or (ii) the effective date of the agreement following approval by the Commission of the adoption of an agreement under 252(i), the Parties shall, have no further obligations under this Agreement except those set forth in this Agreement.

7.10  If MCIm does not affirmatively state that it wishes to pursue a successor agreement with SBC MISSOURI in its, as applicable, notice of expiration or termination or the written confirmation required after receipt of the SBC-owned ILEC’s notice of expiration or termination, then the rates, terms and conditions of this Agreement shall continue in full force and effect until the later of 1) the expiration of the Term of this Agreement, or 2) the expiration of ninety (90) calendar days after the date MCIm provided or received notice of expiration or termination.  If the Term of this Agreement has expired, on the ninety-first (91st) day following MCIm provided or received notice of expiration or termination, the Parties shall have no further obligations under this Agreement except those set forth in this Agreement.
	MCI claims that it objects to this language because it allows termination during negotiation of a successor agreement. What MCI does not tell the Commission is that the agreement specifically states that if the Parties are negotiating a successor agreement,  the parties will continue to perform their obligations under the agreement until the successor agreement becomes effective (see agreed section 7.6). 

Since MCI’s objection is without merit, SBC encourages the Commission to adopt its language, which provides much needed clarity regarding the process for termination and renegotiation.  The Act provides for a 135 day window to negotiate an interconnection agreement and a 135 day window to arbitrate it, but does not address how this should be handled between the parties.  Adding SBC ’s language will prevent any confusion between the parties as to what the parties should expect with regard to renegotiations.  For instance, the language speaks to the length of time that the original agreement’s rates, terms and conditions would continue to apply; so that includes the 270 day window (negotiations & arbitrations) plus another 30 days for preparation, signature and filing of the agreement (10 months).  The language also addresses what happens if a CLEC requests renegotiations and then withdraws such a request.



	GT&C 6
	MCIm:  Which Party’s Deposit clause should be included in the Agreement?

SBC:  With the instability of the current telecommunications industry is it reasonable for SBC ILLINOIS to require a deposit from parties with a proven history of late payments? 


	9 et seq.
	9.1 In accordance with the requirements of this Section, either Party may require the other to provide security deposits to ensure payment of the other’s accounts.  Any deposit charged pursuant to this Section shall be on an individual billing account basis and neither Party shall be permitted to charge a security deposit for any individual billing account unless, (i) two (2) times during any Contract Year, the other Party has been more than thirty (30) days late in making timely payments of undisputed amounts due under this Agreement for the billing account in question and (ii) the past due amount is more than two months of average monthly billing.  For purposes of this Section 9, "Contract Year" means a twelve (12) month period during the term of the Agreement commencing on the Effective Date and each anniversary thereof.  Except as set forth in Section 9.1, the amount of any security deposit charged pursuant to this Section 9 shall not exceed the amount billed for the billing account in question by the Party requiring the deposit to the other Party during the month preceding the request for the deposit.

9.2 Change in Deposit Amount.  Either Party holding any deposit pursuant to this Section may increase the amount of that deposit to reflect the average monthly billing for the most recent two-month period for the individual billing account for which the deposit is being held.  The Party providing a deposit may also require that the amount of its deposit be decreased based on average monthly billing for the most recent two-month period.

9.3 Form of Deposit.  Any security deposit provided pursuant to this Section shall be in the form of an irrevocable letter of credit, bond, cash deposit or other form of security acceptable to the Parties. Any cash deposit provided pursuant to this Agreement shall accrue simple interest at the rate of six percent (6%) annually and shall be payable to when the security deposit is returned.

9.4  Return of Deposit.  If, at any time after a deposit is requested, the Party providing the deposit makes timely payments for the individual billing accounts for which a deposit is being held for six (6) consecutive months, the Party requiring the deposit will promptly relinquish the deposit and return it to the other Party.  In addition, if the Party requiring the deposit ceases providing service to the other pursuant to this Agreement, that Party shall return any deposit within thirty (30) days after it has ceased providing service.
9.5 Obligation to Make Timely Payments.  The fact that a security deposit has been provided in no way relieves either Party from complying with the requirements of this Agreement regarding payment of bills.

9.6 In the event that a Party providing a security deposit continues to be in arrears for amounts due under this Agreement, the Party holding the deposit may credit to the other party’s accounts that portion of the deposit equal to amounts that are more than one hundred twenty (120) days past due.


	Each party has proposed a deposit provision, but the proposals are fundamentally very different.   SBC MISSOURI’s proposal would permit the parties to charge a deposit based on any number of various triggers, some of which are so broadly defined or ambiguous that they might be construed to require a party to pay a deposit even if that party were honoring its payment obligations under the ICA.  By contrast, MCIm’s proposal, which incorporates guidance from a recent FCC decision on the subject of security deposits, permits a party to charge a deposit based on the other party’s failure to make timely payments under the ICA.
	9.1 Intentionally Omitted.
9.2 Upon request by the Billing Party, the Billed Party will provide the Billing party with adequate assurance of payment of amounts due (or to become due) to the Billing Party.  
9.2.1 at the Effective Date the Paying Party had not already established satisfactory credit by having made at least twelve (12) consecutive months of timely payments to the Other Party for charges incurred as a CLEC or ILEC; or 

9.2.2 at the Effective Date or at any time thereafter, there has been an impairment of the established credit, financial health or creditworthiness of the Billed Party. Such impairment will be determined from information available from financial sources, that the Billed Party has not maintained a BBB or better long term debt rating or an A-2 or better short term debt rating by Standard and Poor’s for the prior six months;  or

9.2.3 The Party (a) fails to timely pay a bill rendered to it (except such portion of a bill that is subject to a good faith, bona fide dispute and as to which the Non-Paying Party has complied with the billing dispute requirements set forth herein), and (b) the amount of such undisputed delinquency exceeds five percent (5%) of the aggregate amount billed by SBC MISSOURI to MCIm under this Agreement for the month in question; or

9.2.4 The Billed Party admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding.

9.3 Unless otherwise agreed by the Parties any assurance of payment required by the previous section shall consist of:

9.3.1 a cash security deposit  (“Cash Deposit”) held by the Billing Party or;

9.3.2 an unconditional, irrevocable standby bank Letter of Credit from a U.S. financial institution acceptable to both Parties naming  the  Billing Party as the beneficiary thereof and otherwise in form and substance satisfactory to both Parties(“Letter of Credit”).  

9.3.3 The Cash Deposit or Letter of Credit must be in an amount equal to three (3) months anticipated charges (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), for the Interconnection, Resale Services, Network Elements, Collocation or any other functions, facilities, products or services to be furnished by the Billing Party  under this Agreement.

9.4 To the extent that the Billing Party elects to require a Cash Deposit, the Parties intend that the provision of such Cash Deposit shall constitute the grant of a security interest in the Cash Deposit pursuant to the Article 9 of the Uniform Commercial Code in effect in any relevant jurisdiction.
9.5 All cash deposits will accrue interest payable when the deposit is returned to the Billing Party. However, the Billing Party will not pay interest on a Letter of Credit.

9.6 If during the course of this Agreement the Billed Party paying the Deposit establishes a minimum of twelve (12) consecutive months good credit history with the Billing Party when doing business as a local service provider, the Billing Party holding the Deposit(s) shall return the initial deposits, with interest; provided, however, that the terms and conditions set forth herein shall continue to apply for the remainder of the Term.  In determining whether a Billed Party has established a minimum of twelve (12) consecutive months good credit history, the Billed Party’s payment record for the most recent twelve (12) monthly billings occurring within the prior twenty-four (24) months shall be considered.

9.7 Any cash deposit shall be held as a guarantee of payment of charges billed, provided, however, the Billing Party holding the Deposit may exercise its right to credit any cash deposit to the Billing Party’s account upon the occurrence of any one of the following events:

9.7.1 the Billed Party owes the Billing Party undisputed charges under this Agreement that are more than thirty (30) calendar days past due or 

9.7.2 the Billed Party admits its inability to pay its debts as such debts become due, has commenced a voluntary case (or has had an involuntary case commenced against it) under the U.S. Bankruptcy Code or any other law relating to insolvency, reorganization, winding-up, composition or adjustment of debts or the like, has made an assignment for the benefit of creditors or is subject to a receivership or similar proceeding; or

9.7.3 when this Agreement expires or terminates; or

9.7.4 during the month following the expiration of twelve (12) months after that cash deposit was remitted,  the Billing Party holding the Deposit shall credit any cash deposit to the Billing Party’s account so long as it has not been sent more than one delinquency notification letter for that state during the most recent twelve (12) months.

9.8 So long as the Billed Party maintains timely compliance with its payment obligations, the Billing Party holding the Deposit will not increase the deposit amount required.  If the Billing Party fails to maintain timely compliance with its payment obligations, the Billing Party holding the Deposit reserves the right to require additional deposit(s) in accordance with this Section.

9.9    If during the first six (6) months of operations in MISSOURI, the Billed Party has been sent one delinquency notification letter by the Billing Party holding the Deposit, the deposit amount for that state shall be re-evaluated based upon  the actual billing totals and shall be increased if  the Billing Party’s actual billing average for the two (2)  month period exceeds the deposit amount held.
9.9.1  Throughout the Term, any time the Billed Party has been sent two (2) delinquency notification letters for any one state by the Party holding the Deposit, the deposit amount shall be re-evaluated based upon actual billing totals and shall be increased if  the Billed Party’s actual billing average for the three (3)  month period exceeds the deposit amount held.

9.10 Whenever a deposit is re-evaluated as specified herein, such deposit shall be calculated in an amount equal to the average billing for four (4) month period.  The most recent four (4) months billing on all Billing Account Numbers (BAN)s for Resale Services, Network Elements, and Reciprocal Compensation shall be used to calculate the monthly average.

9.11 Intentionally Omitted.

9.12 Whenever a deposit is re-evaluated, the Billed Party shall remit the additional deposit amount to the Billing Party holding the Deposit within ten (10) calendar days of receipt of written notification requiring such deposit.  If the Billed Party fails to furnish the required deposit, the Party holding the Deposit shall suspend the Billed Party’s ability to process orders until the deposit is remitted.

9.13 Intentionally Omitted.

9.14 The fact that the Billing Party holding the Deposit holds either a cash deposit or irrevocable bank letter of credit does not relieve the Billed Party from timely compliance with its payment obligations under this Agreement (including, but not limited to, recurring, non-recurring and usage sensitive charges, termination charges and advance payments), nor does it constitute a waiver or modification of the terms of this Agreement pertaining to disconnection or re-entry for non-payment of any amounts required to be paid hereunder.


	SBC agrees that both parties have submitted fundamentally different positions as it relates to deposits but respectfully suggests its deposit language is more appropriate.  SBC is offering deposit language that allows SBC to assess a reasonable deposit in the event a CLEC customer is or becomes credit impaired.  Contrary to MCI’s characterization, the criteria that would trigger a deposit requirement are all objective and measurable.  Furthermore, SBC is not aware of any recent FCC ruling that addressed the issue of CLEC deposits. SBC agrees with MCI that the failure to make timely payments should trigger a deposit requirement but believes additional safeguards are also required. SBC finds several points MCI makes to be objectionable:

Until two months prior to filing the largest bankruptcy in US history, MCI paid the undisputed portion of its bills from SBC on time.  Because SBC was limited to requesting a deposit only after MCI was late making payment of undisputed amounts, SBC was unable to request a deposit from MCI until approximately one month prior to MCI’s bankruptcy filing.  SBC’s requested deposits were not paid before MCI filed for bankruptcy protection.  Had SBC been able to demand a deposit based on MCI’s obviously deteriorating financial condition, as measured by Credit Ratings by independent credit rating agencies, SBC’s financial losses due to MCI’s bankruptcy would have been mitigated.

9.1  SBC believes that assessing a deposit based on an individual billing account number would be both administratively burdensome and also could lead to the inappropriate movement of services between billing account numbers.  SBC believes that deposits should be assessed on an overall customer basis.  

SBC also objects in 9.1 (i) to the criteria that would trigger a deposit requirement.  Specifically, SBC believes that allowing 30 days after the invoice due date before deeming a payment late is not appropriate.  Invoices are due 30 days from invoice date and should be considered late if payments are not made in that timeframe.

SBC also objects to the other trigger in MCI’s 9.1 (ii) that requires the past due amounts to accumulate to more than two months of average billings.  This clause would require MCI to pay their bills in over 90 days from invoice date in order to trigger the deposit requirement.  Stated differently, MCI could pay their bills in 89 days throughout the year and never have to pay a deposit.  This is highly inappropriate given the 30 day payment terms.

9.2  SBC believes that requiring a one month deposit is inappropriate given the length of the disconnection process.  Under SBC’s proposed termination process, SBC is exposed to potentially 90 days of service prior to being able to disconnect the CLEC and End Users services.  Given this, requiring a one month deposit is not sufficient protection against the risk of non-payment.

9.3  SBC believes that the appropriate interest rate to be paid on deposits should be equal to the state tariffed rate as approved by the CALIFORNIA  Commission.

9.4  SBC believes that 12 months good payment history is a more appropriate gauge for determining whether a deposit should be returned.  Looking at a 6 month period, as proposed by MCI, may not take into account fluctuations in the CLEC’s business.  By looking at a 12 month period, all cyclicality would be removed and a truer picture of the CLEC’s business would be seen.

9.6 SBC does not believe that a corporate guarantee provides sufficient protection against non-payment.  One must look no further than the former WorldCom to see that a guarantee from a seemingly strong corporate parent may not turn out to be sufficient.  This is especially true in today’s business environment where a company’s fortunes can change quickly.

9.7  SBC believes that deposits that are retained should be applied at the holder’s discretion.  This clause also seemingly contradicts what MCI is proposing in 9.5 where they state the payment of a deposit in no way relieves either party from complying with the payment requirements of this agreement.  Automatically applying a deposit to the 120 day balances arguably would excuse a party from paying their obligations by using deposit money.



	GT&C 7
	What terms and conditions should apply in the event the Billed Party does not either pay or dispute its monthly charges?


	10 et seq.
	If the Billed Party fails to pay all amounts due by the Bill Due Date, and none of the exceptions listed in Appendix Invoicing of this Agreement apply to that amount, the Billing Party may, in addition to exercising any other rights or remedies it may have under this Agreement or Applicable Law, provide written demand (in accordance with the notice requirements set forth in the General Terms and Conditions) to pay.  If the Billed Party does not respond to the written demand to pay within five (5) business days of receipt, the Billing Party may provide a second notice.  If the Billed Party does not satisfy the second written demand to pay within five (5) business days of receipt, and the Billed Party has 60 days or greater past due balances for a BAN to which none of the exceptions listed in Section 7 applies, the Billing Party may exercise either, or both, of the following options as to that BAN only:  (i) require provision of a deposit or increase an existing deposit pursuant to a revised deposit request, or (ii) refuse to accept new, or complete pending, orders for the services billed in that BAN.  
	MCIm’s proposal is fair and provides the parties with the proper incentives.  The Commission should include it in the agreement.
	10.1 Failure to pay all or any portion of any amount required to be paid may be grounds for suspension or disconnection of Resale Services, Network Elements and Collocation as provided for in this section.  This section does not apply to disputed charges and/or nonpayments arising from Appendix Reciprocal Compensation or Appendix Network.
10.2 If a Party fails to pay any charges billed to it under this section, including but not limited to any Late Payment Charges or miscellaneous charges (“Unpaid Charges”), and any portion of such Unpaid Charges remain unpaid after the Bill Due Date, the Billing Party will notify the Non-Paying Party in writing that in order to avoid disruption or disconnection of the Resale Services, Network Elements and/or Collocations, the Non-Paying Party must remit all Unpaid Charges to the Billing Party within ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges.
10.3 If the Non-Paying Party desires to dispute any portion of the Unpaid Charges, the Non-Paying Party must complete all of the following actions not later than ten (10) Business Days following receipt of the Billing Party's notice of Unpaid Charges:
10.3.1 notify the Billing Party in writing which portion(s) of the Unpaid Charges it disputes, including the total amount disputed “Disputed Amounts”) and the specific details listed in Section XX5.5 of Appendix Invoicing, together with the reasons for its dispute; and

10.3.2 pay all undisputed Unpaid Charges to the Billing Party; and

10.3.3 pay all Disputed Amounts into an interest bearing escrow account that is mutually agreed upon by the Parties.

10.4 Issues related to Disputed Amounts shall be resolved in accordance with the procedures identified in the Dispute Escalation and Resolution section set forth below.

10.5 After expiration of the written notice furnished pursuant to Section 10.2, if MCIm continues to fail to comply with Section 10.3.1 through 10.3.3, inclusive, or fails to make payment(s) in accordance with the terms of any mutually agreed payment arrangement, SBC MISSOURI  may, in addition to exercising any other rights or remedies it may have under Applicable Law, furnish a second written demand to MCIm for payment within five (5) Business Days of any of the obligations enumerated in Section 10.1.  On the day that SBC MISSOURI  provides such written demand to MCIm, SBC MISSOURI  may also exercise any or all of the following options:

10.5.1 suspend acceptance of any application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products or services under this Agreement; and/or

10.5.2 suspend completion of any pending application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services, Network Elements, Collocation, functions, facilities, products or services under this Agreement.

10.6 Notwithstanding anything to the contrary in this Agreement, SBC MISSOURI’s  exercise of any of its options under Section 10.5, 10.5.1 and 10.5.2:

10.6.1 will not delay or relieve MCIm’s obligation to pay all charges on each and every invoice on or before the applicable Bill Due Date, and

10.6.2 will exclude any affected application, request, order or service from any otherwise applicable performance interval, Performance Benchmark or Performance Measure.

10.7 A copy of the demand provided to MCIm under Section 10.5 will be provided to the Commission.

10.8 If the Non-Paying Party fails to pay the Billing Party on or before the date specified in the demand letter provided under Section 10.5 of this Agreement, the Billing Party may, in addition to exercising any other rights or remedies it may have under Applicable Law:

10.8.1 cancel any pending application, request or order from the Non-Paying Party for new or additional Interconnection, Resale Services, Lawful Unbundled Network Elements, Collocation, functions, facilities, products or services under this Agreement; and

10.8.2 discontinue providing any Interconnection, Resale Services, Lawful Unbundled Network Elements Collocation, functions, facilities, products or services  furnished under this Agreement.

10.9 SBC MISSOURI  will notify the Commission of the names of all Resale End User Customers whose local service was terminated pursuant to Section 10.

	SBC has recently implemented a standard billing dispute process by which CLECs dispute bills via the LSC. SBC asks all CLECs to utilize this process so that billing disputes are loaded and tracked properly in SBC’s systems. This avoids the potential for suspension of new order processing or disconnection of facilities for those bills that MCI has properly disputed. In other words, SBC’s systems/personnel will recognize that the unpaid amounts are disputed amounts.  If MCI does not go through the standard process, it is extraordinarily difficult  to track what MCI has disputed and what it has not.

	GT&C 8
	Which Party’s audit requirements should be included in the Agreement?


	13 et seq.
	13 AUDITS
13.1 Subject to restrictions regarding Proprietary Information set forth in this Agreement, a Party (Auditing Party) may audit the other Party's (Audited Party) books, records, data and other documents, as provided herein, two (2) times each Contract Year for the purpose of evaluating the accuracy of Audited Party's billing and invoicing.  For purposes of this Section 13.1, “Contract Year” means a twelve (12) month period during the term of the Agreement commencing on the Effective Date and each anniversary thereof.  
13.2 The scope of any audit under this Section shall be limited to the services provided and purchased by the Parties and the associated charges, books, records, data and other documents relating thereto for the period which is the shorter of (i) the period subsequent to the last day of the period covered by the audit which was last performed (or if no audit has been performed, the Effective Date) and (ii) the twelve (12) month period immediately preceding the date the Audited Party received notice of such requested audit. Except as otherwise agreed upon by the Parties, such audit shall begin no fewer than thirty (30) days after Audited Party receives a written notice requesting an audit and shall be completed no later than forty-five (45) calendar days after the start of such audit.  
13.3 As mutually agreed upon by the Parties, such audit shall be conducted by one (1) or more independent auditor(s).  The Parties shall select such auditor(s) by the thirtieth day following Audited Party's receipt of a written audit notice.  The Auditing Party shall cause the independent auditor(s) to execute a nondisclosure agreement in a form consistent with the Confidentiality requirements set forth below.  Notwithstanding the foregoing, an Auditing Party may audit as provided herein more than two (2) times during any Contract Year if (i) the previous audit found previously uncorrected net variances or errors in invoices in Audited Party’s favor with an aggregate value of at least one and one-half percent (1 1/2%) of the amounts payable by Auditing Party for audited services provided during the period covered by the audit. 
13.4 Each Party shall bear its own expenses in connection with the conduct of the audit.  Each audit shall be conducted on the premises of Audited Party during normal business hours.  Audited Party shall cooperate fully in any such audit, providing the auditor reasonable access to any and all appropriate Audited Party employees and books, records and other documents reasonably necessary to assess the accuracy of Audited Party's billing and invoicing.  No Party shall have access to the data of the other Party, but shall rely upon summary results provided by the auditor.  Audited Party may redact from the books, records and other documents provided to the auditor any confidential Audited Party information that reveals the identity of other Customers of Audited Party.  Each Party shall maintain reports, records and data relevant to the billing of any services that are the subject matter of this Agreement for a period of not less than twenty-four (24) months after creation thereof, unless a longer period is required by Applicable Law.

13.5 If any audit confirms any undercharge or overcharge, then Audited Party shall (i) for any overpayment promptly correct any billing error, including making refund of any overpayment by Auditing Party in the form of a credit on the invoice for the first full billing cycle after the Parties have agreed upon the accuracy of the audit results and (ii) for any undercharge caused by the actions of or failure to act by Audited Party, immediately compensate Auditing Party for such undercharge, in each case with interest at the lesser of (x) one and one-half (1 1/2%) percent per month and (y) the highest rate of interest (compounded daily) that may be charged under Applicable Law, for the number of days from the date on which such undercharge or overcharge originated until the date on which such credit is issued or payment is made and available, as the case may be. Notwithstanding the foregoing, MCIm shall not be liable for any Underbilled Charges for which Customer Usage Data was not furnished by SBC  MISSOURI  to MCIm within six (6) months of the date such usage was incurred.

13.6 Intentionally Omitted
13.7 Any Disputes concerning audit results shall be referred to the Parties' designated representative(s) who have authority to settle the Dispute.  If these individuals cannot resolve the Dispute within thirty (30) days of the referral, either Party may request in writing that one additional audit shall be conducted by an auditor acceptable to both Parties, subject to the requirements set out in this Audit Section.  Such additional audit shall be at the requesting Party's expense.  If the second audit fails to resolve the Dispute, the matter shall be resolved in accordance with the procedures set forth herein regarding Dispute Resolution.


	MCIm’s language should be included in the agreement because it has been used successfully by the parties in other ICAs.  SBC has provided no explanation of its proposed changes.
	13 AUDITS
13.1 Subject to restrictions regarding Proprietary Information set forth in this Agreement, a Party (Auditing Party) may audit the other Party's (Audited Party) books, records, data and other documents, as provided herein, two (2) times each Contract Year for the purpose of evaluating the accuracy of Audited Party's billing and invoicing.  For purposes of this Section 13.1, “Contract Year” means a twelve (12) month period during the term of the Agreement commencing on the Effective Date and each anniversary thereof.  
13.2 The scope of any audit under this Section shall be limited to the services provided and purchased by the Parties and the associated charges, books, records, data and other documents relating thereto for the period which is the shorter of (i) the period subsequent to the last day of the period covered by the audit which was last performed (or if no audit has been performed, the Effective Date) and (ii) the twelve (12) month period immediately preceding the date the Audited Party received notice of such requested audit. Any audit under this Section shall be for the purpose of evaluating (i) the accuracy of Audited Party’s billing and invoicing of the services provided hereunder and (ii) verification of compliance with any provision of this Agreement that affects the accuracy of Auditing Party's billing and invoicing of the services provided to Audited Party hereunder.  Except as otherwise agreed upon by the Parties, such audit shall begin no fewer than thirty (30) days after Audited Party receives a written notice requesting an audit and shall be completed no later than forty-five (45) calendar days after the start of such audit.  
13.3 As mutually agreed upon by the Parties, such audit shall be conducted either by the Auditing Party's employee(s) or by one (1) or more independent auditor(s).  If the Audited Party requests that an independent auditor be engaged and the Auditing Party agrees, the Audited Party shall pay one-quarter (1/4) of the independent auditor's fees and expenses.  If an independent auditor is to be engaged the Parties shall select such auditor(s) by the thirtieth day following Audited Party's receipt of a written audit notice.  The Auditing Party shall cause the independent auditor(s) to execute a nondisclosure agreement in a form consistent with the Confidentiality requirements set forth below.  Notwithstanding the foregoing, an Auditing Party may audit as provided herein more than two (2) times during any Contract Year if (i) the previous audit found previously uncorrected net variances or errors in invoices in Audited Party’s favor with an aggregate value of at least five percent (5%) of the amounts payable by Auditing Party for audited services provided during the period covered by the audit. or (ii) non-compliance by Audited Party with any provision of this Agreement affecting Auditing Party's billing and invoicing of the services provided to Audited Party with an aggregate value of at least five percent (5%) of the amounts payable by Audited Party for audited services provided during the period covered by the audit. 

13.4 Each Party shall bear its own expenses in connection with the conduct of the audit.  Each audit shall be conducted on the premises of Audited Party during normal business hours.  Audited Party shall cooperate fully in any such audit, providing the auditor reasonable access to any and all appropriate Audited Party employees and books, records and other documents reasonably necessary to assess the accuracy of Audited Party's billing and invoicing and Audited Party's compliance with the provisions of this Agreement that affect the accuracy of Auditing Party's billing and invoicing of the services provided to Audited Party hereunder.  No Party shall have access to the data of the other Party, but shall rely upon summary results provided by the auditor.  Audited Party may redact from the books, records and other documents provided to the auditor any confidential Audited Party information that reveals the identity of other Customers of Audited Party.  Each Party shall maintain reports, records and data relevant to the billing of any services that are the subject matter of this Agreement for a period of not less than twenty-four (24) months after creation thereof, unless a longer period is required by Applicable Law.

13.5 If any audit confirms any undercharge or overcharge, then Audited Party shall (i) for any overpayment promptly correct any billing error, including making refund of any overpayment by Auditing Party in the form of a credit on the invoice for the first full billing cycle after the Parties have agreed upon the accuracy of the audit results and (ii) for any undercharge caused by the actions of or failure to act by Audited Party, immediately compensate Auditing Party for such undercharge, in each case with interest at the lesser of (x) one and one-half (1 1/2%) percent per month and (y) the highest rate of interest (compounded daily) that may be charged under Applicable Law, for the number of days from the date on which such undercharge or overcharge originated until the date on which such credit is issued or payment is made and available, as the case may be. Notwithstanding the foregoing, MCIm shall not be liable for any Underbilled Charges for which Customer Usage Data was not furnished by SBC  MISSOURI  to MCIm within six (6) months of the date such usage was incurred.

13.6 Except as may be otherwise provided in this Agreement, audits shall be performed at Auditing Party’s expense, subject to reimbursement by Audited Party of one-quarter (1/4) of any independent auditor's fees and expenses in the event that an audit finds, and the Parties subsequently verify, a net adjustment in the charges paid or payable by Auditing Party hereunder by an amount that is, on an annualized basis, greater than five percent (5%) of the aggregate charges for the audited services during the period covered by the audit.
13.7 Any Disputes concerning audit results shall be referred to the Parties' designated representative(s) who have authority to settle the Dispute.  If these individuals cannot resolve the Dispute within thirty (30) days of the referral, either Party may request in writing that one additional audit shall be conducted by an auditor acceptable to both Parties, subject to the requirements set out in this Audit Section.  Such additional audit shall be at the requesting Party's expense.  If the second audit fails to resolve the Dispute, the matter shall be resolved in accordance with the procedures set forth herein regarding Dispute Resolution.


	MCI opposes language that describes when the parties may audit each other. This language is necessary to ensure that SBC may audit not only MCI’s bills to SBC , but also records sent by MCI upon which SBC’s bills are based. SBC must be able to ensure that MCI is properly recording calls, properly routing calls, etc… The audit provision is SBC’s method by which to do so.  MCI has failed to identify any substantive objection to SBC’s language, other than to state that MCI’s language has been used previously. As MCI is aware, circumstances change and contract language must change to address new circumstances. Otherwise, there would be no need to renegotiate and arbitrate the parties’ successor agreement. This is particularly true with respect to this audit language.


	GT&C 9
	Which Party’s Intervening Law clause should be included in the Agreement?


	23 (all)
	23 INTERVENING LAW 

23.1 In the event any legislative or administrative body of competent jurisdiction (including the FCC and the Commission) or any court of competent jurisdiction promulgates legally effective statutes, rules, regulations or orders which materially affect any provision of this Agreement or either Party’s obligations under Applicable Law, then the Parties, upon the written request of either Party, shall negotiate promptly and in good faith in order to amend the Agreement in accordance with such statutes, rules, regulations or orders.  In the event the Parties cannot agree on an amendment within sixty (60) days after the date of a written request to negotiate, then the Parties shall resolve their dispute under the applicable procedures set forth in Section 12 (Dispute Escalation and Resolution).  Anything to the contrary in this Agreement notwithstanding, the Parties shall continue to comply with all obligations set forth in this Agreement during the pendency of any negotiations or dispute resolution pursuant to this Section 23.

23.2 The Parties agree that amendments to the rates and prices contained in this Agreement shall be subject to the requirements set forth in Sections 1.5 and 1.6 of Appendix Pricing.

23.3 Except as specifically set forth in this Agreement, the Parties do not waive their rights to pursue legal challenges or appeals of the statutes, rules, regulations and orders that form the basis for the provisions of this Agreement.

23.4 As provided in Section 45 of these general terms and conditions, any amendments to this Agreement must be in writing and signed by both Parties.
23.5  Intentionally Omitted.
	MCIm’s language should be included in the agreement because it has been used successfully by the parties in other ICAs.  SBC has provided no explanation of its proposed changes.  Moreover, SBC’s proposal is confusing, repetitive and overreaching.
	23.1 Intentionally Omitted

23.2 Intentionally Omitted

23.3 Intentionally Omitted

23.4 Intentionally Omitted

23.5 This Agreement is the result of negotiations between the Parties and may incorporate certain provisions that resulted from arbitration by the appropriate state Commission(s). In entering into this Agreement and any Amendments to such Agreement and carrying out the provisions herein, neither Party waives, but instead expressly reserves, all of its rights, remedies and arguments with respect to any orders, decisions, legislation or proceedings and any remands thereof and any other federal or state regulatory, legislative or judicial action(s), including, without limitation, its intervening law rights relating to the following actions, which the Parties have not yet fully incorporated into this Agreement or which may be the subject of further government review: the United States Supreme Court’s opinion in Verizon v. FCC, et al, 535 U.S. 467 (2002); the D.C. Circuit’s decision in United States Telecom Association, et al. v. FCC, 290 F.3d 415 (D.C. Cir. 2002) and following remand and appeal, USTA v. FCC 359 F.3d 554 (D.C. Cir. 2004); the FCC’s Triennial Review Order,  CC Docket No. 01-338, ,CC Docket No. 96-98,  CC Docket No. 98-147 (FCC 03-36) and the FCC’s Biennial Review Proceeding which the FCC announced, in its Triennial Review Order, is scheduled to commence in 2004; the FCC’s Supplemental Order Clarification (FCC 00-183) (rel. June 2, 2000), in CC Docket 96-98; and the FCC’s Order on Remand and Report and Order in CC Dockets No. 96-98 and 99-68, 16 FCC Rcd 9151 (2001), (rel. April 27, 2001) (“ISP Compensation Order”), which was remanded in WorldCom, Inc. v. FCC, 288 F.3d 429  (D.C. Cir. 2002), and as to the FCC’s Notice of Proposed Rulemaking on the topic of Intercarrier Compensation generally, issued In the Matter of Developing a Unified Intercarrier Compensation Regime, in CC Docket 01-92 (Order No. 01-132), on April 27, 2001 (collectively, Government Actions) Except to the extent that SBC MISSOURI has adopted the FCC ISP terminating compensation plan (“FCC Plan”) in ILLINOIS, and the Parties have incorporated rates, terms and conditions associated with the FCC Plan into this Agreement, these rights also include but are not limited to SBC MISSOURI right to exercise its option at any time to adopt on a date specified by SBC MISSOURI the FCC Plan, after which date ISP-bound traffic will be subject to the FCC Plan's prescribed terminating compensation rates, and other terms and conditions, and seek conforming modifications to this Agreement. If any action by any state or federal regulatory or legislative body or court of competent jurisdiction invalidates, modifies, or stays the enforcement of laws or regulations that were the basis or rationale for any rate(s), term(s) and/or condition(s) (“Provisions”) of the Agreement and/or otherwise affects the rights or obligations of either Party that are addressed by this Agreement, specifically including but not limited to those arising with respect to the Government Actions, the affected Provision(s) shall be immediately invalidated, modified or stayed consistent with the action of the regulatory or legislative body or court of competent jurisdiction upon the written request of either Party (“Written Notice”). With respect to any Written Notices hereunder, the Parties shall have sixty (60) days from the Written Notice to attempt to negotiate and arrive at an agreement on the appropriate conforming modifications to the Agreement.  If the Parties are unable to agree upon the conforming modifications required within sixty (60) days from the Written Notice, any disputes between the Parties concerning the interpretation of the actions required or the provisions affected by such order shall be resolved pursuant to the dispute resolution process provided for in this Agreement.

	SBC opposes the intervening law clause proposed by MCI because it is too vague and does not clearly define the rights of the parties to invoke the change of law clause.  SBC’s language clearly defines when each party may invoke change of law and what process the parties should follow in negotiating change of law language, including a time line for negotiation and dispute resolution.  By providing more clarity in the interconnection agreement, the parties will avoid disputes regarding how to interpret the change of law clause which will result in fewer complaints before the Commission.

While SBC believes its language is appropriate and legally sound, it is also willing to agree to the following language:

24.0
Change in Law; Reservation of Rights.  

This Agreement is the result of negotiations between the Parties and may incorporate certain provisions that resulted from arbitration by the Parties before the Commission. The Parties acknowledge that the respective rights and obligations of each Party as set forth in this Agreement are based on the following, as of XXXXXX, which is the date this Agreement is filed for arbitration with the Commission:  the Act, the applicable rules, regulations and Orders promulgated under the Act by the FCC, and applicable CALIFORNIA statutes, rules, regulations and Commission orders, and judicial decisions by courts of competent jurisdiction interpreting and applying said federal and CALIFORNIA statutes, rules, regulations and Orders.  In entering into this Agreement and any Amendments to such Agreement and carrying out the provisions herein, neither Party waives, but instead expressly reserves, all of its rights, remedies and arguments with respect to any orders, decisions, legislation or proceedings and any remands thereof and any other federal or state regulatory, legislative or judicial action(s) that are issued, rendered, or adopted after XXXXX. Additionally, each Party expressly reserves its intervening law rights relating to the following actions: the impairment proceedings that will be heard before the Commission and any pending appeals that relate to, or arise from, the FCC’s Triennial Review Order, released on August 21, 2003, In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147 (FCC 03-36) (the “TRO”) and the D.C. Circuit’s decision in United States Telecom Association, et. al v. FCC, 290 F.3d 415 (D.C. Cir. 2002) (“USTA”) For purposes of this Agreement, "Change in Law" shall be defined as  any legally binding judicial decision by a court of competent jurisdiction, amendment of the Act or applicable CALIFORNIA statute, or legislative, federal or state regulatory action, rule, regulation or other legal action that materially revises, reverses, modifies or clarifies the meaning of the Act, an applicable CALIFORNIA statute or any of said rules, regulations, Orders, or judicial decisions which otherwise materially affect any of the material provisions set forth in this Agreement that is issued, rendered or adopted after XXXXXXX.  For purposes of this section, "legally binding" means that the relevant legal action has not been stayed, no request for a stay is pending and if any deadline for requesting a stay is designated by statute or regulation, such deadline has passed.  If either Party believes that a Change in Law within the meaning of this section has occurred, that Party may request renegotiation by written notice to the other Party.  The Parties shall thereafter renegotiate the affected provisions in this Agreement in good faith and amend this Agreement to reflect such Change in Law. For avoidance of any doubt, this section shall also apply to situations where this Agreement defines the rights or obligations of either Party solely by reference to Applicable Law or similar reference.  In the event that any renegotiation under this Section 3.0 is not concluded within ninety (90) days after one Party gives the other notice that it demands renegotiation pursuant to this provision, or if at any time during such ninety (90) day period the Parties shall have ceased to negotiate such terms for a continuous period of fifteen (15) business days or if the non-requesting Party refuses to engage in such renegotiation on the ground that there has been no Change in Law sufficient to require renegotiation under this Section, the dispute shall be resolved as provided in Section 9 of this Agreement. 



	GT&C 10
	Should MCI be permitted to purchase the same service from either an approved tariff or the interconnection agreement?


	51
	If SBC MISSOURI has approved tariffs on file for interconnection or wholesale services, MCIm may purchase services from SBC MISSOURI from this interconnection agreement, the approved tariffs or both in MCIm’s sole discretion.
	SBC’s language unfairly attempts to use this contract to limit MCIm’s right to purchase under tariffs and should be omitted from the agreement.
	Except as may be provided in Appendix Pricing, the Parties agree that the rates, terms and conditions of this Agreement will not be superceded by the rates, terms and conditions of any tariff SBC MISSOURI may file, absent Commission order to the contrary.  The Parties agree that MCIm is not precluded from ordering products and services available under any effective SBC MISSOURI tariff or any tariff that SBC MISSOURI may file in the future provided that MCIm satisfies all conditions contained in such tariff and provided that the products and services are not already available under this Agreement. (In which case MCIm may incorporate such products and services including legitimately related rates, terms and conditions by amendment into this Agreement).  If MCIm chooses to order products or services under an SBC MISSOURI tariff, it is bound by all applicable terms and conditions of the tariff and shall not seek to apply terms and conditions of this Agreement to the items it orders from the tariff.  MCIm is not precluded from amending the agreement to incorporate by reference individual and independent rates, terms and conditions available to other carriers through Agreement or tariff, even when such products or services are already available under this Agreement, provided such incorporation by reference must include material terms and conditions that are applicable and legitimately related to the requested product or services
	The relationship between tariffs and interconnection agreements is a complex matter that does not lend itself to broad brush determination.  It seems clear, for example, that where a tariff term makes available a new service not treated in an interconnection agreement, the CLEC should be able to purchase that service off the tariff even if the agreement does not explicitly permit it.  But it seems no less clear that where an interconnection agreement specifies a higher rate for a particular service than does the tariff, and neither the agreement itself nor an arbitration award refers to the tariff, the CLEC should not be allowed to purchase at the tariff rate.  To afford it that right would undermine the parties’’ contract, unfairly denying the ILEC the presumed quid pro quo for some other term of the agreement.  Between those extremes lies a wide gray area, in which matters have to be resolved case-by-case, preferably through negotiations but, where necessary, by Commission.

MCI proposes that it should be allowed to “mix and match” tariff terms with interconnection agreement terms by, for example, leasing loops pursuant to the agreement, except for selected terms (preferable to MCIm) that MCI might extract from an SBC CALIFORNIA tariff. To permit such a thing would eviscerate the scheme of negotiation that Congress established in the 1996 Act. The 1996 Act assumes that in negotiations over the terms and conditions for the lease of loops, for example, a CLEC and ILEC will engage in trade-offs; that is why Section 252(i) of the Act (the MFN provision) requires the CLECs to take all legitimately related terms and conditions. If CLECs were allowed, after getting a negotiation concession on X by yielding something on Y, to pluck a better provision concerning Y out of the tariff, no rational ILEC would ever engage in meaningful negotiations.




Key:
Underline represents language proposed by MCIm and opposed by SBC
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Bold represents language proposed by SBC and opposed by MCIm 


