BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

SOUTHWESTERN BELL TELEPHONE, L.P. 
)


D/B/A SBC MISSOURI’S PETITION FOR

)

COMPULSORY ARBITRATION OF 

)
Case No. TO-2005-0336

UNRESOLVED ISSUES FOR A SUCCESSOR
)

AGREEMENT TO THE MISSOURI 271

)

AGREEMENT (“M2A”)



)

 SEQ CHAPTER \h \r 1
REBUTTAL TESTIMONY OF JOHN M. IVANUSKA

ON UNBUNDLED NETWORK ELEMENTS

ON BEHALF OF 

THE CLEC COALITION






Carl J. Lumley, #32869







Leland B. Curtis, #20550







130 S. Bemiston, Suite 200







St. Louis, Missouri 63105







(314) 725-8788







(314) 725-8789 (FAX)







Bill Magness







Bradford W. Bayliff







Susan C. Gentz







Valerie P. Kirk







Casey, Gentz & Magness, L.L.P.







98 San Jacinto Blvd., Ste. 1400







Austin, TX  78701







Telephone:  512/480-9900







Facsimile:   512/480-9200







ATTORNEYS FOR THE 







CLEC COALITION

May 19, 2005
TABLE OF CONTENTS












Page
I.
Introduction
3
II.
Executive Summary
3
III.
Disputed Issues in UNE 6 Regarding Commingling, Combining 

and Conversions
4


UNE 6:  SBC-proposed Section 2.19.4.1
4
IV.
Disputed Issues In UNE 6 Regarding CLECs Performing Their


Own Combining and Commingling
11


UNE 6 – Section 2.17 (provision of a secure frame)
11
V.
Implementation of the TRRO and Definition of Building
13


UNE 6:  Section 4.7.1
13
VI.
Disputed Issues Related to the Bona Fide Request Process
14


UNE 6 -- Section 2.36.9
14
VII.
Other Disputed Issues in UNE 6
20
VIII.
Disputed Issues in Attachment 8
23
IX.
Disputed Issues in Appendix Pricing-UNE
27
Addenda:

Attachment JMI-2
Attachment JMI-3
Attachment JMI-4
Attachment JMI-5
Attachment JMI-6
Attachment JMI-7
I.
INTRODUCTION
Q.
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

A.
My name is John M. Ivanuska.  My address is 2300 Main Street, Suite 600, Kansas City, Missouri 64108.  
Q.
ARE YOU THE SAME MR. IVANUSKA WHO FILED DIRECT TESTIMONY IN THIS PROCEEDING?

A.
Yes, I am.  
Q.
WHO ARE YOU FILING YOUR REBUTTAL ON BEHALF OF?
A.
I am filing testimony on behalf of the CLEC Coalition.

II.    EXECUTIVE SUMMARY
Q.
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY?

A.
The purpose of my rebuttal testimony is to respond to SBC’s witnesses’ objections to the Coalition’s proposed contract language regarding certain significant disputes in UNE 6 including the following: (1) the Change Management Process and CLEC User Forum as the mechanisms for obtaining commingled arrangements; (2) the construction of a secured frame in which CLECs can perform combinations and commingling without touching SBC’s network where SBC refuses to perform this work for CLECs; (3) the definition of a “building” as part of the contract language implementing the TRRO; (4) the BFR process; and (5) discrete issues.  I also will respond to SBC’s witnesses’ objections to CLECs’ proposed language regarding emergency service restoration in UNE 8, and certain discrete issues in Appendix UNE Pricing.    
Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
I begin my testimony by describing Birch’s experience with the Change Management Process and illustrating through concrete examples the difficulties CLECs face in that Process that demonstrate why it cannot work as the method through which CLECs will obtain access to commingled arrangements.   Next I respond to SBC’s contention that CLECs should rely on collocation arrangements if they wish to perform their own combining and commingling and explain why that is not an appropriate requirement to impose on CLECs when it is SBC that has made the network management choices that create CLECs’ need for a secured frame.   Third, I address SBC’s objections to the Coalition’s definition of a “building” and explain that we have revised our definition to provide more clarity and reduce confustion.   Fourth, I explain why SBC’s position on the dispute regarding pricing for BFRs is inaccurate and incomplete.  Last, I respond to SBC’s criticisms regarding CLECs’ proposed langauge on specific issues and explain why the Coalition’s proposed langauge should be approved.   
III.  DISPUTED ISSUES IN UNE 6 
REGARDING COMMINGLING, COMBINING AND CONVERSIONS

UNE 6:  SBC-proposed Section 2.19.4.1 

Q.
WHICH OF THE DISPUTES BETWEEN THE COALITION AND SBC  WILL YOU ADDRESS IN THIS PART OF YOUR REBUTTAL TESTIMONY?

A.
I will respond to SBC witness Christensen’s proposal that CLECs be required to use a process comparable to the Change Management Process (“CMP”) for purposes of ordering conversions, combinations, and commingled arrangements that are not on SBC’s “list of available Commingled Arrangements.”  My focus will be on Mr. Christensen’s glowing description of CMP, and his denigration of CLECs’ frustrations with CMP, as I want to provide real world examples of the severe faults with CMP, and therefore any process based on CMP used in the future for CLECs’ ordering certain combinations, conversions, or commingling arrangements.

Q.
WHO ELSE ADDRESSES THIS DISPUTE IN REBUTTAL TESTIMONY?

A.
CLEC Coalition witness Ed Cadieux also addresses this issue in his rebuttal.  I completely concur in his analysis and his response to SBC as to the reasons that the Arbitrator should not allow SBC to create new processes comparable to CMP or the CLEC User Forum for the purposes of ordering these types of arrangements.

Q.
DOES BIRCH PARTICIPATE IN THE CHANGE MANAGEMENT PROCESS?

A.
Yes, Birch is an active participant in the Change Management Process or “CMP.”

Q.
WHAT IS THE PURPOSE OF CMP?
A.
CMP was created to give the CLECs and SBC a forum to request, to discuss, and to implement changes in the Operational Support Systems (“OSS”).

Q.
IS CMP AN EFFECTIVE AND/OR EFFICIENT TOOL?
A.
No, it is not.  Overall, our experience has been that CMP is a slow process that has not been particularly beneficial or responsive to CLEC needs.

Q.
WHAT IS THE PURPOSE OF PROVIDING EXAMPLES OF BIRCH’S PARTICIPATION IN CMP?

A.
The purpose of providing real world examples with our experience with CMP is to show to the Commission why it is not workable from a business perspective to use a CMP-type process to establish methods, procedures, and system modifications to enable CLECs’ to place orders for commingled, combinations, or conversion arrangements.  Any process similar at all to CMP will be fraught with delays, SBC unilateral determinations not to pursue issues, and CLEC dissatisfaction.  SBC’s reliance on a “process on paper,” which is what Mr. Christensen provides in his direct testimony, is only that – reliance on a theoretical construct of how the CMP is supposed to work.  It does not work that way in actual practice, and the Commission needs to understand the real world reasons why such a process should not be used to implement these UNE arrangements as Mr. Christensen suggests.  For OSS changes, the results often are unacceptable, but it is a process that we are ordered to work with and will continue to do so, where possible.  Of importance, however, is that given our experience with CMP, this Commission should not allow SBC to require CLECs to use a biased, SBC-controlled process to obtain access to UNE arrangements, particularly if those arrangements already exist and SBC has provided those arrangements before, and particularly given that SBC would like nothing better than to never implement these new arrangements.

The examples that I will provide are much more than anecdotal.  I have chosen certain examples to illustrate the real world delays, refusals to act, and frustrations that Birch (and other CLECs) has had with the CMP; they represent the tip of the iceberg as to the problems associated with CMP.  Mr. Christensen’s high-level description of CMP process is one thing, but it does not reflect the way CMP really works on a business to business level.
   

Q.
PLEASE PROVIDE YOUR EXAMPLES.
A.
I have three categories of examples to share with the Arbitrator – all of which deal solely with CMP.  The first is a discussion of examples of delay in SBC implementation of Birch’s requests for OSS changes.  The second discusses a large number of CLEC requests that SBC closes (and does not handle) over the CLECs’ objections.  The third example is an Open Forum discussion surrounding the effectiveness of CMP.

Q.
LET’S TURN TO YOUR FIRST EXAMPLE.  WHAT IS IT?
A.
Contrary to Mr. Christensen’s high level description of how the CMP works, the process is very cumbersome and filled with delays – even on requests that SBC agrees to implement.  When a CLEC seeks a change in an OSS function or feature, it submits a request to SBC (through CMP) via a “CCR” (CLEC Change Request).  Below is a brief discussion of several Birch CCRs, time and process, and implementation status to illustrate how long this process really takes.

· CCR03-045, CR030479 – Birch requested a proposed change to OSS that outlines critical SBC system and process enhancements to support multiple OCNs per CLEC per platform, and/or support a scalable migration of embedded base customers between two different OCNs.  The primary business need driving this request related to industry consolidation through merger initiatives.

Date submitted: May 21, 2003

Status:  After 23 months, the change (although agreed or “approved” to) by SBC on October 10, 2003) has not been tested or implemented.  Fifth revised implementation date: August 2005.

· CCR 02-076 – Birch requested enhancements to the EBTA GUI application that would allow Birch to verify and test switch translated feature level services (i.e., PIC, LPIC, call forwarding) by associated telephone numbers.

Date submitted:  October 1, 2002

Status:  After 31 months, SBC has a targeted release now of June 2005 (although SBC approved the project and targeted an April 4, 2004 release).

· CCR04-019, CR05002 – Birch requested that SBC implement a system change in order to eliminate the need to submit separate LSRs for certain activity types for telephone numbers at the same location that serve the same end user when these orders are migrating an end user’s UNE-P telephone number to another carrier’s network.

Date submitted:  June 3, 2004

Status:  After 10 months, SBC approved the project on June 1, 2005.  SBC has not provided any time commitments.  Of note is that SBC unilaterally deferred Birch’s request for six months (in July 2004) over Birch’s objections.

Q.
WHAT IS THE IMPORTANCE OF THESE EXAMPLES?
A.
These examples reflect a couple of themes: (1) SBC basically controls this process in its review and “approval” process; (2) CLECs cannot have any certainty as to when SBC will implement a request, even if SBC finally approves the request.  Neither of these two concepts is acceptable in the situation where a CLEC requests a conversion, combination, or commingling arrangement that represents the ability to serve customers on a timely basis; particularly if SBC has the technical capability to perform the requested arrangement or has done so in the past.

 Q.
WHAT IS YOUR SECOND EXAMPLE?
A.
There is a CMP “blackhole” where SBC unilaterally states that it will close a request, but the CLEC objects to closing the request and wants to continue to pursue the request.  In CMP parlance, the list is called “Disputed/Inactive Issues Log (Category “Z”).  CLECs realized that SBC would close a CLEC CCR if SBC decided that it would not review or would deny the request.  Depending on the importance of the request, a CLEC might decide that it did not want the CCR closed, but wanted to continue to pursue it in CMP.  Rather than agree to keep CCRs open for further discussion and review after SBC “closed’ the CCR, SBC created this Category Z or blackhole in which these CCRs were placed.  By my count, since July 9, 2003, this category contains approximately thirteen CCRs that represent some important changes.

Q.
WHY HAVE YOU IDENTIFIED THIS PROCESS AS A PROBLEM?
A.
Because it again represents the real world application when SBC controls the process of which requests it will or will not work on.  In these instances, SBC determined that it would “close” or basically deny the request; and by process the CCR would be shown as if it had been resolved.  The problem is that the CLEC did not agree to close the request, and SBC closed the request over the CLEC’s objection.  Applying that unilateral authority to the conversion, commingling, and combinations request, the Commission can surely see the potential for abuse when SBC can close a request without a CLEC recourse.

Q.
LET’S MOVE TO YOUR THIRD AND FINAL EXAMPLE REGARDING PROBLEMS ASSOCIATED WITH THE CMP PROCESS.  PLEASE EXPLAIN.

A.
The final example that I want to share with the Commission is simply the general level of dissatisfaction that CLECs have with the CMP.  While some CLECs participate in the process, I am not aware of any CLEC that is satisfied with how the process actually works or with the level of control that SBC has over the process.  One issue that remains a critical topic of discussion among CLECs is SBC’s use of a prioritization process for CLECs to prioritize other CLECs’ requests to be reviewed in CMP.
  Since 2004, Birch and other CLECs sought change in the structure of this priority or ranking system.
  After discussion with SBC, it became clear that SBC was not willing to modify the system and the issue was closed at the CMP level.  I bring it up primarily to show the complexity of having CLECs prioritize each other’s request, particularly when there is not enough information provided.

Q.
WHAT IS THE PROBLEM ASSOCIATED WITH THIS PROCESS.
A.
The problem that I see is that if the CMP or a comparable process is used for conversions, commingling, or combination arrangements, then the prioritization process, as SBC defines it today in CMP, is largely unworkable.  As Birch explained to SBC before, the current structure does not offer CLECs enough information to effectively assign a level of importance and need for other CLECs’ requests.  As a result, SBC is handicapped in trying to accurately assess “needs” when determining which requests can be committed to a release package or when a situation arises that requires a previously committed request be re-scheduled for implementation.  Reliance on this process or one created comparable to this process will contain the same inherent problem, thereby placing CLEC requests for certain UNE arrangements in jeopardy of getting reviewed, approved, and implemented.
Q.
PLEASE SUMMARIZE YOUR TESTIMONY ON THIS ISSUE.
A.
The Commission should not allow SBC to force the CLECs to use a process identical or even similar to CMP for the purposes of either creating methods, procedures, or interfaces for ordering, or actually requesting commingled, combined, or conversion arrangements.  Birch’s experience with CMP underscores that this process is filled with inherent deficiencies causing unneeded delay and complexity and is mired with processes that remain totally in SBC’s unilateral control.  A CLEC’s ability to obtain these UNE arrangements must not be unnecessarily delayed particularly when SBC has the ability, knowledge, and understanding of the arrangement because it has provided those arrangements before.
IV.   DISPUTED ISSUES IN UNE 6 REGARDING
CLECS PERFORMING THEIR OWN
 COMBINING AND COMMINGLING
UNE 6 – Section 2.17 (provision of a secured frame)
Q.
WHY DOES SBC OPPOSE THE CONTRACT PROVISIONS THE COALITION IS PROPOSING THAT WOULD REQUIRE SBC TO CONTINUE TO PROVIDE A SECURED FRAME FOR CLECs TO PERFORM THEIR OWN COMBINING AND COMMINGLING?
A.
SBC witness Carol Chapman contends that the existing language contained in the M2A which the Coalition seeks to retain embodies an offer SBC made during its 271 proceedings that went beyond SBC’s obligations under the Act.
  Because SBC voluntarily agreed to this language at that time, the Commission should not require SBC to retain these provisions in the successor agreement.  She also says that CLECs can perform combining and commingling by establishing a collocation arrangement.

Q.
IS COLLOCATION AN OPTION?
A.
Yes, but it is a very expensive one and one that is intended to be used and is used by CLECs where this investment is warranted by the kind and scope of services a CLEC intends to provide out of a particular ILEC central office.  Obtaining a collocation arrangement to serve only a few customers makes no sense, however.   CLECs must have a more cost-effective way to provide service to customers served by central offices where collocation does not make economic sense.  If SBC were not opposed to performing the commingling of § 251 UNEs with checklist items under § 271, CLECs would not need to be proposing a way in which CLECs can do this work themselves.  If SBC would allow CLECs to perform combining and commingling themselves through direct access to SBC’s network, CLECs would not need a secured frame in which to do this work.  SBC has dictated to CLECs how combinations and commingling will be performed.  SBC has the right to restrict access to its network, but it made the choice not CLECs.  CLECs should not have to bear the cost (construction of the secured frame) of complying with a choice that is forced upon them.  
Q.
IF THE COMMISSION WERE TO APPROVE THE COALITION’S LANGUAGE BUT REQUIRE CLECS TO COMPENSATE SBC FOR CONSTRUCTION OF THE SECURED FRAME, WOULD THAT BE ACCEPTABLE?
A.
I believe it is in appropriate for CLECs to be forced to comply with SBC’s rules and at the same time bear the cost of that compliance, but if the Commission directed CLECs to pay for the secured frame, we would comply of course.   SBC has not provided any cost information, however, so it would seem that CLECs obligation should pay no more than SBC’s reasonable actual cost of constructing the secured frame.
V.  IMPLEMENTATION OF THE TRRO
AND DEFINITION OF BUILDING
UNE 6:  Section 4.7.1
Q.
DID YOU REVIEW SBC WITNESS ROMAN SMITH’S TESTIMONY OBJECTING TO THE COALITION’S DEFINITION OF A “BUILDING”?
A.
Yes, I did.  

Q.
IS HE CORRECT THAT THE COALITION’S DEFINITION IS NOTHING MORE THAN AN ATTEMPT TO CIRCUMVENT THE FCC’S CAPS ON HIGH-CAPACITY LOOPS?
A.
No.  The Coalition’s definition is intended to recognize that a simple concept, such as “what is a building,” proves to be not simple at all when considering the various contexts in which telecommunications carriers serve customers.  The Coalition’s definition that Mr. Smith criticizes was the Coalition’s first attempt at providing some “flesh on the bones” of a term that will have significant impact on CLECs’ access to high-capacity loops under § 251, but which the FCC did not define.  Mr. Smith attacked and ridiculed the Coalition’s definition as allowing a CLEC to treat individual offices in the Missouri Commission’s office building as separate “buildings” for purposes of the cap, a result that would occur only if the Commission’s building has no MPOE.  The Coalition’s definition was never intended to have that result.  It is clear to us, however, that our use of the term MPOE is unworkable because an MPOE apparently does not exist as often as CLECs believed to be the case.
Q.
DID THE COALITION REVISE ITS DEFINITION IN RESPONSE TO SBC’S CRITICISM VOICED IN OTHER STATES?
A.
Yes.  To clarify the definition, CLECs revised the language to describe more precisely how the term “building” is to be defined in the multi-tenant environment.  The definition no longer uses the term MPOE, but instead focuses on the presence of a central telecom room or other area through which all telecommunications services transit.  This change reflects the common situation in office buildings and results in the Coalition’s definition matching what a person would expect a “building” to be.  Under the revised definition, the  Missouri Commission’s offices would be a single building for purposes of the cap.  
Q.
WAS MR. SMITH ADDRESSING THE COALITION’S REVISED DEFINITION IN HIS TESTIMONY?  

A.
No he was not.   His testimony responds to the old language that the Coalition has revised.  
VI.  DISPUTED ISSUES RELATED TO THE BONA FIDE
 REQUEST PROCESS
UNE 6 -- Section 2.36.9 
Q.
WHAT ARE THE PARTIES’ DISPUTES REGARDING THE DETAILS OF THE BFR PROCESS?

A.
The only dispute remaining concerns pricing in the BFR quote.  The Commission and SBC have reached agreement on DPL Issues # 39 and # 40 that Mr. Silver addresses in his Direct Testimony at pp. 79-80.

Q.
WHAT IS THE REMAINING DISAGREEMENT? 

A.
As I explained in my Direct Testimony, the remaining dispute relates to the Coalition’s proposal to modify existing Section 2.36.9 of the BFR process to ensure that: (i) the SBC quote is final when provided; (ii) SBC advises the CLEC when the BFR UNE will be available; and (iii) clarify that SBC has to determine the costs associated with the BFR based on the pricing principles under the Act.
Q.
DID SBC RESPOND TO THE COALITION’S PROPOSAL TO MODIFY SECTION 2.36.9?

A.
Yes, in part.  SBC does not address the first two parts of the Coalition’s proposal to amend Section 2.36.9.  From our perspective, given our experience with the BFR quote process, the Coalition seeks revision to the provisions to provide more certainty to the final quote that we receive from SBC.  SBC witness Mr. Silver addresses briefly the third aspect of the Coalition’s proposal to amend Section 2.36.9.
  Mr. Silver suggests that if the BFR is comprised of “UNEs” or a combination, then the quote will be TELRIC-based; on that point we agree.  Mr. Silver states, however, that there are costs SBC incurs in developing the BFR that must be recovered and the CLECs apparently do not understand that point.  
Q.
DO YOU AGREE WITH MR. SILVER’S EXPLANATION?
A.
No.  In fact, the explanation actually underscores our concerns, and in fact represents a second change in position for SBC.  SBC’s original position was that the BFR UNE would be priced on an individual case basis (“ICB”).  Aside from the continual concern about use of ICB pricing, there were no provisions in the M2A that defined which pricing standards would apply to the ICB quote.  Thus, the Coalition sought to include language that would at least provide standards for the pricing.  



Then SBC took the position on this proposed language that the Coalition was proposing that TELRIC apply to all aspects of the BFR, including the situation in which the BFR involves commingled arrangements that are not on SBC’s list.  Under this circumstance SBC said the CLECs were refusing to recognize that they must pay non-TELRIC pricing for the non-§ 251 UNE components. SBC’s assertion was incorrect.  The Coalition never was attempting to impose TELRIC pricing on such components when it proposed the following language:  
SBC MISSOURI shall determine all costs of the Unbundled Network Element BFR, and the rates to be charged therefore, consistent with the pricing principles of the Telecommunications Act of 1996.

The Coalition made that clear in its testimony in other states, such as Oklahoma and Kansas.  It appears that SBC has now abandoned that as a basis to object to the Coalition’s language.



Now, SBC suggests a new position.  According to SBC, if the BFR is a “UNE” then it will be priced at TELRIC.  Mr. Silver uses the term “UNE” to mean a § 251 UNE.  As I said, we certainly agree with this part of the interpretation.  Then, Mr. Silver says that BFRs cause SBC to incur other types of costs, such as the cost to investigate the technical feasibility of the CLEC’s request, and that these costs should be recovered through time and material changes.  Mr. Silver no longer addresses commingling of UNEs with non-§ 251 UNEs.  Furthermore, Mr. Silver’s focus on development costs appears inaccurate because the Coalition and SBC have reached agreement on the contract language that covers SBC’s cost of determining technical feasibility.  
 Q.
WHY IS THIS PART OF SBC’S ANALYSIS PROBLEMATIC?
A.
The problem with Mr. Silver’s testimony and objections to the Coalition’s pricing language is two-fold:  First, as Coalition witness Mr. Cadieux explains, it is unreasonable and discriminatory to allow SBC to require CLECs to endure the BFR process in order to obtain commingled arrangements that SBC already provides as combinations today.  Second, SBC’s contract language still would leave CLECs in the position of having no pricing standards in the interconnection agreement for BFR UNEs.  The Coalition’s language incorporates standards.

Q.
YOU MENTIONED THAT SBC’S POSITION APPEARS TO HAVE SHIFTED.  WHAT DO YOU MEAN AND WHY IS THAT IMPORTANT?

A.
In Oklahoma and Kansas, SBC had opposed the Coalition’s language on the sole basis that the Coalition’s language (which has not changed in any state) would require TELRIC pricing for all BFR UNEs.  Apparently, SBC has now abandoned that position; albeit an incorrect position.  The reason that is important is that at least it appears that SBC recognizes that the Coalition’s language does not purport to require TELRIC pricing for all BFRs.  It is a step in the right direction, but certainly does not address the Coalition’s support for its language.

Q.
WHAT IS YOUR RECOMMENDATION?
A.
I recommend that the Commission adopt all of the Coalition’s proposed revisions to Section 2.36.9.

Issue:  UNE 6 – Section 2.36.13

Q.
BRIEFLY DESCRIBE THIS DISPUTE.

A.
This dispute involves the Coalition’s proposal to add language in Section 2.36.13 that would place a responsibility on both parties to prepare and file an amendment to implement the BFR as quickly as possible.  I provided the Coalition’s rationale for this proposal in my Direct Testimony.
  
Q.
WHAT IS SBC’s OBJECTION TO THIS LANGUAGE?
A.
SBC witness Suzette Quate contends that the word the Coalition used – “expeditiously” – is ambiguous and that SBC should not be forced to put one CLECs’ interest ahead of all others.
  

Q.
IS THAT WHAT THE COALITION INTENDED?

A.
No, although it would seem logical that SBC would prioritize the amendments it was preparing and filing.  An amendment to reflect a CLEC’s name change is scarcely as time-sensitive as an amendment that provides a new service or a change in rates.  There are a number of reasons why interconnection agreements are amended, the ability to implement a BFR which has taken months before resulting in a product or service should be among the higher priority items.   What SBC is really objecting to is CLECs’ attempt to insert some urgency into the amendment process rather that leaving the whole amendment process to SBC’s sole discretion and control.  



I believe that there has to be some recognition in the agreement that both parties will work to prepare and to file the BFR Amendment as soon as they can in order to minimize delay in provisioning the BFR (that by now has been agreed upon between the parties).  Without the requirement for mutual cooperation on this point, SBC can delay preparation and filing of the amendment, particularly when it is SBC that basically requires that it and not the CLEC be in charge of preparing the amendment and filing the application for approval of the interconnection amendment.  Through mutual efforts and with an understanding that the parties will work to prepare and to file the amendment for Commission approval, at least there is a contractual obligation to work towards that goal.  “Expeditious” is better than no standard at all and it gives the parties something to shoot for.  On the other hand, if the Coalition had proposed a specific time frame by which the BFR amendment had to be prepared and filed (with the CLEC’s approval), the SBC would be claiming foul on any detailed time frame.  But SBC cannot have it both ways.  From our experience, there must be at least some contractual obligation for mutual cooperation and an expectation that the process will be handled sooner, rather than later.  The Coalition’s proposal provides the starting point for that expectation and, therefore, should be adopted.
Q.
DID MS. QUATE HAVE ANOTHER OBJECTION TO THE COALITION’S LANGUAGE?
A.
Yes, she objected to language the Coalition had proposed but subsequently withdrew that would have allowed the BFR amendment to go into effect upon filing with the state commission.  The Coalition intended this language to apply only if the individual state’s procedures allowed an amendment to be effective prior to commission approval.   To settle the dispute with SBC and to eliminate the appearance of seeking language incompatible with state commission authority, the Coalition withdrew that language.  Section 2.26.13 now states that the amendment will be effective upon commission approval unless the parties agree upon a later date.

VII.   OTHER DISPUTED ISSUES IN UNE 6

Issue:
UNE 6  Section 4.4.1.2 (definition of a “spare” loop)
Q.
HAVE YOU REVIEWED THE TESTIMONY OF SBC WITNESS RICHARD HATCH REGARDING THE COALITION’S PROPOSED DEFINITION OF A “SPARE” LOOP?

A.
Yes, I have and I am frankly puzzled by his objection.

Q.
PLEASE EXPLAIN.

A.
Mr. Hatch complains on pages 41 and 42 that the Coalition’s definition applies only to loops provided with Integrated Digital Loop Carrier, when SBC makes available other types of loops.  That is not a reason to reject the Coalition’s definition.  If one looks at the entirety of Section 4.4.1.2 in which the proposed definition is contained, it is obvious that CLECs proposed it because they are concerned that an order for a Digital Loop could be denied by SBC under a claim of “lack of facilities” even if that customer already was being served by SBC on a digital loop and wanted to migrate its service to a CLEC.
4.4.1.2
If CLEC requests one or more unbundled loops serviced by Integrated Digital Loop Carrier (IDLC) SBC MISSOURI will, where available, move the requested unbundled loop(s) to a spare, existing Physical or a universal digital loop carrier unbundled loop at no additional charge to CLEC.  If, however, no spare unbundled loop is available, SBC MISSOURI will within two (2) business days, excluding weekends and holidays, of CLEC’s request, notify CLEC of the lack of available facilities. “Spare” means an existing digital loop carrier unbundled loop that is not defective and is either (1) not currently being used to provide service to any customer or (2) is being used to serve a customer but that customer has decided decided to migrate to CLEC and CLEC has requested reuse of the loop and will port customer’s telephone number to CLEC.

SBC denigrates the Coalition’s proposed definition, clearly implying that it has no purpose and that the concept of “spare” should be self-evident.  

Q.
IS IT SELF-EVIDENT?

A.
No and what SBC ignores is the concern that caused CLECs to propose it. 
CLECs experienced difficulty obtaining DS1 loops in Texas as a result of SBC claiming that it had no facilities in a situation where SBC was refusing to perform routine network modifications.  The FCC in the TRO recognized that the ILECs were making such claims when it addressed routine network modifications in the TRO.  SBC has offered no reason for denying CLECs the ability to reuse existing facilities when a customer migrates its service.  The Coalition’s definition provides prudent protection for CLECs, allowing them to confidently enter into contracts with their customers who are migrating to their service because they are assured that the facility will be available. 


Reuse would be the preferable outcome, but as Mr. Hatch’s statement on page 42 makes clear, SBC would not consider a loop to be spare if it is in use by a customer even if that customer is migrating its service from SBC to a CLEC.  He states that “spare simply means that an existing facility is not being used for another service or pending use to complete a prior service order . . . .”   

Issue:
UNE 6 --- Section 9.4.4.3.1  (LIDB data retention)

Q.
WHAT IS THE NATURE OF THE DISPUTE HERE AND WHY IS SBC OBJECTING TO THE COALITION’S LANGUAGE?
A.
The contract language that SBC has isolated as UNE DPL Issue # 64 is part of UNE 6 that CLECs want to retain and SBC wants to eliminate because it sets out terms governing LIDB data retention.  LIDB is a database SBC populates and manages that contains SBC’s own data and the data of CLECs that use SBC’s unbundled local switching.  CLECs agree that the FCC decided that ILECs are not required to offer access to any of their databases on an unbundled basis under § 251, except for 911 databases.  The Coalition is proposing to retain the language in Section 9.4.4.3.1 of UNE 6 (and all the other LIDB provisions in Section 12 of UNE 6) for use with unbundled local switching offered during the transition plan and for unbundled local switching offered under § 271.   So, the dispute should be tied to the over-arching issue of SBC’s obligation to provide the checklist items under § 271.
Q.
WHAT REASON DID SBC WITNESS JASON CONSTABLE GIVE FOR OPPOSING THIS CONTRACT LANGUAGE?
A.
On page 41 of his Direct Testimony, Mr. Constable contends that the language would require SBC to keep records concerning CLECs’ end users after they have migrated off SBC’s network and onto the network of another CLEC.  Apparently, Mr. Constable misunderstands the nature of the parties’ dispute and interprets the language CLECs are seeking to retain in the agreement as being a requirement applicable outside the narrow confines of a CLEC’s reliance on SBC’s unbundled local switching.  To make sure the record before the Commission is absolutely clear, the Coalition only is seeking continued access to LIDB and other SBC databases where SBC is providing unbundled local switching to a CLEC.
VIII.   DISPUTED ISSUES IN ATTACHMENT 8
Issue:  UNE 8 --- Section 3.1, Section 7.6 and Section 7.9 (resolution of customer trouble reports)
Q.
DID SBC WITNESS MR. HATCH EXPLAIN WHY SBC OPPOSES THE COALITION’S CONTRACT LANGUAGE REGARDING CORRECTION OF PROBLEMS CAUSING CUSTOMER SERVICE TROUBLES?
A.
Yes, in his testimony Mr. Hatch on page 33 contends that the Coalition’s language would “take away” SBC’s right to control and manage its network, and argues that the Coalition “incorrectly assumes” that SBC does not properly isolate and repair troubles on its network.  On page 34 he says that CLECs are trying to dictate how SBC will handle trouble isolation and repairs.
Q.
IS THAT WHAT THE COALITION IS TRYING TO DO WITH ITS LANGUAGE? 
A.
No, and I am surprised that SBC reads our language that way.  First, our proposed language in Section 3.1 of Attachment 7 clearly leaves it to SBC to determine what “appropriate steps” it will take if the trouble is on its network.  Mr. Hatch argues that CLECs’ language would preclude SBC from performing a Line and Station Transfer (moving a customer’s service from one loop to another) as a means of resolving a trouble ticket.  Nothing in the language limits SBC’s ability to be the sole determiner of what is an “appropriate step” to take to resolve a customer’s service problems.   If there are repeated trouble tickets with a customer’s service, the Coalition’s language would provide for a technical meeting between CLEC and SBC.  Attending a technical meeting is scarcely the same as abdicating control of its network to CLECs.


Second, as I said in my Direct Testimony, the reality is that not all troubles are easy to diagnose, and some are intermittent.  A joint test can help to locate the source of repeat troubles.  CLECs are not requiring SBC to test or repair troubles on the CLECs’ networks.  All the language in Section 7.6 provides is the right for the CLEC to request a joint meeting between SBC’s tech and at CLEC’s election on its side of the joint test either the CLEC’s own tech, a vendor tech, or the CLEC’s NOC. Below is CLECs’ proposal.  SBC rejected this language and offered no counterproposal at all.

3.1
SBC MISSOURI technicians will provide repair service on Lawful Unbundled Network Elements and Lawful Combinations, and Commingled Unbundled Network Elements that is at least equal in quality to that provided to SBC MISSOURI customers; trouble calls from CLEC will receive response time and priorities that are at least equal to that of SBC MISSOURI customers.  CLEC and SBC MISSOURI agree to use the severity and priority restoration guidelines set forth in SBC MISSOURI MMP 94-08-001 dated April 1996, and as subsequently modified.  Performance Measurements are found in Attachment 17.  The Parties agree that their mutual objective is to identify and correct the cause of the trouble requiring repair, not simply eliminate a symptom of the underlying trouble.  Where SBC MISSOURI identifies the cause as being within SBC MISSOURI’s network, facilities and control, SBC MISSOURI shall take appropriate steps to correct the cause of the trouble.  CLEC shall be responsible for correcting the cause of the trouble if the cause lies in CLEC’s network, facilities and control.  The Parties further agree that, where the root cause of the underlying trouble is debatable or difficult to identify, CLEC and SBC MISSOURI may schedule a technical meeting; where the same trouble has been reported after initial attempts have been made to correct it, CLEC and SBC MISSOURI shall schedule a technical meeting.

7.6
When SBC MISSOURI responds to a CLEC trouble ticket with “no trouble found,” CLEC may request a joint test to be conducted by an SBC MISSOURI technician and, at CLEC’s discretion, either a CLEC technician, a vendor technician and/or CLEC’s NOC.

Issue:  UNE 8 -- Section 5 in its entirety (emergency restoration of service)
Q.
WHAT DOES SBC WITNESS JASON CONSTABLE SAY REGARDING THIS DISPUTE?
A.
Mr. Constable states that the problem with the Coalition’s language is that documents referred to that set out restoration procedures are old and superseded.   He also states that he does not know why the Coalition seeks to retain the language and that “[i]n other states where this issue has been arbitrated, the CLEC Coalition typically doesn’t even file any testimony on this issue.”
   
Q.
HAS SBC TOLD THE COALITION THAT THE DOCUMENTS ARE OUTDATED?
A.
Not to my knowledge.  That information has not been in SBC’s position statements on this issue in the DPLs, nor has it been in SBC’s testimony before.  The Coalition certainly would not be fighting to retain old and outmoded procedures for something as critical as emergency service restoration.  What Mr. Constable said in his testimony in Texas, which is the testimony filed most recently on this subject, was that allowing CLEC input into the emergency restoration process “hampers SBC Texas’ ability to produce meaningful, clear emergency restoration plans, and both CLECs and SBC Texas would suffer as a result.”
  (Mr. Constable gave not one example, nor cited any incident, in which this ever occurred while the language CLECs propose—and which is already in the agreement—had been in effect.)  He also likened CLECs to “passengers on an airplane” whose inability to think of the greater good would cause nothing but “chaos.”



 Obviously, the issue has been one of control and SBC’s failure to understand how critically important this issue is to CLECs.  CLECs care about service restoral not so that one CLEC can have its service restored before another CLEC’s service is turned back up, but so that CLECs and SBC can work together to prioritize customers who need to have their service restored quickly in case of an emergency.  

Q.
PLEASE EXPLAIN.  
A.
CLECs serve public safety agencies, facility-based CLECs provide communications services to government agencies, and CLECs serve hospitals and emergency response teams.  CLECs necessarily care a great deal about the restoration priorities for these types of entities; SBC cannot know who facility-based CLECs serve and who among those customers has need for priority restoration efforts unless CLECs and SBC work together.  CLECs’ self-interest has nothing to do with restoration of service in an emergency.  Meeting public safety and critical customer needs drives CLECs’ operational decisions just as it does SBC’s.  To claim that facility-based CLECs are incapable of understanding and effectuating emergency restoration plans for the greater good of a stricken community is insulting in the extreme.   
Q.
IF THE DOCUMENTS REFERENCED IN THE COALITION’S LANGUAGE HAVE BEEN SUPERSEDED, AS SBC SAYS, WHAT SHOULD THE COMMISSION DO?
A.
The Commission should approve the language that CLECs’ propose and direct SBC to insert the titles of the most current documents into that language at the time conforming interconnection agreements are submitted for approval. 

IX.   DISPUTED ISSUES IN APPENDIX PRICING-UNE
Issue:
Appendix Pricing-UNE – Section 5.0 through Section 5.9 (compensation for specific call types)  
Q.
PLEASE EXPLAIN THE REMAINING DISPUTE WITH SBC REGARDING SECTIONS 5.0 THROUGH 5.9 OF APPENDIX PRICING.
A.
The dispute deals with whether existing Sections 5.0 through 5.9 should be retained in Appendix Pricing – UNE.  SBC proposes to delete them and the Coalition objects.  Sections 5.0 through 5.9 delineate the compensation for local, intra-LATA and InterLATA toll calls, and other toll calls.  At the time that the interconnection agreements evolved and particularly with respect to the M2A, the parties negotiated and created call flows that identify the components of each type of call and the applicable rates to each component.  Each of these provisions, while extremely technical in nature, define the components and rates for each type of call, which is an extremely valuable aspect of this Appendix.  During the M2A collaborative sessions, it is my understanding that the parties devoted considerable time and effort to develop these call flows.

In his testimony, Mr. Silver states that it is now inappropriate to include call flows in the ICA because switching and shared transport are no longer required to be unbundled under § 251.
  SBC proposes to delete all of the call flows (and therefore, the identification of which rates apply to each component of each call).  The Coalition strongly objects to deletion of the existing sections.

Q.
WHAT IS SBC’S RATIONALE FOR DELETING THE CALL FLOWS FOUND IN SECTIONS 5.0 THROUGH 5.9?

A.
Mr. Silver states that the call flows are not required to be part of the ICA, even during the Transition Plan, as they are available on the SBC CLEC website.

Q.
DO YOU AGREE WITH THIS ASSERTION?
A.
Absolutely not.  I have serious reservations on allowing these call flows to simply be maintained on the CLEC website.  Recall that these call flows, while applicable to all CLECs, were developed through extensive and tedious work amongst the parties during the 271 proceedings (beginning in Texas).  The call flows take each type of call; identify the technical components; and then apply the appropriate rate for each component.  Where there was disagreement on the appropriate compensation to be listed, originally the Texas Public Utility Commission resolved those disputes.  

If the call flows are simply available on the SBC CLEC website, SBC is able to unilaterally and without notice change the call flows, the components, and importantly the rates that it believes will be applied to each component.  CLECs rely on the call flows and the interconnection terms and conditions related to each call flow to identify, with certainty, the appropriate compensation associated with each form of call.  It has been our experience with other aspects of the parties’ relationship where documentation exists on the CLEC website only, that they can and will be changed at SBC’s total discretion and control and without notice.  If the call flows remain in Appendix Pricing, as they should, then if SBC
 or any party seeks to change the compensation associated with a particular type of call, then it will have to amend the interconnection agreement, thereby providing notice, negotiation, and if the issue cannot be resolved, then seek Commission assistance.  Call flows are essential to this interconnection agreement – they should remain in Appendix Pricing.
Q.
DOES THAT CONCLUDE YOUR REBUTTAL TESTIMONY?
A.
Yes.  
� 	Big River Telephone Company; Birch Telecom of Missouri, Inc. and ionex communications, Inc.; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc., and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC.


� 	Direct Testimony of Frederick Christensen, at 38-43 (“Christensen Direct”).


� 	See 13-State CMP CCR Monthly Logs beginning May 30, 2003 through April 2005 for these CCR numbers.  For ease of reference, I have attached to my testimony as Attachment JMI-2 a copy of the excerpts related to this CCR history.


� 	See Attachment JMI-3, which contains the relevant excerpts from the 13-State CMP CCR Log associated with this CCR.


� 	See Attachment JMI-4, which contains the relevant excerpts from the 13-State CMP CCR Log associated with this CCR.


� 	See Attachment JMI-5 which contains the excerpts of the Disputed/Inactive Issues Log regarding Category Z change requests.  


� 	SBC 13-State Competitive Local Exchange Carrier (CLEC) OSS Interface Management Process Guidelines, §§ 8.3.3 – 8.3.3.5.  A copy of these excerpted sections is attached to my testimony as Attachment JMI-6.


� 	See Attachment JMI-7 which is contains excerpts related to the CLEC request for change in the prioritization system and status of the request.


� 	Chapman Direct at 102.  


� 	Chapman Direct at 101.  


� 	Silver Direct at 79-80.


� 	Ivanuska Direct at 30-31.


� 	Quate Direct at 85-86.


� 	Constable Direct at 44.


� 	Texas PUC Docket No. 28821, Track 2, Constable Direct p. 37. 


� 	Id. at 38.


� 	Silver Direct at 66.  


� 	Silver Direct at 66.  


� 	In fact, during negotiations on this Appendix in Texas before the TRRO, SBC wanted to add certain compensation components to some of the call flows.  The parties had notice, negotiations, and although could not reach a decision on the disputes, were prepared to present those disagreements to the Commission to resolve.  Therefore, we know that SBC will want to change the call flows, and therefore the compensation applicable to each type of call.  Those discussions, negotiations, and disputes can only be raised in the context of the ICA negotiations, and would never take place if SBC were allowed to remove the call flows from the ICA and put them on the CLEC website.  Such a move would allow SBC to unilaterally change these call flows, which is completely unacceptable to the Coalition.
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