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CLEC Coalition Post-Hearing Brief on Phase I Issues


COME NOW AT&T Communications of the Southwest, Inc., AT&T Local Services on behalf of TCG St. Louis, Inc. and TCG Kansas City, Inc., Birch Telecom of Missouri, Inc., and Z-Tel Communications, Inc. (“CLEC Coalition”) and file the following Post-Hearing Brief regarding the two issues presented in “Phase I” of the above-referenced proceeding. 

I.
INTRODUCTION AND SUMMARY OF ARGUMENT

If anything emerged clearly from the three and one-half days of hearing in Phase I of this proceeding, it was this: in applying the terms of the FCC’s Triennial Review Order (“TRO”), this Commission must exercise careful judgment, and constantly consider the impacts of each of its decisions on Missouri consumers and small businesses.  The state proceedings mandated by the TRO are the first proceedings since passage of the Telecommunications Act of 1996 that explicitly require state regulators to consider whether a form of market entry that is serving thousands of consumers in Missouri should be downsized or eliminated.  The various issues presented by the TRO are inextricably interrelated, and the FCC counted on the states to use their fact-finding expertise and knowledge of local conditions
 to resolve by application of thoughtful, granular analysis.


By necessity, the interrelationships of the issues make the Commission’s task challenging in Phase I.  The evidence showed, however, that there is a reasonable solution to the Commission’s conundrum.  If the Phase I decisions are declared “tentative,” the Commission’s decisions will instruct the parties how to present the remainder of the switching case, without locking the Commission into what may turn out (based on consideration of a more complete evidentiary record) to be an irrational result.  If the Phase I decision is tentative, the Commission will retain the flexibility to consider it anew in light of more complete understanding of the relevant facts.
  

 Otherwise, the Commission may construct, as CLEC Coalition witness Mr. Gillan put it, a cart that cannot be pulled by the available horse.
  The consequences of the Commission’s decisions in the TRO cases are too important to Missouri consumers and small businesses to be undertaken as an academic exercise that makes substance the servant of process.  In the final analysis, an economically irrational result is one thing the FCC did not want to result from state fact-finding and decision-making.  It was apparent from the Commissioners’ and Judge Mills’ thorough questions during the hearing that the Commission is strongly committed to thoroughly investigating TRO issues, and that an irrational result for Missouri is not an acceptable outcome.

The CLEC Coalition thus urges the Commission to adopt the following tentative conclusions: 

Issue No. 1: Local Access and Transport Areas (“LATAs”) are the geographic area used to analyze switching impairment issues in Missouri, with the Westphalia LATA being included with the Springfield LATA for purposes of impairment analysis.
 

Issue No. 2: The DS0 multi-line cutoff should be set at 12 lines, based on the analysis of AT&T witness John Finnegan and CLEC Coalition witness Joe Gillan.

While both issues sparked substantial controversy at hearing, the CLEC Coalition submits that the record on the DS0 multiline cutoff issue provides a sound, quantified basis for making the quantitative determination required by the TRO.  The evidence on geographic areas was certainly more subjective, but when all factors important to the TRO-based analysis, and its consequences for mass market competition, are considered, the Missouri LATAs – which have been used for telecommunications jurisdictional, network, and analytical purposes since the Bell System divestiture in 1983 – emerged as the preferable alternative for conducting the regional impairment inquiry.

II.
ARGUMENT

Issue No. 1:  For purposes of examining whether there is “non-impairment” in the provision of unbundled local switching to serve mass-market customers, what are the relevant geographic markets within the state of Missouri?

The numerous market definition proposals supported by the various parties made it difficult to keep a clear scorecard on who advocated what.  The CLEC Coalition (comprised of CLECs AT&T, Birch, and Z-Tel) recommended Missouri LATAs as the appropriate market definition.  SBC and CenturyTel, who spoke with one voice on all issues, advocated for the Office of Management and Budget’s Metropolitan Statistical Areas (“MSAs”).  Sprint also joined in recommending MSAs.  Staff advocated an approach based on Missouri exchanges defined in state statute.  MCI and Sage weighed in with the smallest unit of analysis, individual wire centers.  The many approaches to the question reflect the subjective nature of the inquiry the TRO demands of the states.  The fact that parties have many ideas, however, should not lead to a conclusion that “anything goes” when it comes to market definition.  A poor choice could lead to outcomes detrimental to consumer choices and CLECs’ ability to continue offering competitive alternatives.


The Commission’s consideration of the evidence should constantly refer back to the touchstone of the analysis: the TRO description of what is meant by “geographic markets.”  As Mr. Gillan testified, what is demanded by the TRO:

is not the same exercise as defining a market as an economic abstraction; its sole purpose is to facilitate a state commission’s evaluation of the extent of competition made possible with access to a network element, and to contrast that competition to the competition that would result if access were denied.

The lack of a true linkage between the geographic market determination required by the TRO and a traditional economics definition of a “market” leads Mr. Gillan to conclude that the task would be more accurately labeled as the identification of “impairment evaluation zones.”
  Thus, the framework for the analysis is found exclusively in the terms of the TRO, specifically in ¶ 495 and Rule 51.319(d)(2)(i).  

I.
Application of TRO Criteria for Market Definition.

The FCC’s rule (which in this instance directly tracks the language in the text of the Order) provides the following guidance to state commissions:

A state commission shall define the markets in which it will evaluate impairment by determining the relevant geographic area to include in each market.  In defining markets, a state commission shall take into consideration the locations of mass market customers actually being served (if any) by competitors, the variation in factors affecting competitors’ ability to serve each group of customers, and competitors’ ability to target and serve specific markets profitably and efficiently using currently available technologies.  A state commission shall not define the relevant geographic area as the entire state.

The evidence showed that Missouri’s LATAs best met the criteria identified in the TRO.


A.
The Locations of Mass Market Customers Served By Competitors.

The FCC requires that this Commission review the location of “mass market customers actually being served (if any) by competitors.”  This broad review must include an examination of both customers served by UNE-P and UNE-L service platforms.  The evidence showed that “UNE-P exhibits a very distinct competitive profile – that is, UNE-P brings competitive choice throughout the serving territory of SBC.”
  UNE-L competition, by contrast, “is far more geographically limited – and far less effective in the mass market – than UNE-P.”
  In fact, SBC’s own data shows that the market share of UNE-L carriers delivering mass market services (using SBC’s own preferred definition of the “mass market”) is so small that it rounds to a 0% market share.
  In the eight years since the Act passed, UNE-L has achieved, at best de minimis penetration in the Missouri mass market while UNE-P, which has only been commercially active since 1999, has achieved a 6% market share.

For market definition purposes, consideration of the competitive profiles of the CLEC serving arrangements that are actually working in the Missouri mass market is critical.  As Mr. Gillan testified, the unique competitive signature of UNE-P is its ability to facilitate development of customer choice in the smallest as well as the largest wire centers.  As the Commission considers impairment, and the impact of its impairment finding on UNE-P availability, it must conduct the analysis in a way that permits it to “test other entry strategies to see whether they could produce the same level of competitive choice.”

Only one witness, SBC’s Dr. Tardiff, contended that UNE-P lines should not be considered when the Commission analyzes the “locations of mass market customers actually being served (if any) by competitors” – and that position was contradicted by the other of  SBC’s two witnesses, Mr. Fleming.  Dr. Tardiff argued against including UNE-P lines in the market definition analysis, but acknowledged on cross-examination
 that SBC witness Mr. Fleming testified that UNE-P lines (residential lines in particular) “can be used to demonstrate where CLECs have targeted and are serving mass market customers.”
  The CLEC Coalition submits that, in this instance, it was Mr. Fleming rather than Dr. Tardiff who got it right: Mr. Fleming’s testimony clearly relied on the locations of UNE-P customers to justify SBC’s relatively large MSA market definition.  

On further cross-examination, it became apparent that Dr. Tardiff’s reading of the TRO on this issue was not based on a straightforward reading of the FCC rule, the relevant ¶ 495 text in the Order, or even the footnote accompanying ¶ 495.  Rather, his view was based on a particular (and arguably highly idiosyncratic) reading of the way various terms modify one another within a single footnote.
  Dr. Tardiff had to strain so hard because his view was so at odds with the plain terms in the rule and ordering paragraph, and his argument should be given no weight by the Commission.


B.
The variation in factors affecting competitors’ ability to serve each group of customers.

The evidence showed that the factor most essential to competitors’ ability to serve mass market customers is the competitor’s “ability to market and provision service across a broad market of relatively small users.”
  The geographic “footprint” assumed must be large enough to permit competitors to reap the benefits of marketing to a widely dispersed customer base.  These factors, on balance, weigh in favor of the LATA approach for three reasons.


First, larger geographic areas like LATAs prevent the Commission from being misled by mistaking limited switch-based mass market entry in a relatively small area for legitimate evidence of non-impairment.
  Examination of too small an area, such as the wire center or exchange, creates the danger of “false positives” in testing a market for non-impairment.  Second, larger areas like the LATA permit examination of a market where a competitor could take advantages of scale economies, as described in TRO ¶ 495.  These factors were described with specificity in the testimony of witnesses supporting the larger range of market definitions (namely, CLEC Coalition, Sprint, SBC, CenturyTel).  What is true of the MSA proposals in this regard is no less true of the LATA.


Third, the LATA avoids the “residual market” problem that results from using MSAs, which do not match (as LATAs do) traditional telecommunications network and jurisdictional boundaries.  This issue was addressed in Mr. Gillan’s rebuttal testimony, where he demonstrated the consequences of “adopting ‘partial market’ definitions that do not address the mass market in its entirety.”
  The MSA approach, when applied to the Kansas City LATA, leaves 17.5% of the lines in the LATA’s wire centers out of the MSA.  Similarly, 16.2% of the lines in the St. Louis LATA are left out of the MSA, and in the Springfield LATA, over a third of the lines in the LATA (37.6%) are left out of the MSA.
  The consequence of creating such “orphan stepmarkets”
 is that if “no impairment” is found in an MSA, it will not have considered whether there is impairment related to serving those areas outside the MSA but still inside the LATA boundary.  Thousands of customers’ choices may be affected, since a CLEC may no longer market in an entire LATA due to a finding of no impairment.  The question of whether CLECs are impaired in serving those customers will not, however, have been properly considered.


The “orphan stepmarket” phenomenon is not a problem with a LATA approach, because LATAs follow telecom boundaries in existence since the Bell System divestiture.  Missouri LATAs include all wire centers in the state in one LATA or another.  Since the primary purpose of “geographic markets” in this case is to serve as “impairment evaluation zones,” it is critically important that the analytical unit chosen not exclude any area of Missouri, however urban or rural in character.  It is only by understanding how competitors are serving all areas that the Commission can determine the extent of impairment under the TRO.


C.
Competitors’ Ability to Target and Serve Specific Markets Profitably and Efficiently Using Currently Available Technologies.  


The LATA, as a large and diverse segment of Missouri, reflects how UNE-P CLECs, taken together, serve the Missouri market.  While particular carriers can certainly narrowcast their marketing to specific types of wire centers (as Sage witness Mr. McCausland testified his company does), the competitive profile of UNE-P in Missouri shows an entry method that serves customers in wire centers statewide.

The evidence at hearing demonstrated that the greatest potential consumer-affecting error in market definition would be to believe that UNE-P will still flourish if markets are “sliced and diced” into small units that cannot sustain broad-based mass market competition.  This approach fundamentally misconstrues how CLECs are actually serving the mass market.  As Mr. Gillan explained in discussing the Staff’s exchange-based proposal at hearing:

I think the Staff’s proposal … was an effort at minimizing the potential risk of a bad decision by using an MSA, by using a smaller area.  But from my perspective, at least, when I look at Staff’s proposal, if you cut out the exchange of Kansas City and the exchange of St. Louis, … those core areas, you’re going to have an effect on statewide competition that isn’t really any different than if you lifted out the MSAs. … I think you’ll see that the consequence of pretending that you can isolate out some part of the geography of the state and take it away and yet you still have mass market competition, I think those two views of the world are very inconsistent.

Eliminating UNE-P in the large urban areas and keeping it available in the rural areas does not offer a “compromise” that maintains existing competition in the rural areas.  CLECs are unlikely to continue serving if their “addressable market” is dramatically reduced.  Such a reduction in addressable market would occur if the Commission incorrectly found “no impairment” due to focusing its analysis on atypical wire centers or exchanges in the urban core that do not reflect the broader characteristics of mass market entry.  In fact, LATAs were created as they were at the time of divestiture to avoid an analogous problem.  Reflected in the decision to define LATAs broadly was a “concern [that] if you split the state into a whole bunch of small areas, it would be too broken up for long distance carriers to come in and compete effectively with AT&T.”


The Commission cannot punch holes in the Missouri mass market (whether by removing wire centers or exchanges) without creating collateral damage to competition statewide.  “This is because the mass market is broader than those limited exchanges, and the only way to correctly evaluate impairment is to define the mass market as it really exists – as a broad market, spread over a wide area – and then only consider as alternatives (i.e., as triggers), those entry strategies that actually serve the market.”


Without question, it is important for the Commission to analyze data gathered at the wire center level, because that is the standard unit of data-gathering for ILECs.  There is a difference, however, between use of wire center data as an analytical building block and the use of wire centers as actual markets.  The CLEC Coalition concurs with those parties who testified that wire centers are too small an area to realistically represent an impairment evaluation zone under the criteria identified by the FCC.  

Moreover, taking the impairment evaluation down to such a small level creates a practical problem for the Commission, and injects a grave risk into the framework for impairment analysis.  The practical problem with using wire centers is that it would require the Commission (beginning in Phase II of this case) to conduct hundreds of separate impairment inquiries, wire center by wire center.  This would be administratively difficult, and would run the risk of the analysis being too narrow to put a particular wire center’s competitive profile in the broader market context.  This could lead to incorrect impairment findings that “punch holes” in otherwise competitive markets.

The risk created by the wire center approach was on display at hearing.  Once the analysis is down to the wire center level, the irresistible urge is to agglomerate wire centers together for purposes of analysis.  The “building up” from the wire center can result in adjacent wire centers being linked together even though, if they were viewed from a broader perspective, the linkage would make no sense as a matter of evaluating impairment.  The risk of irrational gerrymandering of wire centers heightens the danger that key segments of larger markets will be eliminated from the addressable market.  As discussed above, this is not a way to “manage the damage” of impairment findings; it is a way to encourage extremely damaging outcomes dressed up as compromise solutions.

In the geographic market context – as elsewhere in the TRO – “granular” does not mean that everything must get smaller; it means that the analysis must be thoroughly undertaken to meet the conditions on the ground in each state.  In Missouri, LATA-based analysis best comports with how mass market customers get their competitive choices today.

Issue No. 2:  For purposes of 47 CFR 51.319(d)(2)(iii)(B)(3) analysis, how many DS0 lines must be supplied to a multi-line DS0 customer before that customer is considered to be an enterprise customer rather than a mass market customer?
In essence, the “cutover” or “crossover” determination is – like geographic market definition – one that is needed to make the TRO’s impairment analysis coherent.  Also, like market definition, however, the cutover will have real marketplace consequences if “no impairment” is found, because it defines the upper bound of when UNE-P could be used to serve the mass market.  It has this effect by distinguishing “mass market” (below the cutover) customers from “enterprise” (above the cutover) customers based on a calculation required by the FCC, rather than based on how multi-line customers choose to be served in the marketplace. 

The task before the Commission is defined by TRO ¶ 497 and FCC Rule 51.319(d)(2)(iii)(B)(4).  Two state commission findings are required: (a) the “cutover number” as calculated based on guidance in rule and ¶ 497, and (b) a finding whether the UNE Remand Order 4-line switching “carve-out” was in effect in the state.

A.
The evidence supports a multi-line cutover number of 12 lines. 


Under the FCC’s rule and ¶ 497, state commissions must “examine revenue opportunities” available from DS1 service, the point such revenue opportunities overcome impairment and the point where customers could be served in an economic fashion by higher capacity loops and a carrier’s own switching.”

Two witnesses in Phase I provided thorough analyses of the cutover point, AT&T’s Mr. Finnegan and Sprint’s Mr. Maples.  As Staff’s testimony recognized, Mr. Finnegan’s methodology provides “the most comprehensive study of the cost differential between providing service using DS0 and DS1 loops on an unbundled basis, including additional costs that a firm incurs when using UNE-Loop (UNE-L) over UNE-Platform (UNE-P).”
  Indeed, not only is Mr. Finnegan’s methodology sound, but he made numerous efforts (discussed in detail below) to include in the record additional data that would leave no doubt as to the veracity of his calculation.  Mr. Finnegan’s methods and calculations are the most “battle-tested” in this evidentiary record, and his conclusions reflected in Exhibit 33, the revised Exhibit JFF-8, properly take into account the reasonable corrections or additions to his analysis suggested by Staff and the other parties.

Mr. Finnegan initially concluded that the cutover point was 13 lines.
  After reviewing the parties’ rebuttal testimony, Mr. Finnegan amended his analysis to take into account suggestions from other parties that he believed had merit,
 and revised his recommendation to 12 lines.  Mr. Finnegan’s analysis followed the letter and spirit of the TRO’s provisions on the multi-line cutover.  As he states in his direct testimony:

I arrived at this conclusion by determining where it made economic sense for a competitive local exchange carrier (“CLEC”) to serve a multi-line plain old telephone service (“POTS”) customer using a DS1 based service.  In performing the analysis to arrive at that conclusion, I identified all of the costs that are incurred when serving a multi-line POTS customer with a DS1 based service and divided that total cost by the cost of a single UNE-P line.  The result of that calculation rounded up to the next whole number is the cross-over point.

Mr. Finnegan began his analysis by examining the differences in cost that arise when a CLEC serves a multi-line customer via a DS1 versus a traditional UNE-P arrangement.  These costs include additional marketing expenses incurred to “up-sell” the customer to a more sophisticated service arrangement that requires installation of equipment on the customer premises, includes new service characteristics, and features different pricing.
  In addition, moving to DS1 requires the installation of channel bank equipment at the customer premises, the equipment and installation costs of which must be factored into the calculation.
  The CLEC must also purchase a DS1-capable UNE loop from the ILEC, DS1 cross connections at the ILEC central office, and multiplexing equipment at the CLEC collocation site.
  The multi-line DS0 side of the cost equation was addressed by examining the rates for the elements of UNE-P in Missouri.  

The piece parts of the analysis were assembled, and Mr. Finnegan separately calculated the DS1 costs for each rate zone.  

In calculating the DS1 costs, I first added the : 1) amortized monthly [customer premises equipment] CPE investment, 2) amortized monthly network equipment investment, 3) amortized monthly non-recurring costs and 4) monthly recurring expenses.  Then, I divided that total by the rate zone specific monthly recurring costs for UNE-P.  This is the cross over point because it represents the number of UNE-P lines that would create costs equal to the monthly costs to provide a customer a DS1 service.

Although Mr. Finnegan’s cutover analysis is by far the most thorough treatment of the subject, his analysis was subject to three primary attacks by SBC.  The evidence shows that none of SBC’s complaints provide any basis for undermining Mr. Finnegan’s final recommendation of a 12 line cutover.


First, SBC complained that Mr. Finnegan did not properly account for the increased CLEC opportunity to earn revenues from data services from a DS1 customer.  Thus, SBC contended, Mr. Finnegan’s analysis overstated the costs because it did not include counter-balancing revenues.  Mr. Finnegan addressed SBC’s complaints directly and concisely in his testimony at hearing:

SBC appears to assume with latching onto the term “increased revenue” is that somehow the CLEC is going to be able to obtain more revenue by serving a customer via DS1 than they would with multiple POTS lines.  In order to do that, two things have to happen.

The first thing would be that the CLEC can sell more services when they serve the customer through a DS1 than they could through multiple POTS lines.  That assumption is not true.  If you are a POTS customer, you can obtain Internet access.  You can obtain high-speed Internet access.  You can have someone host your web site.  Much to my chagrin, I found out that my 13-year-old daughter has her own website.  She is certainly not a DS1 customer, and she can go out and get her own website.  So web hosting is something you can obtain as a POTS customer.

E-mail, you can get e-mail service through a  -- by being a POTS customer.  There’s nothing magic about a DS1 that if you’re a POTS customer you can’t obtain those services.  Yes, you can get high speed Internet access, you can get voice service, you can have someone host your website, you can get e-mail when you’re a DS1 customer, but so, too, can you get those same types of services when you’re a multi-line POTS customer.

The other assumption is that in order to obtain this increased revenue, you should be able to charge a premium price for what is essentially the same functionality.  That’s not true either.  As Mr. Fleming pointed out in his testimony, there are POTS customers that can obtain DSL service for as much as $150 for a line of DSL.  In contrast, the packages that Mr. Fleming cites as CLEC offerings with an integrated access service on the net end up much cheaper.

In fact, Mr. Fleming himself points out that when a customer serves a former POTS customer with a DS1 service, that the customer should expect a savings in their overall telecommunications bill.  So the fact of the matter is, once you reach a certain crossover point on the number of lines, … the customer should expect a savings.

Contrary to SBC’s claims, Mr. Finnegan’s analysis does not “leave out” revenues; rather it does not improperly add in revenues that would not exist due to a customer’s move to DS1 service.  As Mr. Finnegan noted, part of the way carriers sell customers on upgrading to DS1 service is based on customer savings on their telecommunications expenses.  There is no basis in the evidence for a finding that a DS1 customer would ultimately generate more revenue – due solely to his or her move from multi-line POTS to DS1 service – that was not accounted for in Mr. Finnegan’s analysis.  Moreover, SBC’s claims about data revenues are completely transparent when one considers that high speed data is equally available (for example, through DSL or cable modem services) to the multi-line POTS customer and to the DS1 customer,
 but SBC would have the Commission ignore those “data revenue” opportunities for multi-line POTS customers.

SBC’s second major complaint involves its quibbles with the M2A rates Mr. Finnegan used to calculate his DS1 loop and UNE-P costs.  In his rebuttal and at hearing, Mr. Finnegan made every effort to ensure the record was clear he was relying on current, applicable UNE rates.
  It was on this topic that Mr. Finnegan’s integrity as a witness and thoroughness as an analyst were most clearly displayed.  Where Mr. Finnegan agreed with suggested changes to his analysis, he voluntarily incorporated them.  Where he did not, he explained his views.  Mr. Finnegan’s revised recommendation, detailed in Exhibit 33, incorporates all changes Mr. Finnegan testified would either improve the analysis or eliminate ultimately meaningless differences of opinion with SBC.

Notably, for all the time spent cross-examining Mr. Finnegan on various rate elements and assumptions, the questions raised by SBC have only a miniscule impact on the cutover number.  In Mr. Fleming’s SBC rebuttal testimony, he presents a table that purports to “correct” Mr. Finnegan’s UNE cost figures.
   The table focuses on rates for UNE-P, UNE DS1 Loop NRC, and Loop Cross Connect DS1 NRC.  In his revised recommendation reflected in Ex. 33, Mr. Finnegan incorporated Mr. Fleming’s “M2A” rates included in the table for the UNE DS1 Loop NRC and Loop Cross Connect DS1 NRC.
  That resulted in the rates incorporated in Mr. Finnegan’s model changing by $15.01 for the Loop Cross Connect DS1 NRC, and by $21.30 for the UNE DS1 Loop NRC.
  Thus those changes (which do include rather significant rate differences of approximately $20 on each of the two NRCs) are already taken into account in Mr. Finnegan’s revision of his recommendation.  Even with the $15.01 and $21.30 swings in UNE rates, the model’s ultimate cutover number went down only one line, from 13 lines to 12 lines.

The remaining differences identified by SBC were in UNE-P rates by zone.  Those differences, however, were insubstantial.  The differences ranged between $1.42 on the high end to 55 cents on the low end.
  Recall that, when run through the rest of the cutover cost model, differences in NRCs of $15.01 and $21.30 contributed to moving the cutover number by only one line.  Even if all of Mr. Fleming’s claims are correct about M2A UNE-P rates, and his figures are included in the Finnegan analysis, they will have no appreciable impact on the ultimate cutover analysis.  Moreover, if all SBC assumptions are taken at face value, the calculation would still yield a cutover number of approximately 10 lines.
  Thus the dispute over UNE-P rates that was the subject of so much cross-examination ultimately was a meaningless shadow-boxing exercise by SBC.

Finally, SBC contended that Mr. Finnegan improperly included expenses associated with marketing to a DS1 customer in his cutover calculation.  To put the issue in context, Mr. Finnegan provided proof that CLECs selling into the DS1 enterprise market commonly incur additional marketing expense to sell the more sophisticated service.
  He showed that this marketing expense must be taken into account when comparing a CLEC’s expenses attributable to serving DS0 mass market versus DS1 enterprise customers.  At Staff’s request, Mr. Finnegan provided additional support for his marketing expense assumptions in an extensive, well-documented discussion in rebuttal testimony.

SBC countered, in Mr. Fleming’s rebuttal, with claims that marketing expenses were improperly included in the cutover analysis.  SBC’s argument foundered, just as its market definition claims did, on another Fleming-Tardiff intra-SBC dispute.  Dr. Tardiff testified that “[o]n the supply side, carriers market services differently to enterprise and mass market customers.  Individual marketing representatives typically serve enterprise customers.  In contrast, mass market customers are often reached by mass market advertising media, radio, television, and print.”
  As Mr. Finnegan testified, Dr. Tardiff recognizes that there is “generally more effort and more expense to market to enterprise customers than it is to mass market customers.”
  Yet, despite this recognition by Dr. Tardiff, Mr. Fleming urges exclusion of such legitimate cost differences from the cutover analysis.  The CLEC Coalition sides with Dr. Tardiff on this one, and urges the Commission to examine the evidence presented by Mr. Finnegan that shows inclusion of marketing expenses in the cutover analysis is entirely appropriate.

B.
SBC’s cutover analysis is flawed and misleading.
The flaws in SBC’s analysis are, for the most part discussed above:  SBC inappropriately sought to include data revenues on the DS1 side of the equation without recognizing the multi-line POTS customers also may generate data revenues for their voice service provider; SBC failed to include the increased marketing expenses associated with sales to enterprise customers; SBC stirred up nothing more than a tempest in a teapot with its arguments about M2A rates.  Overall, to the extent any of SBC’s critiques had merit, they were incorporated in Mr. Finnegan’s revised analysis and moved the cutover only to 12.

What is more seriously wrong with SBC’s analysis is its reading of a “default value” cutover point
 into the TRO.  The CLEC Coalition feels no need to beat around the bush: there is no such thing in the TRO as a default cutover point.  SBC’s arguments on this point – which provide the foundation for SBC’s ultimate recommendation of a 4 line cutover, and also affect other findings this Commission is required to make – should be given absolutely no weight in this proceeding.

The TRO cutover discussion is contained in the FCC’s rule and in ¶ 497 and accompanying footnotes.  Rule 51.319(d)(2)(B)(iii)(B)(4), in no way, shape, or form refers to a default cutover states are authorized to use to conduct cutover analysis.  Rather, the rule requires that state commissions conduct an inquiry into establishing a cutoff, and that the “state commission shall take into account” various factors in its cutoff analysis.  This is the type of analysis that Mr. Finnegan (and Sprint witness Mr. Maples) conducted in this case.

The only other discussion of cutover analysis in the TRO is in ¶ 497.  For clarity, the parts of ¶ 497 that are in controversy are reprinted:

We expect that in those areas where the switching carve-out was applicable (i.e., density zone 1 of the top 50 MSAs), the appropriate cutoff will be four lines absent significant evidence to the contrary.  We are not persuaded, based on this record, that we should alter the Commission’s previous determination on this point.  Accordingly, we authorize the states, within nine months of the effective date of this Order, to determine the appropriate cross over point.

The 4-line “switching carve-out” was a feature of the now-remanded UNE Remand Order.
  It provided that if an ILEC elected to implement certain competition-enhancing improvements (most notably, cost-based EELs), that the electing ILEC would no longer need to offer UNE local switching for customers above 4 lines.  In other words, the carve-out was only ever in effect where the ILEC implemented the other requirements.


The record is clear (despite Mr. Fleming’s contorted prevarications on the subject)
 that SBC never opted to take advantage of the switching carve-out.  In its Reply Comments in the FCC’s Triennial Review proceeding, SBC made it plain: “This carve-out was so limited that SBC and most other BOCs chose not to meet the onerous conditions necessary to qualify for it.”
  The consequence of this fact is clear from the text of ¶ 497: since the switching carve-out was never “in effect” (¶ 497, n.1545), the appropriate cutoff cannot be presumed to be 4 lines going forward.  Moreover, the FCC made abundantly clear that while it was not replacing the previous carve-out with another national finding,
 it also was not preserving the previous rule as a default under the TRO.
  Rather, the FCC sets forth the requirement that states conduct analysis governed by the standards set forth in ¶ 497 and the FCC rule – standards that make no reference to a default.  What the FCC ordered is: “Accordingly, we authorize the states, within nine months of the effective date of this Order, to determine the appropriate cross over point.”


The CLEC Coalition believes this point is worth emphasizing for one important reason.  In large and complicated matters such as this one, an assertion like “the FCC said states could use a default number” has a way of turning into folk wisdom, regardless of how baseless it might be.  With so many discrete analyses to conduct and decisions to make, a default value would be a relief to overburdened Commissioners and Staff.  Unfortunately, this bit of SBC-fanned folk wisdom is all smoke and no flame: the TRO simply does not support calling the defunct 4-line carve-out a default.  The Commission should, instead of relying on faulty interpretations of the TRO, apply the analytical rigor required by the cutover rule.  The CLEC Coalition suggests the rigorous analysis required was best conducted on this record by AT&T witness John Finnegan, and that his 12 line recommendation be accepted.

 
C. 
The Evidence Demonstrates That The Commission Should Find That The Switching Carve-Out Was Not In Effect In Missouri.

In footnote 1545 to ¶ 497, the FCC states that “[a]s part of their [cutover] analysis, we expect states to make a finding of whether or not the carve-out was in effect.”  As discussed above, SBC itself told the FCC in its Triennial Review Reply Comments that SBC had never put the switching carve-out into effect in its service territories, including Missouri.
  Nor did SBC’s witnesses deny this fact. Thus there is no basis in the record for a finding that the switching carve-out was in effect in Missouri.  To ensure compliance with ¶ 497, n. 1545, the Commission should include a finding that the carve-out was not in effect in its Order in this proceeding.

III.
CONCLUSION … AND THE ROAD AHEAD

The CLEC Coalition urges the Commission to issue a tentative decision affirming that Missouri LATAs are the appropriate impairment evaluation zone under the TRO’s geographic “market definition” provisions, and that the appropriate “multi-line DS0 cutover” is 12 lines.  Tentative decisions preserve Commission flexibility without prejudicing any party to the proceeding.


The CLEC Coalition has assumed herein that this brief should focus on assisting the Commission in resolving the two Phase I issues at hand, as opposed to “pre-selling” its positions for Phase II.  We have also assumed that given the already burgeoning record, briefing should be as directly to the point as possible.  To the extent that operating under these assumptions in any way is viewed as waiving any arguments or validating any opposing positions on Phase II issues, the CLEC Coalition affirmatively disclaims that it does so.  We look forward to the Commission’s continued focused attention on the important issues at hand in this proceeding, and will work with Commissioners and Staff to make the presentation of Phase II issues as efficient and informative as possible.

Respectfully submitted,

Bill Magness
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�	TRO ¶190 (There can be not doubt that state commissions possess the ability and the competence to undertake such analysis for specific network elements successfully.  Moreover, for the elements we have specified, state commissions are well situated to conduct the granular analysis required.”).  


� 	The Public Utilities Commission of Ohio, the only other state commission to hold a separate phase of hearings for market definition issues, took exactly this approach: the PUCO identified the market areas to be used for further analysis, but provided that the market definition could be revisited in the triggers phase of the case.  Opinion and Order, PUCO Case No. 03-2040-TP-COI, at 37-38 (January 14, 2004).  The CLEC Coalition does not endorse (nor are we aware of any other party to this case who endorses) the substance of the market definition chosen by Ohio, but the CLEC Coalition does recommend this Commission take the same approach to the process for reaching a final market definition determination.





� 	Tr. vol. 4, p. 540, lines 22-25 (Gillan).


� 	The CLEC Coalition’s recommendation is supported primarily by Ex. 11, CLEC Coalition Direct Testimony of Joseph Gillan (“Gillan Direct”) at 13-20, Ex. 12, CLEC Coalition Rebuttal Testimony of Joseph Gillan (“Gillan Rebuttal”), and by additional evidence in the hearing record referred to herein.





�	The CLEC Coalition’s recommendation is supported primarily by Ex. 13, AT&T Direct Testimony of John F. Finnegan (“Finnegan Direct”), Ex. 14, AT&T Rebuttal Testimony of John F. Finnegan (“Finnegan Rebuttal”), Ex. 33, Revised JFF-8 “Missouri Crossover Analysis” sponsored by Mr. Finnegan, Gillan Direct and Rebuttal, and by additional evidence in the hearing record referred to herein.





� 	Ex. 11, Gillan Direct, p. 13, ln. 19 to p. 14, ln. 4.





� 	Id., at p. 13, ln. 18.





� 	Rule 51.319(d)(2)(i) (emphasis supplied).





� 	Ex. 11, Gillan Direct, at 15.





� 	Ex. 11, Gillan Direct, p. 18, ln. 1-2.





� 	Ex. 12, Gillan Rebuttal, p. 9, ln. 1-6.





� 	Ex. 11, Gillan Direct, p. 15, ln. 19-20.





� 	Tr. Vol. 3, p. 172-176.





� 	The full quote from Mr. Fleming’s testimony is found at Ex. 3, Direct Testimony of Gary A. Fleming (“Fleming Direct”), p. 18, ln. 26-29 (“UNE-P residential lines, while addressing only a portion of the mass market, also can be used to demonstrate where CLECs have targeted and are serving mass market customers.  UNE-P lines are in use in offices throughout Missouri, which clearly shows that the geographic area for the mass market is large.”)





� 	Tr. Vol. 3, p. 176-181.  Q. “And so they didn’t put it [the limit to reviewing UNE-L] in the text or in the rule, but they used a modifier in a footnote that we should read into the rule and the text, correct?  Is that your view, I should say?”  Dr. Tardiff: “That’s my view, yes.”  Id., p. 181, ln. 2-6.





� 	Ex. 12, Gillan Rebuttal, p. 13, ln. 1-3.





� 	Ex. 11, Gillan Direct, p. 19, ln. 5-6.





� 	Ex. 12 Gillan Rebuttal, p. 13, ln. 12-13.





� 	Id., p. 13, Table 2.





� 	Tr. Vol. 4, p. 509, ln. 25.





� 	See Ex. 11, Gillan Direct, Exhibit JPG-2, “Competitive Profile of UNE-P – SBC Territory in Missouri (Competitive Share by Wire Center – Ranked from Largest Wire Centers to Smallest)..”





� 	Tr. Vol. 4, p. 558, ln. 7-21.





� 	Tr. Vol. 4, p. 509, ln. 3-7.





� 	Ex. 12, Gillan Rebuttal, p. 15, ln. 6-10.





� 	Ex. 21, Rebuttal Testimony of Christopher C. Thomas, p. 6, ln. 19-21.





� 	Ex. 13, Finnegan Direct, at p. 3, ln. 23.





� 	These changes are reflected in Ex. 33, Exhibit JFF-8.   Mr. Finnegan explained his reasons for making the changes at Tr. Vol. 5, p. 677-680.





� 	Ex. 13, Finnegan Direct, at 3.





� 	Mr. Finnegan quantifies the marketing cost differential at Ex. 13, Finnegan Direct, p. 6, ln. 4-10, and Ex. 14, Finnegan Rebuttal, p. 7-8.





� 	Ex. 13, Finnegan Direct, p. 14-18; Ex. 14, Finnegan Rebuttal, p. 10-13.





� 	Ex. 13, Finnegan Direct,  p. 18-19; Ex. 14, Finnegan Rebuttal, p. 9.


 


� 	Ex. 13, Finnegan Direct, p. 24, ln. 7-10.





�	Tr. Vol. 5, p. 724-725 (Finnegan).





� 	Ex. 14, Finnegan Rebuttal, p. 16-19.





� 	At hearing, in its cross-examination attempting to impeach Mr. Finnegan on this issue, SBC inexplicably asked Mr. Finnegan to examine an admittedly outdated UNE rate sheet.  See Ex. 34 (the outdated exhibit); Tr. Vol. 5, p. 690-692.





� 	Ex. 4, Rebuttal Testimony of Gary A. Fleming (“Fleming Rebuttal”), p. 22, ln. 14.





� 	Ex. 33, Revised JFF-8.  Mr. Finnegan explained each of his changes in JFF-8 in direct examination at hearing.  Tr. Vol.  5, p. 677-680.





� 	These figures are obtained by subtracting the rates marked “Finnegan” from the rates marked “M2A”  as they appear in the Fleming Rebuttal, p. 22, ln. 14.


 


� 	These figures are obtained by subtracting the rates marked “Finnegan” from the rates marked “M2A” in the Fleming Rebuttal, p. 22, ln. 14.





� 	Ex. 4, Fleming Rebuttal, p. 23, ln. 5-7: “Correcting the UNE prices noted in the previous question and the assumptions addressed above would result in a weighted average cross over using Mr. Finnegan’s own analysis model of 9.6 or 10 DS0s.”





� 	Ex. 13, Finnegan Direct, p. 5-6.  Mr. Finnegan relied not only on his own expertise, but on securities analysts’ reports discussing this subject, as well as the TRO’s discussion of the differences between mass market and enterprise customers – including enterprise customers’ need for “more sophisticated sales, marketing, and technical support than mass market customers.”  Ex. 13, p. 5, ln. 10-11.





� 	Ex. 14, Finnegan Rebuttal, p. 7-8.





� 	Ex. 1, Tardiff Direct, p. 6, ln. 13.





� 	Tr. Vol. 5, p. 723, ln. 7-9 (Finnegan).





� 	See Ex. 3, Fleming Direct, p. 26.  “Did the FCC set a default value for the DS0 cutoff in the Triennial Review Order?”  A: “Yes.”  Mr. Fleming repeatedly refers to the purported “default” throughout his testimony.  See, e.g., Tr. Vol. 3, p. 227, ln. 23; p. 228, ln. 23; p. 230, ln. 5; p. 280, ln. 16; p. 334, ln. 5.





� 	UNE Remand Order, 15 FCC Rcd at 3822-31, ¶¶ 276-98.





� 	Tr. Vol. 4, p. 398-406 (Fleming cross-examination).





� 	Ex. 28 (SBC Reply Comments, p. 113, n.404). 





� 	“We are not persuaded, based on this record, that we should alter the Commission’s previous determination on this point.”  ¶ 497.





� 	“Commissioner Abernathy claims that our decision  not to preserve the previous Commission’s four-line carve-out rule … .”  Id., n. 1546.





� 	Ex. 28.
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