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CLEC COALITION’S POST-HEARING BRIEF

COME NOW Big River Telephone Company, LLC; Birch Telecom of Missouri, Inc. and ionex  communications, Inc.; NuVox Communications of Missouri, Inc.; Socket Telecom, LLC; XO Communications Services, Inc., formerly known as and successor by merger to XO Missouri, Inc. and Allegiance Telecom of Missouri, Inc.; and Xspedius Management Co. Switched Services, LLC, dba Xspedius Communications, LLC (collectively, the “CLEC Coalition” or “Coalition”) and file their Post-Hearing Brief, describing their positions in this arbitration to develop a successor to the Missouri 271 Agreement (“M2A”).
OVERVIEW

This proceeding is not just another arbitration between a CLEC and an ILEC, with the Commission called upon to resolve a few discrete issues.  Instead, this proceeding addresses the relationship between virtually the entire CLEC community in Missouri and the predominant incumbent provider of telecommunications services throughout the state, as it will determine replacements for the M2A.  In discussing the nature of the comparable Texas 271 Agreement (“T2A”), a federal district court recently stated:
The T2A is not merely a private contract, it is a “model interconnection agreement” approved by the PUCT as a “key component of the [PUCT’s] Section 271 proceeding,” is available for use state-wide, and its function is to ensure SBC-Texas meets its continuing obligation to provide nondiscriminatory access to its network under the Act.
 

The M2A, modeled on the T2A, is “not merely a private contract” either.  The M2A is the embodiment of SBC’s commitments to maintain an open market for local competition in Missouri.  The availability of the M2A has been a critical factor in attracting the companies in the CLEC Coalition to invest in serving Missouri customers.  Whatever the business strategy employed by CLECs – facilities interconnection, purchase of unbundled network elements (“UNEs”), resale, or a mixture of all these – the requirements of the M2A have provided the foundation for meaningful competition all over the state.  


The primary reason the parties are bringing such a large number of issues to the Commission for resolution is SBC’s unwillingness to continue working under the framework for a competitive environment established by the M2A.  As SBC’s witnesses remind us at every turn, the M2A was “voluntary,” meaning SBC no longer must agree to foster the healthy business relationships with its CLEC wholesale customers that were the hallmark of the M2A.  SBC will no longer agree to put its “public interest” commitments made during the § 271 process in writing in the parties’ contract.
  SBC will not compromise on its constricted (and incorrect) legal position that critical issues like transit service must not be included in the parties’ interconnection agreement at all.
  SBC interprets recent FCC orders on unbundling much more restrictive ways than supported by the language of the orders themselves.
  SBC attempts repeatedly – on issues related to interconnection, general business terms, and intercarrier compensation – to unnecessarily increase CLECs’ cost of doing business.  As was demonstrated at hearing, SBC’s desire for CLECs to, for example, purchase more trunks or directly interconnect at more places is not driven by technical or network security concerns.  Rather, it is driven by a desire for CLECs to have to pay more to SBC merely to create interconnected networks in Missouri.  


Since CLECs must have interconnection, UNEs, and intercarrier compensation arrangements, and other basic arrangements included in interconnection agreements, we cannot simply “walk away” from the table on these issues.  CLECs’ business survival necessitates seeking Commission resolution of these issues.  The CLEC Coalition companies appreciate the monumental efforts the Administrative Law Judge, Commission Staff, and the Commissioners must undertake to keep this proceeding on track.  We hope the legal arguments and review of the evidence provided herein provides a useful supplement to the record developed in the pre-filed testimony and during the hearing before Judge Thompson.


The CLEC Coalition’s Post-Hearing Brief is divided in five major sections:  (1) issues related to how SBC’s unbundling obligations should be reflected in the M2A successor interconnection agreements (“ICAs”); (2) interconnection issues; (3) issues related to contract language on intercarrier compensation; (4) issues related to general terms and conditions; (5) collocation issues; (6) rate issues, and (7) the performance measures that will be part of the successor ICA.

The Brief is structured in this way to track the major issues in contention, grouped by subject matter.  Each CLEC Coalition disputed issue identified for resolution in the Decision Point Lists (“DPLs”) is identified in the discussion of the topic to which it relates.  Since the resolution of certain DPL issues will turn on the Commission’s decision on a more general principle, some discussions in the Brief are listed as applying to numerous specific DPL issues.  In other cases, a single DPL issue is discussed on a “stand-alone” basis because it presents unique legal or factual issues.  Because the hearing was specifically limited to discussion of factual issues, the Coalition has reserved its legal points for this Brief.  We have attempted to do so in reasonably concise form, but believe it is essential that the numerous legal disputes between the parties be fully addressed as the Commission addresses the critical issues before it.
PART ONE
UNBUNDLING ISSUES

INTRODUCTION

Although the unbundled network element (“UNE”) Decision Point Lists (“DPLs”) submitted by the parties contain dozens of discrete issues on which a Commission ruling is sought, there are three “foundational” questions from which a resolution of the majority of disputes will flow.   These three questions are:  


1.
Must SBC include in this agreement the checklist items that are required to be unbundled by the BOCs under § 271?


2.
Does CLECs’ right to obtain commingled arrangements under the TRO
 include the commingling of § 251 unbundled network elements with all other types of wholesale services, including checklist items required to be provided under § 271, and will CLECs be able to promptly and efficiently obtain the commingled arrangements they need?


3.
Will the terms of the agreement allow CLECs to obtain access to network elements that still are unbundled under § 251, especially high-capacity loops and transport, to the full extent contemplated by the FCC in the TRRO?

The Commission’s responses to these key questions generally will determine the contours of the “post-TRRO” world for SBC and CLECs in Missouri.  


The CLEC Coalition proposes contract language on each of these issues that recognizes the impact of the FCC’s decisions in the TRO and the TRRO, and that faithfully tracks those decisions into the successor ICAs.  The Coalition’s addition of provisions regarding § 271 checklist items reflects the need to address, for the first time in the ICAs, the status of network elements that have been “delisted” or “declassified” as UNEs under § 251 standards but that still must be provided by the BOCs, including SBC.  Where M2A UNE provisions were not affected by the FCC’s orders, the Coalition seeks to retain the M2A’s existing provisions.  Overall, what the Coalition seeks in the successor ICA is contractual language that permits CLECs to utilize the UNE arrangements available under the FTA and under the FCC’s orders and rules as fully and efficiently as possible so as to maximize their ability to compete in the marketplace and serve their customers.  

In developing contract terms for unbundling it is obvious the parties have opposite goals.  SBC’s perspective on the UNE Attachments is that the interconnection agreement should require as little unbundling (under either § 251 and § 271) as possible so that CLECs’ access to network elements is restricted, either by the express terms of the agreement or by the unilateral powers of interpretation SBC would give itself through its proposed “lawful UNE” contract language.  SBC contends that nothing less than the restrictive language it is advocating will force CLECs to construct their own facilities and, in particular, cease using UNE-P.  SBC has criticized CLECs’ plans to utilize commingled arrangements, asserting that CLECs’ only objective is to retain UNE-P by calling it another name.  Obviously, what SBC hopes to do is to convince the Commission that the disputes over unbundling are nothing but disputes over UNE‑P, a TELRIC-priced combination of switch port and loop that the FCC has determined no longer will be available under § 251.

What is crystal clear from the record before the Arbitrator, however, is that most of the contract disputes submitted for resolution have little or nothing to do with UNE‑P.  No decision the Commission is being asked to make by the CLEC Coalition would re-instate UNE-P as it existed prior to the TRRO into the M2A successor ICAs.  


For example, despite the fact that commingling was ordered in the TRO and the FCC’s order on this point unaffected by the vacatur and remand in USTA II,
 SBC made no effort to provide the commingled arrangements that members of the Coalition have sought for almost two years.
  All of the commingled arrangements on the Coalition’s list for immediate availability are loop and transport arrangements, not switch ports and loops.  Furthermore, all of the arrangements CLECs listed involve commingling of § 251 UNEs and wholesale services other than § 271 checklist items.  Whatever the Commission’s ultimate determination on § 271 checklist items may be, there are no grounds for denying CLECs prompt access to these identified arrangements.  Moreover, SBC’s arguments gloss over that fact that facilities-based CLECs have a business need and have a legal right to obtain unbundled high-capacity loops and transport from SBC under § 251 in those circumstances that the FCC’s own analysis shows do not support the construction and installation of facilities by competitive carriers.


What SBC refuses to acknowledge and is hoping to persuade the Commission to ignore is that Congress – not the CLECs – determined that the Regional Bell Operating Companies’ (“BOC”) unbundling obligations are different from, and are in addition to, those that apply to all other ILECs.  Congress determined which checklist items and which services the BOCs must provide to CLECs as the quid pro quo for the ability to enter and participate in the long distance market.  And, it is that same § 271 that requires local switching, local loops and local transport to be addressed in interconnection agreements approved by state commissions under § 252.


CLECs face a new world; many network elements no longer will be available at TELRIC rates.  The Coalition members are ready to implement new business plans that reflect new pricing under the standard of “just and reasonable” rates for “delisted” elements.  They are ready to continue to invest in new facilities.  But, no CLEC can replicate SBC’s existing local network in its entirety.  The FTA itself is premised on an understanding that a CLEC’s attempt to duplicate the incumbent’s ubiquitous network would be wasteful and futile.  Congress recognized this fact when it created unbundling obligations in §§ 251 and 271.  The FCC continues to recognize this fact even as it re-examines and revises its § 251 “impairment” standard and impairment findings.  The Coalition’s contract language embodies the FCC’s analysis and the Act’s requirements, affording CLECs access to UNEs – both § 251 and § 271 network items – in a manner that fulfills the law and reflects the kind of contract that would exist if SBC were a willing wholesaler of unbundled services.   

I.   SECTION 271 NETWORK ITEMS MUST BE INCLUDED

IN THE PARTIES’ INTERCONNECTION AGREEMENT
CLEC Coalition Issues 1(A), 1(C), 17, 20, 21, 22, 23, 25, 26, 27, 29, 58, 60, 62, 64, 65

The FCC ruled in the TRO that the BOCs’ unbundling obligation under § 271 exists independently of the unbundling obligations the FCC establishes for all ILECs under § 251, a conclusion it reached because to find otherwise would mean that § 271 has no legal import whatsoever.
  SBC wishes that an FCC decision to eliminate unbundling of a network element under § 251(c) would automatically translate into eliminating § 271 unbundling for that element, but that is not the law.  The FCC’s determination that § 271 establishes a separate unbundling obligation was affirmed by the D.C. Circuit in USTA II.  SBC petitioned the FCC to remove the § 271 unbundling requirement – through forbearance – with respect to all network elements that were “declassified” by the FCC, but the FCC did not grant SBC’s petition.  Thus, except for those four elements specified in the FCC’s forbearance ruling (none of which are in dispute in this arbitration),
 all other unbundling requirements contained in § 271 remain in effect.   


As discussed herein, the statutory interplay between § 252 and § 271 dictates that SBC incorporate the items in the § 271 “checklist” in ICAs approved by the Commission pursuant to § 252.  ICAs constitute the agreements negotiated or arbitrated under § 252.  Section 251 obligations must be reflected in ICAs, based on the cross-references to § 252 included in § 251.  Similarly, § 271 checklist obligations must be reflected in ICAs based on cross-references to § 252 contained in § 271.  It is immaterial that § 252 does not refer to § 271; one cannot ignore the explicit cross-reference that § 271 itself makes to § 252.  A complete examination of the relevant court cases and FCC orders leads ultimately back to the text of the statute itself, which is the inescapable source of the obligation to include § 271 obligations in ICAs approved under § 252. 


The source of the Commission’s authority to act under § 252 to approve terms and conditions for checklist items comes directly from the text of § 271, just as the authority to approve other terms and conditions (e.g., UNEs, interconnection, reciprocal compensation) comes from § 251.  The language of § 271 expressly states that BOCs must have checklist items reflected in agreements approved under § 252.  The Act points to the § 252 state commission arbitration and approval process in both §§ 251 and 271.  The Commission is not being asked and does not have to assert authority under § 271 in order to fulfill its mandate to arbitrate and resolve disputed issues in § 252 ICAs.


SBC has raised four objections to including § 271 network items in interconnection agreements.  First, although SBC acknowledges that it must make local switching, local loops and local transport available on an unbundled basis under § 271, SBC consistently asserts that it is not and cannot be required to include the terms and conditions for those checklist items in an interconnection agreement that is approved by state commissions under § 252.  Second, SBC contends that a Commission decision to include § 271 unbundling obligations in an interconnection agreement that is arbitrated under § 251 constitutes “enforcement” of SBC’s § 271 obligations and the power to enforce lies exclusively with the FCC.  Third, SBC argues that putting terms and conditions for the § 271 network items into an interconnection agreement is contrary to the FCC’s decision that CLECs are not impaired without access to those elements under § 251.  Last, SBC contends that requiring it to provide unbundled local switching in an interconnection agreement will force SBC to continue providing UNE-P, contrary to the FCC’s decision in the TRRO.  Each of these arguments is false, and each argument would have the Commission improperly ignore Congress’ requirement that § 271 checklist items be included in interconnection agreements.


A.
Section 271 explicitly states that the checklist items the BOCs are required to unbundle are to be part of interconnection agreements.


It is undisputed that § 271 of the Act requires the BOCs to provide the following as part of the competitive checklist:

Local loop transmission from the central office to the customer’s premises, unbundled from local switching or other services.

Local transport from the trunk side of a wireline local exchange carrier switch unbundled from switching or other services.

Local switching unbundled from transport, local loop transmission, or other services.
 

It is likewise undisputed that the FCC found that the BOCs’ obligation to make § 271 checklist items available to CLECs is independent of the obligation to provide access to network elements under § 251.  As the FCC held in ¶ 659 of the TRO: 

[I]f, for example, pursuant to section 251, competitive entrants are found not to be “impaired” without access to unbundled switching at TELRIC rates, the question becomes whether BOCs are required to provide unbundled switching at TELRIC rates pursuant to section 271(c)(2)(B)(vi). In order to read the provisions so as not to create a conflict, we conclude that section 271 requires BOCs to provide unbundled access to elements not required to be unbundled under section 251, but does not require TELRIC pricing.

 SBC also does not contest that the D.C. Circuit in USTA II considered and affirmed the FCC’s treatment of these issues in the TRO.
  Thus the parties agree that SBC must make loops, transport and switching available as checklist items even after the FCC finds those network elements are no longer available under the standards established in § 251.

SBC contends that it is not required to offer these checklist items as part of interconnection agreements approved under § 252 but, instead, can offer them exclusively pursuant to a tariff or under a commercial agreement.  SBC testified that it offers loop and transport facilities under its special access tariffs, and that it offers local switching under commercial agreement.  These offers, according to its witness Mr. Silver, satisfy § 271.
  SBC’s argument, however, is contrary to the language of the FTA itself and to judicial interpretation of that language.


Congress did not grant the BOCs sole control over the terms and conditions that apply to the § 271 checklist items.  Rather, Congress required that the checklist items be incorporated into the interconnection agreements that result from the § 252 negotiation and arbitration process.  Section 271(c)(2)(A) of the Act clearly links a BOC’s duty to satisfy its obligations under the competitive checklist to the BOC providing that access through an interconnection agreement (or a statement of generally available terms (“SGAT”)) approved by a state commission pursuant to § 252, stating: 


(A) 
Agreement required - A Bell operating company meets the requirements of this paragraph if, within the State for which the authorization is sought—


(i)(I) 
such company is providing access and interconnection pursuant to one or more agreements described in paragraph (1)(A) [Interconnection Agreement], or 


(II) 
such company is generally offering access and interconnection pursuant to a statement described in paragraph (1)(B) [an SGAT], and 


(ii) 
such access and interconnection meets the requirements of subparagraph (B) of this paragraph [the competitive checklist].
  

As the above-quoted statutory language makes clear, the specific interconnection obligations of § 271’s competitive checklist (item ii above) must be provided pursuant to the “agreements” described in § 271(c)(1)(A) or the SGATs described in § 271(c)(1)(B).  By directly referencing § 271(c)(1)(A) and (B), the Act ties compliance with the competitive checklist to the review process described in § 252.  As § 271(c)(1) states:


(1) 
Agreement or statement.—A Bell operating company meets the requirements of this paragraph if it meets the requirements of subparagraph (A) or subparagraph (B) of this paragraph for each State for which the authorization is sought. 


(A) 
Presence of a facilities-based competitor.—A Bell operating company meets the requirements of this subparagraph if it has entered into one or more binding agreements that have been approved under section 252 specifying the terms and conditions under which the Bell operating company is providing access and interconnection to its network facilities for the network facilities of one or more unaffiliated competing providers of telephone exchange service (as defined in section 3(47)(A), but excluding exchange access) to residential and business subscribers.
 


Thus, the terms and conditions for the checklist items in § 271 must be in an approved interconnection agreement.  The inclusion of the word “approved” in the statutory language means that those interconnection agreements are subject to the § 252 state commission arbitration process if the parties do not reach agreement, as well as subject to state commission review and approval if negotiated by the parties.  Under § 252, the state commissions’ authority to approve is part and parcel of its authority to arbitrate.  It is through § 252 that the new unbundling rules described in the TRRO are to be implemented;
 this is the procedural vehicle that must be used to establish the contract terms, conditions and prices for the § 271 checklist.  Section 271 references back to the § 252 state commission review and approval process, and it invokes that process when it describes how the competitive checklist is to be implemented.

SBC’s arguments seek to read out of § 271 the explicit references back to § 252.  The statutory language, however, contemplates a linkage between agreements over which state commissions have authority under § 252 and the terms and conditions for competitive checklist items in § 271.  This linkage not only comports with the way the FTA is structured, but is also consistent with the way the FCC has treated § 271 checklist items.  In the TRO, the FCC held that § 271 checklist network elements that BOCs no longer are required to provide under § 251 do not have to be priced at TELRIC rates.  The FCC did not, however, provide for a flash cut deregulation of the prices of § 271 checklist items.  Rather, the FCC found that the § 271 checklist items are to be priced at “just and reasonable” rates.
  This determination in the TRO is different from the FCC’s earlier statement in the 1999 UNE Remand Order
 that rates for § 271 checklist items may be at “market rates.”
  TELRIC rates for § 251 network elements have been determined in § 252 proceedings (based on standards established by the FCC) since the FTA became law in 1996, and those rates have been incorporated in state commission-approved ICAs.  Congress also required § 271 checklist items to be incorporated in § 252 agreements.  Like the rates, terms, and conditions of § 251 UNEs, the rates, terms and conditions of § 271 checklist items should be established using the state commission § 252 negotiation and arbitration process.


The statutory requirement that § 271 checklist items be included in § 252 interconnection agreements was recognized in the August 2005 federal district court decision in Qwest Corporation v. Minnesota Public Utilities Commission.
  In that case, Qwest claimed it should not be penalized by the Minnesota Commission for failing to file several ICAs because it did not know the ICAs were subject to FTA § 252 filing requirements.  The federal court found Qwest’s argument “unavailing,” and held that despite the absence of a specific statutory definition of the term “interconnection agreement,” the language of the FTA itself “outlined the scope of § 252 and provided notice” of what ICAs must be filed.  As an example of the “other sources” in the FTA that outlined the scope of § 252 obligations, the court referenced § 271:

[Section] 271 includes a comprehensive checklist of items that must be included in ICAs before an ILEC may receive authority to provide regional long distance service.  See 47 U.S.C. § 271(c)(2).  This list reveals that any agreement containing a checklist term must be filed as an ICA under the Act.  Id.  While the checklist does not include every possible term that may arise in an agreement, its exhaustive recitation shows the Congress adopted a broad view of ICAs.

Without question, the federal court in Qwest read the FTA to require that § 271 checklist items must be included in § 252 agreements.  The Qwest court’s decision remains effective, and other federal court decisions touching on § 271 do not question its interpretation of the need for § 271 checklist items to be incorporated in § 252 ICAs.


Recent federal court decisions regarding state commission interpretations of the “self-effectuating” nature of the TRRO do not analyze or sometimes even address the question of whether § 271 checklist items must be incorporated in ICAs.  While the CLEC Coalition urges that a close reading of such decisions shows they shed little light on the issues here, it is likely SBC will offer these inapposite cases as precedent.  The decisions, issued by federal courts in Mississippi, Kentucky and Georgia, all arise from disputes between BellSouth and CLECs over whether the TRRO became effective on March 11, 2005, without regard to contractual “change of law” provisions in ICAs.  Each of the three courts concluded that language in the TRRO shows that the FCC intended for its Order to be self-effectuating for new UNE orders.
  The courts thus granted BellSouth injunctions against state commission decisions that had required the parties to work through contractual change of law provisions before amending ICAs to implement the TRRO.  As the Kentucky federal court ruling on the BellSouth issue recognized, two other federal courts – in Michigan and Illinois – came to contrary conclusions regarding the relationship between contractual “change of law” provisions and TRRO “self-effectuation.”


None of the BellSouth region decisions thoroughly analyze the question of whether § 271 checklist items must be included in § 252 agreements.  The Mississippi and Kentucky decisions make passing reference to CLEC arguments referencing BellSouth’s independent obligation to provide § 271 checklist items.  The Kentucky court stated that “enforcement authority for § 271 unbundling duties lies with the FCC and must be challenged there first” and that “this Court is not the proper forum to address this issue in the first instance.”
  The court obviously saw the CLEC request before it as a question of enforcing § 271 rather than determining the scope of § 252 ICA obligations.  In fact, the question of incorporation of specific § 271 checklist obligations into ICAs was not before the Mississippi, Kentucky, or Georgia courts; rather, the issue before these courts was simply whether § 271 required continued provisioning of certain UNEs.  Unlike the Qwest court, the Kentucky and Mississippi courts were not focused on the scope of what must be included in an ICA, but rather on particular CLEC arguments regarding “enforcement” of § 271 obligations by the federal court itself.
  As discussed further herein, these decisions are not on point and provide little guidance on the issue presented in this arbitration.


State commissions’ decisions on § 271 checklist items also have not conclusively resolved the issue.  States have begun to consider the necessity of including § 271 checklist items into § 252 agreements only recently, primarily because it is only since the TRO (and more pointedly, the TRRO) that there has been a prospect of the § 271 checklist items being “declassified” as § 251 UNEs.  Most states have not ruled on the issue definitively yet, but some state commissions have approved interim rates for network elements being offered under § 271 rather than § 251.  In particular, in 2004 the Tennessee Regulatory Authority (“TRA”) and the Georgia Public Service Commission, while not issuing final, binding orders on the subject, were willing to take jurisdiction over rate-setting for § 271 checklist items.  The Tennessee and Georgia commission rulings
 indicate that those commissions found sufficient authority under §§ 252 and 271 to adopt “non-§ 251” rates, at least on an interim basis.  Notably, the vote of the Tennessee Commissioners to adopt a § 271 interim rate, although not reflected in a written order, was significant enough to prompt BellSouth to file an “emergency” preemption petition at the FCC.  The FCC has had the petition on its docket for 11 months, but has taken no action.  Comments and reply comments in the BellSouth docket were all due by August 16, 2004.  Nothing the FCC has done on the BellSouth petition indicates the FCC is troubled by the TRA’s assertion of authority to establish rates, terms and conditions for § 271 checklist items.  

Last month, the Written Report of the Arbitrator in the Oklahoma “O2A” successor arbitration addressed § 271 checklist items.  The Arbitrator recommended that § 271 checklist items be included in the O2A successor agreement (a § 252 ICA).  The Arbitrator also recommended that § 271 checklist items be subject to commingling requirements under the TRO.  The Oklahoma Arbitrator report has not yet been approved by the OCC; a decision on the parties’ exceptions to the Arbitrator’s Report is expected in late June 2005.


On June 2, 2005, the Illinois Commerce Commission (“ICC”) issued an Order in that commission’s proceeding regarding various TRRO-related issues.
  The ICC concluded that SBC is incorrect to argue that CLECs are attempting to “enforce” § 271 rights when they seek to validate the competitive checklist through § 252 ICAs.  Rather, the ICC found, CLECs are properly asking the state commission to enforce rights under ICAs – invoking authority the state commissions undoubtedly retain.
  The ICC reviewed various Illinois SBC ICAs, finding that some existing agreements did include specific reference to § 271 checklist item rights, while others did not.  The ICC concluded that, even where § 271 checklist items are not included in current agreements, CLECs have the right to “request negotiations to incorporate 271 rights in their ICAs.”
  Moreover, the ICC concluded that since existing ICAs include reference only to TELRIC rates for § 251 UNEs, the ICAs “will need to be amended – to the extent SBC has been relieved of the Section 251 pricing obligation – to provide for Section 271 pricing.”
  The Illinois Commission, like the Arbitrator at the Oklahoma Commission, clearly saw the need to incorporate terms related to § 271 obligations into § 252 ICAs – just as the Act itself contemplates.


The CLEC Coalition is aware of the contrary decisions made by an arbitrator at the Kansas Commission regarding SBC’s § 271 obligations in his recommendation issued on June 6, 2005 and in a recent Level 3 arbitration.  

However, the arbitrator’s recommendation in the SBC K2A arbitration, of course, has not yet been acted on by the Kansas Commission, and the Level 3 arbitration award never came before the Commission for approval.
  The arbitrator’s analysis of SBC’s obligations under § 271 is largely conclusory, having apparently accepted SBC’s position that CLECs’ only objective is to retain UNE-P, and that the FCC’s enforcement power under § 271 is synonymous with and thus preempts the state’s obligation to review and approve ICAs under § 252.  These SBC arguments are addressed below.  As for the Level 3 award, it incorrectly pronounces that “Section 271 does not entitle an individual CLEC to anything.”
  Such pronouncement might come as a surprise to the FCC, which ruled in the TRO that § 271 creates an unbundling obligation that SBC must meet for every CLEC.
  The Level 3 award also claims that “no individual CLEC, including Level 3, can lay claim, in an arbitration under Section 252 or otherwise, to any item on that checklist.”
  This reading of SBC’s § 271 obligation (i.e, that the competitive checklist is an obligation that SBC does not have to live up to in its individual dealings with actual CLECs) would completely drain the § 271 checklist of its meaning.  Again, this would surprise the FCC, which explained in the TRO that the “additional requirements [in the § 271 checklist] reflect Congress’ concern, repeatedly recognized by the [FCC] and courts, with balancing the BOCs’ entry into the long distance market with increased presence of competitors in the local market.”
  The extraordinarily narrow reading of the BOC § 271 checklist obligations incorporated in the Level 3 decision is clearly at odds with the FCC’s view that § 271 creates independent unbundling obligations and pricing requirements.


No court or state commission that has issued a final ruling on § 271 network items has attempted to evade the specific references to § 252 ICAs embedded in § 271 itself.  Both §§ 251 and 271 refer to § 252 to establish the process (negotiation or arbitration) and the forum (state commissions) for resolving implementation disputes for ILEC and BOC statutory obligations.  As the court in Qwest noted, the FTA requirement is not complex:  “any agreement containing a checklist item must be filed as an ICA under the Act.”
  This reading of the statute is straightforward and does not require complicated interpretive gymnastics.  It is when the statutory language is ignored that the argument over including § 271 checklist items in § 252 agreements becomes complicated and convoluted.

B.
A decision to include terms and conditions for network elements unbundled under § 271 in an interconnection agreement is not a state commission decision that usurps or conflicts with the FCC’s exclusive enforcement jurisdiction under § 271.


SBC’s argues that a Commission decision to include terms and conditions for § 271 network items in this ICA would conflict with the FCC’s exclusive jurisdiction to enforce § 271 of the Act.  SBC states that the FCC alone is authorized to grant or deny a BOC’s petition to enter the long distance market and it alone can revoke such authority.  SBC’s entry into and its authority to remain in the long distance market in Missouri, however, are only one aspect of § 271 – and that aspect of § 271 is not at issue here.  The CLECs do not contend that if the § 271 checklist items are not in the ICA that the Commission has the enforcement authority to revoke SBC Missouri’s long distance entry or otherwise sanction SBC.


The FCC’s enforcement authority is set out in § 271(d) Administrative Provisions, subsection (6) as follows:

(6)  Enforcement of Conditions.—
          (A)  Commission Authority.—If at any time after the approval of an application under paragraph (3), the Commission determines that a Bell operating company has ceased to meet any of the conditions required for such approval, the Commission may, after notice and opportunity for a hearing—
      (i)    issue an order to such company to correct the deficiency;

      (ii)   impose a penalty on such company pursuant to title V; or   

      (iii)  suspend or revoke such approval.


The Coalition is not asking the Commission to “determine whether SBC has ceased to meet” any of the prerequisites set out in the checklist.  Nor is it asking the Commission to take any of the three types of enforcement actions set forth above.  The issue here is whether terms and conditions for unbundled local loops, local transport, and local switching should be included in the ICAs approved in this arbitration.  This is the same issue – should a term be in an agreement – that state commissions routinely resolve when arbitrating ICAs under § 252.  A decision by the Commission to include these § 271 network items in no way impinges on the enforcement power held by the FCC.  As the Illinois Commission in the recent decision discussed above concluded, enforcement of § 271 obligations by the FCC (leading to a determination of sanctions or withdrawal of long distance authority) is a completely different animal from implementation of § 271 obligations in § 252 ICAs (which is the province of state commissions under § 252).


What SBC refuses to recognize is that the “Administrative Provisions” in § 271(d) are only part of the content of § 271.  It is Subsection (c) of § 271 that sets out the requirements the BOC must meet and it is here that Congress imposes on the state commissions the obligation to fulfill the role lawfully placed upon them—the obligation to approve § 252 interconnection agreements.  Nothing in § 271 changes a BOC’s obligation to incorporate checklist items in § 252 agreements once long distance entry is approved.  Even after the § 271 checklist is “fully implemented,” the statute still provides an ongoing duty to include the checklist items in § 252 agreements.


If the M2A successor ICAs do not include § 271 checklist items, the CLEC Coalition does not contend that CLECs could then ask this Commission to revoke SBC’s interLATA long distance authority pursuant to § 271.  There is no dispute that any such action would have to be brought to the FCC.  As discussed below, the FCC could determine that the absence of a Missouri ICA incorporating § 271 checklist items constitutes a violation of § 271 requirements, or the FCC could (if the evidence supported it) use its forbearance authority to excuse SBC from its § 271 obligations.  In any event, such determinations are not what is at stake in this arbitration.  Rather, in this arbitration the Commission should incorporate § 271 checklist items into the new § 252 ICA based on the FTA’s directive that § 252 agreements are the proper place for § 271 checklist obligations to be.


The incorporation of § 271 checklist items in § 252 agreements is completely consistent with the overall statutory scheme by which obstacles to local competition are to be removed and nondiscriminatory access to specified network elements and services assured.  In the FTA, Congress relied on ICAs as the day-to-day operational vehicle through which its statutory objectives would be achieved.  In both §§ 251 and 271, Congress pointed to the § 252 negotiation and arbitration process as the mechanism and forum for implementation of its market-opening competitive requirements.  By virtue of their authority to approve or reject ICAs under § 252, state commissions have the “front line” implementation role under the FTA even where – as in § 271 – the FCC also retains other forms of authority to ensure that local competition is furthered as Congress contemplated in the Act.


For example, it was the state commissions that were charged with implementing TELRIC standards promulgated by the FCC regarding § 251 UNE pricing.  States necessarily were responsible because ultimately the prices for UNEs had to be reflected in the BOC’s ICAs approved by state commissions pursuant to § 252.  A failure to have TELRIC rates in place for § 251 UNEs would constitute a violation of the § 271 checklist.
  State commissions do not have authority to find a BOC out of compliance with § 271 and revoke its interLATA authority if such a checklist violation occurred; as discussed above, that authority rests with the FCC.  But, a state commission’s lack of “enforcement authority” does not and cannot excuse it from meeting its statutory obligation to approve a § 252 ICA including TELRIC pricing for § 251 UNEs.  The obligation to fulfill its role in approving ICAs and setting rates coexists with the FCC’s separate authority to approve, or eliminate, a BOC’s interLATA authority.  
Similarly, state commissions have both the authority and obligation to approve rates, terms, and conditions for § 271 checklist items required in § 252 ICAs.  It is the § 252 authority (which is directly referenced in § 271) and not any independent § 271 enforcement authority, that requires state commissions to include § 271 rates, terms, and conditions in ICAs.  The question of whether the state commission’s arbitration rulings on § 271 checklist element terms comply with § 271 (e.g., are the established rates “just and reasonable”?) is a question for the courts and the FCC – just as the question of whether the TELRIC rates established by a state commission for § 251 UNEs are “checklist compliant” has always been one for the courts and the FCC.  The question of enforcement authority has always been separate from the obligation to establish necessary terms required in ICAs.  The FTA provides that the terms for § 271 checklist items are part of those necessary terms that are to be reviewed and approved by state commissions.

As the Texas Commission successfully argued in Sage Telecom, L.P. v. Public Utility Comm’n, 2004 WL 2428672 (W.D. Tex. 2004), the § 252 filing and approval process for ICAs serves several important purposes.  State commission review and approval of ICAs under § 252 prevents discrimination, and is part of the FTA’s requirement that all CLECs be given the opportunity to utilize the business terms agreed to by SBC and other carriers.  In the federal district court Order upholding the Texas PUC’s rulings in Sage, Judge Sparks recognized these important statutory purposes served by the state commission ICA review and approval process
 (as did the district court in the Qwest case discussed above).  

The FCC did not alter this division of authority in the TRO provisions on § 271 pricing.  The FCC discussed the pricing of § 271 checklist items at ¶¶ 656-664 of the TRO.  The FCC made clear that TELRIC pricing does not apply to unbundled elements offered only pursuant to § 271; rather, the standard is that the rates must be “just and reasonable.”  The establishment of a pricing standard, however, does not answer the question of who establishes the rates.

Under § 251, FCC rate standards have been implemented in state commission § 252 proceedings.  In the TRO, the FCC discussed how it would exercise its § 271 authority to review the adequacy of § 271 checklist element rates in the context of § 271(d)(6) enforcement proceedings.
  The FCC did not, however, “reserve to itself” the authority to set such § 271-compliant rates.  Rather, the FCC spoke directly only of its authority to review such rates in § 271 enforcement proceedings to ensure they met the “just and reasonable” standard.

In fact, when addressing the pricing standard, the FCC made direct reference not only to its own governing statute, but to state law “just and reasonable” rate standards used for pricing intrastate services:

Thus, the pricing of checklist network elements that do not satisfy the unbundling standards in section 251(d)(2) are reviewed utilizing the basic just, reasonable, and nondiscriminatory rate standard of sections 201 and 202 that is fundamental to common carrier regulation that has historically been applied under most federal and state statutes, including (for interstate services) the Communications Act.

(Emphasis supplied.)  If the FCC was reserving the pricing of § 271 checklist items to itself, it would make little sense for the FCC to refer to state “just and reasonable” standards when it provided guidance regarding its view of the content of the rate standard it was establishing in the TRO.  In addition, the FCC notes that the federal Communications Act version of the “just and reasonable” standard is the one historically applied “for interstate services.”  The FCC does not declare that local loops, local transport, and switching provided under the § 271 checklist are suddenly purely “interstate” services subject to the Communications Act.  Rather, the FCC acknowledges that it is the Communications Act standard that provides guidance for “just and reasonable” determinations for interstate services; for other services, traditional state “just and reasonable” standards may also provide guidance.


The FCC spoke in detail of its role as the regulator in charge of reviewing BOC § 271 rates for compliance with the “just and reasonable” standard.  It did not, however, establish itself as the agency in charge of arbitrating the rate levels when they are in dispute.  Nor did the FCC determine that the § 252 agreements in which § 271 checklist items are to be incorporated are now subject to rate-setting by the FCC.  Nothing in the TRO eliminates the state commission’s role as arbiter of the rates that must be set using the “just and reasonable” rate standard that replaces TELRIC for § 271 checklist items.
C.
The FCC’s unbundling decisions in the TRO and the TRRO eliminate SBC’s unbundling obligations only under § 251, not under § 271.

The unbundling of network elements under § 251 is not the same as the unbundling required under § 271.  Impairment is a legal concept that applies solely to § 251.  Where CLECs are impaired, § 251 requires TELRIC pricing for network elements that all ILECs must make available.  What is at issue in this arbitration are local loops, transport, and switching, which the BOCs (as opposed to all ILECs) must unbundle under § 271. 


SBC would like to persuade this Commission that if the FCC eliminates a network element from unbundling under § 251, the FCC also has eliminated it from § 271.  That simply is not the law.  Perhaps SBC hopes that because the three types of § 271 checklist items in issue—local switching, local loops and local transport—are also types of elements that have been subject to unbundling under § 251, the Commission will assume § 251 duplicates or trumps the requirements of § 271.  But that is not the law either.  If it were, the FCC would not have conducted the separate analysis contained in the Broadband Forbearance Order.  


SBC sought from the FCC precisely the relief it is attempting to obtain here, when it petitioned the FCC to forbear from requiring it to unbundle under § 271 any network element no longer required to be unbundled under § 251.  The FCC did not grant that request and unless and until it does, SBC’s § 271 obligations remain.


To be absolutely clear, CLECs are not asking the Commission to make any unbundling determination under the “impairment” or other standard, nor are they asking the Commission to require more unbundling than the Act itself already requires.  It is Congress that established the BOCs’ unbundling obligations under § 271 and it is the FCC that has interpreted that Section of the Act and has declared that § 271 establishes separate unbundling requirements for the BOCs.  


The BOCs’ obligation to comply with § 271’s requirements exists irrespective of the FCC’s determinations regarding “impairment” and the obligation § 251 imposes on all ILECs to provide unbundled elements at TELRIC rates where impairment is found.  The FCC recognized this and stated very clearly in the TRO that the two sections of the Act impose distinct obligations for local switching, loops, transport, databases and signaling.  The FCC subsequently summarized its decision in the TRO as follows when ruling on BOCs’ petitions for forbearance:

Specifically, the Commission considered [in the TRO] the relationship between checklist item two (which references section 251) and checklist items four through six and ten (which do not).  The Commission concluded that checklist items four through six and ten constitute a distinct statutory basis for the requirement that BOCs provide competitors with access to certain network elements that does not necessarily hinge on whether those elements are included among those subject to section 251(c)(3)’s unbundling requirements.  Accordingly, the Commission stated that even if it concluded that requesting telecommunications carriers are not “impaired” without access to one of those elements under section 251, section 271 would still require the BOC to provide access.
 

The FCC’s conclusions regarding the separate and additional obligations of § 271 were affirmed by the D.C. Circuit in USTA II.
 


Unless and until the FCC exercises the authority granted to it to “forbear” from requiring the BOCs to meet § 271 obligations with respect to local loops, local switching and local transport, SBC must continue to provide them, albeit at different rates.  The question of forbearance was put before the FCC by Verizon at the same time that the triennial review process was underway.  In separate petitions filed with the FCC following issuance of the TRO, SBC asked the FCC to forbear from requiring it to provide on an unbundled basis under § 271 all network elements no longer required to be unbundled under § 251.  The FCC did not grant SBC’s request when it issued its Broadband Forbearance Order, nor at any other time.  What the FCC decided in that Order is that it would “forbear” from requiring the BOCs to unbundle FTTH loops, FTTC loops, the packetized functionality of hybrid loops, and packet switching – all of which are broadband elements.  The FCC stated that it was exercising its forbearance authority with respect to these four items, because it determined that CLECs were not impaired without access to them under § 251 and because doing so furthered broadband deployment and the statutory objectives of § 706 of the Act.


In the Broadband Forbearance Order the FCC described the findings it is required to make under § 10 of the Communications Act in order to exercise the forbearance authority granted to it by Congress.  In particular, the FCC addressed the requirement that under § 10(d) of the Act it must first find, as a threshold matter, that the checklist items of § 271 have been “fully implemented.”  It is this finding, which the FCC made in the Broadband Forbearance Order, that SBC seeks to use as support for its argument that it cannot be required to put § 271 network items into this interconnection agreement.  As a review of the Broadband Forbearance Order itself makes plain, that finding alone does not justify forbearance, for the FCC in that same Order reiterated the distinction it acknowledged in the TRO between § 251 and § 271 as separate bases for unbundling, and observed that that distinction had been affirmed by the D.C. Circuit in USTA II.
   


It is important to note that only the FCC has forbearance authority.  The state commissions are bound to follow the Act’s requirements and the FCC’s rulings that require § 271 network items to be made available, and to have their terms and conditions established through the § 252 process.  Contrary to SBC’s assertions, the law requires that § 271 network items be provided and that the terms and conditions under which they will be made available must be contained in interconnection agreements.


In assessing the implications of the FCC’s reasoning in the Broadband Forbearance Order, it is critical to recall that the FCC had before it the SBC petition to forbear from § 271 unbundling of loops, transport, and switching.  The FCC could have extended its reasoning to those network elements if it believed the record before it supported such a decision, but it did not.  Nor has the FCC picked up the forbearance issue since its delisting of § 251 switching and some loop and transport UNEs in the TRRO.

The FCC will likely speak again about the rates, terms, and conditions applicable to § 271 checklist items.  Until it does so, however, this Commission and the parties must work within the statutory framework – a framework that requires § 271 network items be included in § 252 ICAs.

D.
A Commission decision to require SBC to include § 271 checklist items in the ICA is not a decision ordering SBC to “recreate” UNE-P.

SBC also argues that including § 271 network items in the parties’ interconnection agreement illegally imposes a requirement that SBC must continue to provide UNE-P.  Put simply, that is not true.  UNE-P is a combination of § 251 network elements priced at TELRIC.  It is a combination of UNEs that was eliminated when the FCC in the TRRO eliminated the obligation for ILECs to provide mass market unbundled switching (and therefore switch ports) under § 251.

CLECs agree that UNE-P no longer exists.  At the same time, a CLEC’s ability to use SBC switching with an SBC loop not only continues to exist, but is recognized by SBC as being perfectly legitimate in SBC’s own offerings of Local Wholesale Complete.  Clearly, there is nothing nefarious about putting local switching together with a loop.  What SBC objects to – and has always objected to – is TELRIC pricing for the loop-switch combination.
   


The Coalition is not asking that UNE-P continue to be available under § 251 past the expiration of the TRRO Transition Period.  The Coalition is not asking for UNE‑P under § 271 at all.  As the testimony of Ms. Mulvany makes clear,
 the “just and reasonable” rate for § 271 checklist items is not required to be a TELRIC-based rate.  The rate standard for § 271 checklist items was set forth in the FCC’s TRO, and was upheld by the D.C. Circuit in USTA II.  Therefore, the rate for any mass market product under § 271 is likely to be higher than the rate SBC has been allowed to charge for UNE‑P under the M2A.  In fact, the CLEC Coalition interim rate proposal for switching, and all other network elements “delisted” under the TRRO is the higher rate approved for the TRRO Transition Period by the FCC.
  If the Coalition proposal is accepted in its entirety, rates for § 271 checklist switching will increase and will stay at that level until the parties agree to a § 271 “just and reasonable” rate or the Commission approves an arbitrated § 271 rate.  


The argument that the CLECs’ position is just a way to “re-create” UNE-P is nothing more than a rhetorical flourish backed by no substantive support.  CLECs understand that TELRIC-priced UNE-P was “delisted” under § 251.  CLECs also recognize that it is up to this Commission ultimately to determine what the “just and reasonable” rates for § 271 checklist items will be.  SBC’s contention that CLECs are “up to something,” that they are “scheming” to keep UNE‑P, is nothing more than an argument intended to distract from the facts and law that support the inclusion of § 271 checklist items in § 252 ICAs.  
II.   COMMINGLED ARRANGEMENTS MUST BE AVAILABLE
PROMPTLY AND MUST INCLUDE § 271 CHECKLIST ITEMS
CLEC Coalition Issues 2(E), 3, 10, 11, 12, 14, 29, 68
A.
Section 271 checklist items qualify as “wholesale facilities and services” subject to the FCC’s commingling requirements.

In order to fully understand SBC’s position on its commingling obligations, a brief explanation of “commingling” and the closely related obligation of “combining” is necessary.  What defines the difference between a “combination” and “commingling” is not the facilities themselves that are connected, but the legal obligation under which they are offered.
  


When each of the elements is offered under § 251, a comprehensive set of “combinations” rules apply.
  Although SBC (and other incumbents) vigorously opposed the FCC’s combinations rules, the U.S. Supreme Court rejected arguments that combining network elements was not contemplated in the FTA and determined that the FCC’s rules were appropriate to guard against anticompetitive behavior.

It [the Act] forbids incumbents to sabotage network elements that are provided in discrete pieces, and thus assuredly contemplates that elements may be requested and provided in this form (which the Commission's rules do not prohibit).  But it does not say, or even remotely imply, that elements must be provided only in this [discrete] fashion and never in combined form. 

***

[T]he [combinations] rule the Commission has prescribed is entirely rational, finding its basis in § 251(c)(3)'s nondiscrimination requirement. . . .  It is well within the bounds of the reasonable for the Commission to opt in favor of ensuring against an anticompetitive practice. 


The legal basis for commingling rules is also rooted in federal nondiscrimination requirements.  As noted by the U.S. Supreme Court, the “combinations rules” (which apply to § 251 network elements) are based on the nondiscrimination requirement found in § 251.  “Commingled” arrangements, however, include both § 251 network elements and network facilities/functions offered through a mechanism other than § 251.


The fact that commingled arrangements include both § 251 and non-§ 251 elements does not grant SBC license to discriminate, because § 251 is not the only portion of the Act that prohibits discriminatory and anticompetitive conduct.  Specifically, the FCC has held (and the D.C. Circuit has affirmed) that the general nondiscrimination obligations of § 202 apply to these other wholesale offerings, including those offerings required by the competitive checklist (loops, transport, switching and signaling) set out in § 271.


Like its rules that apply specifically to § 251 network elements, the FCC found that the general nondiscrimination duties of § 202 imposed similar obligations where arrangements that contain both § 251 and non‑§ 251 facilities and/or services were involved:

In addition, upon request, an incumbent LEC shall perform the functions necessary to commingle a UNE or a UNE combination with one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to a method other than unbundling under section 251(c)(3) of the Act.

***

Thus, we find that a restriction on commingling would constitute an “unjust and unreasonable practice” under 201 of the Act, as well as an “undue and unreasonable prejudice or advantage” under section 202 of the Act. Furthermore, we agree that restricting commingling would be inconsistent with the nondiscrimination requirement in section 251(c)(3).


Thus, whether the applicable nondiscrimination standard is contained in § 251 or § 202 is immaterial – SBC must not discriminate by refusing to combine wholesale offerings, whether such offerings are entirely comprised of § 251 elements (combinations), or comprised of § 251 elements with other offerings such as § 271 checklist items (commingling).  


SBC’s contract language is peppered with provisions that restrict CLECs’ access to commingled arrangements.
  Most obvious and damaging to CLECs is SBC’s contention that CLECs cannot commingle § 251 network elements and § 271 checklist items, or at least SBC will not perform the commingling.
  SBC’s contract language on these provisions is not consistent with the FTA or the FCC’s decisions in the TRO and should be rejected. 

SBC rests its resistance to commingling § 251 UNEs with § 271 checklist items on a blatantly incomplete reading of the TRO and its Errata.
  As explained in detail in the rebuttal testimony of Ms. Mulvany Henry for the CLEC Coalition,
 a complete reading of the FCC’s TRO Errata demonstrates that the FCC held that commingling is available for the connection of § 251 UNEs with any “wholesale facilities and services” provided by SBC.  In fact, the Errata shows that the FCC considered excluding § 271 wholesale offerings from its commingling rules and decided against it.

The portion of the Errata to the initial draft of the TRO that SBC discusses in its testimony effected the following deletion [in brackets]:

As a final matter, we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services, including [any network elements unbundled pursuant to section 271 and] any services offered for resale pursuant to section 251(c)(4) of the Act.

Importantly, the editorial deletion cited by SBC does not result in a sentence that limits SBC’s commingling obligations.  The cited passage (post-Errata) still reads “…we require that incumbent LECs permit commingling of UNEs and UNE combinations with other wholesale facilities and services,” which would include by definition, wholesale facilities and services required by the § 271 competitive checklist.  One would expect that if the FCC had decided to eliminate an entire category of wholesale offerings specifically adopted by Congress (namely, the § 271 checklist items), they would have done so expressly and not through the rather subtle method of issuing text in error and correcting it.

Because § 271 competitive checklist services are “wholesale facilities and services,” the TRO specifically requires SBC to commingle such services to a UNE or UNE combination.  SBC’s reliance on the removal of a redundant clause to support its position must fail.  


Moreover, a companion deletion in the same Errata lends further support to the CLEC Coalition’s position.  Although SBC places great emphasis on footnote 1989
 as providing the basis to its claim that § 271 wholesale offerings are exempt from the FCC’s commingling rules (as discussed above), it cannot adequately explain away a sentence in this footnote that the FCC’s Errata deleted from the initial TRO draft [in brackets below].

We decline to require BOCs, pursuant to section 271, to combine network elements that no longer are required to be unbundled under section 251.  Unlike section 251(c)(3), items 4-6 and 10 of section 271’s competitive checklist contain no mention of “combining” and, as noted above, do not refer back to the combination requirement set forth in section 251(c)(3).  [We also decline to apply our commingling rule, set forth in Part VII.A. above, to services that must be offered pursuant to these checklist items.]

Obviously, had the FCC intended to exempt the § 271 competitive checklist from its commingling rules, it would not have eliminated this express finding.
  Viewed in their entirety, the Errata edits support the view that the FCC’s TRO commingling rules apply to § 271 checklist items.  The plain language of the TRO applies the commingling rules to wholesale services obtained “pursuant to any method other than unbundling under section 251,”
 and the language that would have exempted § 271 offerings from commingling obligations was removed from the TRO by the Errata.


SBC’s stated justification for eliminating commingling for § 271 checklist items, i.e., TRO ¶ 584, founders on a full reading of the TRO and its Errata.  In apparent recognition of the weakness of its legal arguments regarding the plain language of the TRO, SBC also attempts to justify its refusal to commingle § 271 services by arguing that such services are not “wholesale services” and thus do not come within the requirement for commingling.  SBC witness Mr. Silver contended, without reference to the TRO or TRRO, that § 271 checklist item local switching is “equipment” and not a “facility” and “is not subject to commingling to the extent it is provided under Section 271.”
  what CLECs obtain from SBC is “switching,” i.e., all the features, functions and capabilities, when local switching is unbundled under § 251(c)(3) or when it is made available on an unbundled basis under § 271.  Under no circumstance do CLECs acquire rights to the “switch”; indeed CLECs are prohibited from direct access to the switch.  Switching and its features, functions and capabilities, have no utility to a CLEC except as a wholesale component to be used in conjunction with a loop.  Apparently SBC’s position is that § 271 checklist services and facilities are not “wholesale services and facilities” subject to the FCC’s commingling obligations unless SBC determines that SBC will treat them as such.  The facility/service/element might be eligible for commingling if SBC decides to offer it that way, but then again it might not.  By designating an offering that would otherwise clearly be a “facility or service” as an “element,” SBC could evade the FCC’s commingling requirements.  It is simply inconceivable that this is what the FCC had in mind, when it defined commingling as a connection of “one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under section 251(c)(3) of the Act.”
  Under this standard, the methods by which a CLEC obtains a facility or service cannot be read to exclude only § 271 checklist availability, but that is exactly what SBC’s arguments attempt to achieve. SBC’s attempts to impose unilateral, tortured definitions of § 271 checklist obligations in order to evade commingling obligations should be rejected.

B.
The Coalition’s contract language will best ensure that commingling arrangements are practical and efficient.

As the evidence in the record makes clear, commingling is critical to the post-TRRO “new world” for CLECs using UNEs.  The ability of CLECs to use their own switches to offer high capacity services to businesses, as well as for CLECs to emerge with new competitive replacements for TELRIC-priced UNE-P, hinge on the ease with which combinations and commingling can be achieved under the new ICAs.  The evidence shows that the CLEC Coalition contract language offers an efficient method for implementing the commingling arrangements that CLECs need the most to provide competitive services.  

The nature of the parties’ disputes is laid out in Mr. Cadieux’ direct testimony.  The key dispute was discussed at some length in the hearing – when will needed commingled arrangements be available?  While SBC asserts its commitment to making useful commingling arrangements available, the evidence showed it is unwilling to make its commitments in contract language, and that SBC’s approach will result in unnecessary inefficiency and delay.


The FCC’s commingling requirements are neither new nor mysterious.  The FCC adopted commingling rules as part of the TRO in August 2003.  CLECs presented SBC with a list of five “common” commingled arrangements well over a year ago, none of which include § 271 checklist items and thus were not disputed.  As CLEC Coalition witness Edward Cadieux explained, these are the same combination or arrangement of facilities that CLECs have been ordering and have in place now as UNE combinations.
  Those standard arrangements are the same ones the CLECs urge be incorporated into the new ICAs to “nail down” basic commingling obligations of the parties.
 


SBC’s position on how commingled arrangements will be created and provisioned has been a moving target since the TRO was issued.  In its testimony and in contract negotiations, SBC took the position that the lengthy “bona fide request” (“BFR”) process would be required for establishment of commingled arrangements.
  By the time of the hearing, SBC had developed a proposal for commingled arrangements set forth on its “CLEC Online” website,
  but SBC still urges in its rebuttal testimony that CLECs must rely on the BFR, Change Management Process and User Forum to obtain other arrangements or, apparently, obtain elective ordering processes for the arrangements listed on the website.
  SBC’s latest proposals still include many shortcomings, including the following:

· The most basic commingled arrangement, from the CLEC perspective, is the DS-1 loop to transport arrangement.  The SBC proposal, which permitted electronic ordering for all other commingled arrangements, required the UNE loop portion of the commingled arrangement (ordered via LSR) to be faxed by the CLEC to SBC.  This requirement is puzzling, given that UNE loop orders are commonly processed electronically today, and that the special access portion of the arrangement could be ordered electronically.

· Current EEL combinations carry one “circuit ID” in the SBC network.  This simplifies maintenance and repair work, since a single “trouble ticket” may be opened on the EEL loop-transport combination.  Even though the commingled loop-transport arrangement is technically (from a network perspective) no different from the EEL combination, SBC’s commingling proposal would require separate circuit IDs, separate trouble tickets – generally, a doubling of potential areas of inefficiency.  In short, the SBC proposal is actually taking CLECs backwards on provisioning efficiency.

The CLEC Coalition understands that details of commingling arrangements are still being worked out.  SBC witness Mr. Silver testified that SBC still is testing manual ordering processes for four of the commingled arrangements it has posted.
  The key point for purposes of this arbitration is this:  the critical commingling arrangements cannot be left totally in SBC’s control.  CLECs must have specific commingling rights under the ICA to ensure that if SBC attempts to implement commingling requirements that continue to move “backwards,” CLECs can seek Commission dispute resolution to resolve the situation.  The evidence shows that SBC has been dragging its feet on commingling since the FCC ordered it in the TRO.  

CLECs should not be left with open-ended BFR, Change Management or other processes that do not involve contractual certainty on this issue of paramount importance.  CLECs should not be left to rely on SBC’s website for a list of commingled arrangements when the content of that website is within SBC’s discretion to change any time.  The contract language advocated by the CLEC Coalition provides that certainty and should be adopted.  The contract language and the testimony identify the five common commingled arrangements identified by the CLEC Coalition.  The Coalition’s proposed language requires SBC to permit ordering and provisioning of commingled arrangements in a prompt, efficient and nondiscriminatory manner and further requires SBC to have the processes in place to do that no later than the date that the interconnection agreement goes into effect.  

III.   THE “LAWFUL” UNE DISPUTE 
CLEC Coalition Issues 1(B), 2(A), 49, 57, 60, 67

The dispute over SBC’s proposed “Lawful UNE” terminology centers on how to refer to network elements that will be available under the new ICAs.  Given that there are really only two differences between § 251 loop, transport and switching UNEs and the § 271 checklist items that provide for the same wholesale facilities — price and the application of the term “combination” when only § 251 network elements are involved — the Coalition’s contract language uses the terms “unbundled network elements” and “UNEs” to describe both forms of unbundling, unless the context makes clear that a specific contract term is referring to specific § 251 or § 271 requirements.
  


SBC objects to CLECs’ language and, instead, seeks to restrict the ICA solely to § 251 UNEs and solely to SBC’s unilateral interpretation of what is required to be unbundled under § 251.  Initially, SBC attempted this by placing the word “Lawful” before the term “UNEs” throughout the UNE Attachments and using the word “lawful” as a qualifier for FCC orders, rules, and judicial orders.  SBC now proposes to use the term “251(c)(3) UNE” instead.
  SBC’s “Lawful UNE” and “251(c)(3) UNE” language should be rejected.  Both terms give SBC enormous and totally subjective authority to determine when it will discontinue providing a UNE to requesting carriers.  


For example, SBC’s proposed language, Section 1.2.1 of Attachment UNE 6 defines a “Lawful” UNE as that required under § 251(c), as determined by “lawful” and effective orders and rules of the state commission “that are not inconsistent with the [Act] or the FCC’s regulations.”  Under this language, SBC could continue to do what it attempted to do in its “Lawful UNE Amendment” — set up contract language that will force CLECs to adhere to SBC’s interpretation of the law.
  Given SBC’s attitudes and actions regarding UNEs and TELRIC pricing under the FTA since 1996, it is not appropriate to give SBC additional language that will do nothing more than give SBC an opportunity to prevent CLECs from obtaining UNEs.
  Inclusion of the “lawful” language serves no purpose other than to permit SBC to avoid the change of law process.  SBC witness Mr. Silver testified that it would be pointless to engage in “meaningless negotiations” when no CLEC can be expected to be motivated to promptly deal with the amendment process.
  

By using the terms “lawful” or “§ 251(c)(3),” coupled with SBC’s definition of what is “lawful,” SBC is positioning itself to unilaterally withdraw UNEs when SBC believes a court has determined that they no longer need to be offered on an unbundled basis – rather than to follow the change of law process required by the ICAs.
  SBC’s language reserves to itself the right to determine – and indeed, from time to time to re-determine – what constitutes a “Lawful UNE.”
  Moreover, SBC’s language imposes a 30-day time frame for moving off a “former UNE” irrespective of any other transition period the FCC might establish, but would not be effective in light of the language SBC wants to insert in the ICA.  It is no answer to say that a CLEC that disagrees with SBC’s interpretation of the law on UNEs can seek dispute resolution.  The dispute process is expensive and can be a lengthy one.  And, while the process goes on, the CLEC will be denied access to a UNE, or a UNE combination and may be forced into a BFR process to obtain the commingled arrangement equivalent of what it now can obtain.
  
The FCC has already rejected BOC requests to be able to make unilateral modifications in agreements.
  SBC’s language would have the effect of granting, to SBC alone, the authority to unilaterally implement any arguable § 251(c)(3) changes of law based solely upon SBC’s interpretation.


The Coalition proposed contract language is much more appropriate, in that it objectively implements the TRO and TRRO and provides that SBC may only discontinue offering a network element to the extent that SBC is no longer required to provide UNEs under applicable law, which would include § 251, § 271, FCC orders and rules, and decisions by this Commission.
  The Coalition’s language would not override existing change of law provisions by making changes in the law automatically self-effectuating or within SBC’s discretion.  The Coalition’s language merely establishes the applicable law that governs SBC’s obligations – then throughout Attachment UNE 6, the Coalition’s language defines terms such as § 251 UNEs (and the obligations associated with provision), 271 UNEs (and associated obligations) and Declassified UNEs (and the processes associated with those moving from UNEs to other wholesale services).  The Coalition’s language attempts to define with specificity the legal standards for each form of UNE and then provide the terms and conditions associated with each of those UNEs.
  The specificity of this approach will give rise to far fewer disputes between SBC and a CLEC versus the SBC broad brush approach to label network elements as “Lawful” or “§ 251(c)” UNEs.  


In addition, SBC’s proposed use of the term “Lawful” UNEs (and the definition found in Section 1.2.1 and used in Sections 1.2.1.1 and 1.2.1.2 of Attachment UNE 6) ignores the fact that, to the extent the Commission requires SBC to include terms and conditions for unbundling checklist items under § 271, SBC’s language would create inconsistency by inappropriately limiting the types of UNEs that SBC is obligated to provide under the terms, conditions, and rates in the ICA.


As noted in Ms. Mulvany Henry’s direct testimony, the Illinois Commerce Commission rejected SBC’s proposed “lawful UNE” language.
  The Coalition urges this Commission to take a similar approach to SBC’s proposed “Lawful UNE” contract language, and to adopt instead the Coalition proposal for defining unbundling obligations in the ICA.  

 SEQ CHAPTER \h \r 1IV.   IMPLEMENTATION OF THE TRRO’s REQUIREMENTS,

REGARDING CLECs’ ACCESS TO NETWORK ELEMENTS

UNDER § 251 INCLUDING THE FCC’s “TRANSITION PLAN”

CLEC Coalition Issues 1, 2(C), 2(D), , 4, 17, 20, 21, 22,
23, 25, 26, 47, 58, 59, 62, 64, 65, 72, 73

The TRRO not only removed the ILECs’ obligation to unbundle certain network elements under § 251, but also established new requirements and restrictions on access to those elements that still will be available and established a Transition Plan to govern the rates that CLECs would pay for “declassified” § 251 UNEs until the date on which CLECs’ are to shift to other wholesale offerings and services, or to self-provisioned facilities.  The parties have not been able to reach agreement on several critical portions of the terms and conditions in the interconnection agreement that implement the TRRO’s directives.  The most important of the parties’ disputes are addressed below.


A.
The caps on high-capacity loops and transport must be implemented through contract language that is consistent with the FCC’s analysis in the TRRO.

In the TRRO the FCC describes its perspective on when a CLEC is impaired without access to the ILECs’ network elements under § 251 and when a CLEC would be expected to turn to other sources of facilities, including self-provisioning.  Among the factors the FCC examined are the following;


*
operational characteristics—for example, how CLECs use dedicated transport and where they already have deployed their own facilities; 


*
economic characteristics—for example, whether the cost of deployment of dedicated transport increases with the length of the transport segment and the factors competitors consider in making decisions on when and where to deploy their own facilities; and 


*
geographic market—for example, the wire center level of granularity as an appropriate area in which to consider revenue opportunities and evidence of competitive self-deployment of high-capacity loops.


From this analytical perspective, the FCC established specific thresholds for the number of fiber-based collocators in and number of business lines served by a wire center that it concluded indicate a CLEC is not impaired without access to high-capacity loops and transport.  It also established caps on the number of high-capacity loops and transport a CLEC could obtain as § 251 network elements.  The Coalition proposed contract language that implements the FCC’s analysis, objectives and decisions in every instance, while retaining for CLECs the ability to utilize network elements unbundled under § 251 to the full extent permitted.  SBC’s objections to the Coalition’s language and SBC’s counterproposals reflect SBC’s desire to retain maximum control over CLECs’ access to these network elements and impose the tightest restraints the TRRO can be read to imply.  The contrast is stark; the impact of the Commission’s decision on the competing language will have a significant impact on CLECs’ ability to compete in Missouri.
1.
The cap on DS1 transport applies only on routes where CLECs are not entitled to obtain DS3 transport, i.e., between wire centers classified as Tier 1 or Tier 2.

There is no debate regarding the fact that the FCC, in the TRRO, established a cap on the number of DS1 transport circuits a CLEC can obtain as UNEs pursuant to § 251(c)(3).  The dispute between the Coalition and SBC is with respect to the question of the specific circumstances where the cap applies.  The Coalition’s position is that the DS1 transport cap applies only on those routes where DS3 transport has been declassified, i.e., where CLECs are non-impaired with respect to DS3 transport.  Under the FCC’s new wire center-based transport impairment test, that would include all routes where the two end points are either Tier 1 or Tier 2 wire centers and, therefore, the relatively more dense wire centers.  SBC, however, asserts that the DS1 transport cap applies on all transport routes; that is, the cap applies not only on Tier 1 to Tier 1, Tier 1 to Tier 2, and Tier 2 to Tier 2 routes, but also on every route where one or both of the end points is classified as Tier 3 (the least dense and/or more rural wire centers).


The FCC addresses the cap both in its new rules and in the text of the TRRO.  While the rule provision (§ 51.319(e)(2)(ii)(B)) does not mention that the DS1 cap is limited to those routes where DS3 transport is non-impaired, the related paragraph in the body of the TRRO does, and it does so explicitly.  Specifically, ¶ 128 of the TRRO provides:

Limitation on DS1 Transport.  On routes for which we determine that there is no unbundling obligation for DS3 transport, but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits that each carrier may obtain on that route to 10 circuits.  This is consistent with the pricing efficiencies of aggregating traffic.  While a DS3 circuit is capable of carrying 28 uncompressed DS1 channels, the record reveals that it is efficient for a carrier to aggregate traffic at approximately 10 DS1s.  When a carrier aggregates sufficient traffic on DS1 facilities such that it effectively could use a DS3 facility, we find that our DS3 impairment conclusions should apply.  

(Footnotes omitted.)  (Emphasis added.)


In assessing the parties’ competing interpretations of ¶ 128, two observations are particularly important.  The first is that the FCC was unequivocal regarding the limitations on the DS1 transport cap.  In its first sentence of the quoted paragraph the FCC states a clear, mandatory predicate to application of this cap, i.e., “On routes for which we determine that there is no unbundling obligation for DS3 transport, but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits that each carrier may obtain on that route to 10 circuits.”  (Emphasis added.)  The second is that ¶ 128 sets out an explicit policy rationale underlying this cap.
  The fact that the FCC’s pronouncement of the limitation on the DS1 transport cap is stated so directly and is accompanied by a clear statement of the FCC’s policy rationale
 makes it impossible to ignore.  We are not dealing here with a stray word or ambiguous phrase – the FCC went out of its way to state a clear limitation on the DS1 transport cap and to explain its basis for that limitation.  


Equally telling is the fact that ¶ 128 constitutes the sum total of the FCC’s supporting rationale for a cap on UNE DS1 transport availability, and that the rationale is tied to protection of the FCC’s DS3 transport non-impairment findings:  “When a carrier aggregates sufficient traffic on DS1 facilities such that it effectively could use a DS3 facility, we find that our DS3 impairment conclusions should apply.”  (Emphasis added).
  In other words, the TRRO contains no rationale designed to support a DS1 transport cap that would apply to all transport routes; it only contains a supporting rationale that underlies a cap that applies on routes where DS3 transport is non-impaired per the Tier/wire center criteria.  


Yet, despite this clear language in the TRRO, SBC proposes to limit DS1 transports in a way that goes far beyond the FCC’s statement and supporting rationale.  SBC’s witness Carol Chapman contends in her rebuttal testimony that SBC’s position that the DS1 transport cap applies on all transport routes “is consistent with the FCC’s rule and the text of the TRRO.”
  Her assertion is plainly wrong.  Ms. Chapman’s citation to ¶ 126 of the TRRO (“we [the FCC] do not impose on incumbent LECs an unbundling obligation for DS1 transport where we can reasonably infer that alternative wholesale transport service exist or are likely to exist”) is misplaced because that paragraph does not address the transport cap, but instead is part of the general discussion regarding impairment/non-impairment considerations for DS1 transport under the Tier/wire center approach.  Notably, Ms. Chapman in her discussion omits the fact that in that same ¶ 126, the FCC found the non-impairment circumstances for DS1 transport to be quite narrow – non-impairment exists for DS1 transport only on routes where both end points are Tier 1 wire centers.
  On all other routes, that is on all routes where either end point is a Tier 2 or a Tier 3 wire center, CLECs are impaired without UNE DS1 transport and incumbent LECs continue to bear that unbundling obligation under § 251.  

Ms. Chapman also asserts that ¶ 128 of the TRRO actually supports SBC’s position, referencing the FCC’s finding of a DS1 cross-over point at 10 circuits and that at a 10 DS1 transport circuit level a carrier could effectively use a DS3 facility.  But as noted above, this discussion completely ignores the express limitation stated in the first sentence of ¶ 128 (that the DS1 transport cap applies on routes “for which we determine that there is no unbundling obligation for DS3 transport” but where impairment exists for DS1 transport), and the FCC’s direction that the DS1 transport cap be applied in a manner that is consistent with its DS3 transport impairment conclusions.
  


The notion that the lack of a DS1 transport cap on routes where UNE DS3 transport remains available could imperil the DS3 transport cap (12 DS3 circuit per route) is likewise not credible and is contradicted by the TRRO.  All one need do is “do the math,” as they say.  There are 28 DS1s per DS3, and thus a 12 DS3 cap per transport route equals 336 DS1 circuits.  With an economic cross-over point estimated at 10, the notion that there is realistic danger that a CLEC might undercut the 12 DS3 transport circuit cap on a route by deploying more than 336 DS1 circuits is absurd on its face.  The FCC clearly came to the same conclusion as reflected by its express limitation on the DS1 transport cap to those routes where “there is no unbundling obligation for DS3 transport.”
 


The Coalition’s proposed language in Section 10.10.1 of Attachment UNE 6 gives effect to ¶ 128.  That language states as follows:

SBC will provide DS1 Dedicated Transport unbundled under Section 251 on all routes between SBC wire centeres [sic] that are classified as Tier 2 and Tier 3 on one or both ends of the route.  (The classification criteria for SBC wire centers is set forth in Section 5.4.2 of this Attachment.)  CLEC may obtain a maximum of 10 DS1 Dedicated Transport circuits on each route for which SBC is required to provide only DS1 Dedicated Transport under Section 251.  (The maximum of 10 DS1 Dedicated Transport circuits will not apply on any route where an SBC wire center classified as Tier 3 is on one or both ends.)  (The classification criteria for SBC wire centers is set forth in Section 5.3.2.5 of this Attachment.
  


Under the Coalition’s language, CLECs can obtain UNE DS1 transport without any cap on all routes where DS3 transport is available under§ 251.  The cap on UNE DS1 transport will apply only on routes where UNE DS3 transport is not available, and thereby assures that CLECs cannot use multiple UNE DS1s to substitute for a UNE DS3.  The Commission should adopt that contract language proposed by the CLEC Coalition and reject the language proposed by SBC.  For the Commission to do otherwise would create a significant limitation on UNE availability that is not sanctioned by the TRRO, and which would unnecessarily and unreasonably burden competition in Missouri.
2.
Implementing the cap on high-capacity loops requires that the agreement contain a definition of “building” that is consistent with the FCC’s analysis and can be applied to real world circumstances.

The FCC capped the number of high-capacity loops that CLECs can obtain as UNEs under§ 251 in those areas where high-capacity loops are available on an unbundled basis, and determined that a CLEC can obtain no more than one DS3 loop and no more than ten DS1 loops to each “building.”
  The FCC did not define “building,” but such a definition is critical to ensure that it properly reflects the FCC’s analysis concerning whether it is economically feasible for CLECs to deploy their own loop facilities in light of the cost of construction and the revenue opportunities available.


The CLEC Coalition proposed a definition of “building” that comports with the FCC’s analysis and supports the TRRO’s underlying objectives.  SBC’s witness Roman Smith objected to the definition, calling it “far-fetched” and contending that it would result in multi-tenant buildings that reasonably should be one building.
  Mr. Smith claims that what constitutes a building is obvious in the industry, but if one gives any thought to the actual variety of working and living arrangements that exist, SBC’s simplistic view is clearly wrong.  Mr. Ivanuska’s Direct Testimony makes clear that the FCC’s analysis was focused on commercial buildings, particularly multi-tenant office buildings.
  Presumably SBC’s myopic view reflects the way it maintains its own network records – a single street address for any and every structure no matter its size or function.  But, whatever the basis of SBC’s view, the fact remains that SBC’s definition will effectively curtail CLECs’ use of DS1 UNE loops by giving SBC maximum ability to refuse CLECs’ orders.  The Coalition’s definition in Section 4.7.1 of Attachment UNE 6 is as follows:
(B)
A “building” is a permanent physical structure in which people reside, or conduct business or work on a daily basis and which has a unique street address assigned to it.  With respect to a multi-tenant property with a single street address, an individual tenant’s space shall constitute one building for purposes of this Attachment (1) if the multi-tenant structure is subject to separate ownership of each tenant’s space, or (2) if the multi-tenant structure is under single ownership and there is no centralized point of entry in the structure through which all telecommunications services must transit.  As an example only, a high-rise office building with a general telecommunications equipment room through which all telecommunications services to that building’s tenants must pass would be a single “building” for purposes of this Section 4.7. A building for purposes of this Section 4.7 does not include convention centers, arenas, exposition halls, and other locations that are routinely used for special events of limited duration.  Two or more physical structures that share a connecting wall or are in close physical proximity shall not be considered a single building solely because of a connecting tunnel or covered walkway, or a shared parking garage or parking area so long as such structures have a unique street address.  Under no circumstances shall educational, governmental, medical, research, manufacturing, or transportation centers that consist of multiple permanent physical structures on a contiguous property and are held under common ownership be considered a single building for purposes of this Section 4.7.
As CLEC Coalition witness Ivanuska testified, the CLEC Coalition definition is intended to address the complexities arising when one considers multi-tenant properties and structures such as convention centers where special, more elaborate telecommunications services are provided on a one-time basis for events.
  


SBC’s more simple definition that is in its DPL and which Mr. Smith states is the definition SBC continues to support
 states merely that a building is “a structure under one roof or two or more structures on one premises which are connected by an enclosed or covered passageway.”  Such a definition could present serious obstacles to telecommunications deployment if, for example, several high-rise structures were connected by an underground parking garage, even though each of those buildings operated as a wholly separate structure.  For purposes of the FCC’s economic analyses, it is simply economically infeasible to provision DS1 or DS3 loops to numerous customers in a “building” unless there is a single location in or near the building to which a CLEC may construct its facilities.
  It is irrelevant whether the structure is “under one roof” if construction must be done in the same manner as if the various customers were in wholly separate structures.  The Coalition’s definition therefore recognizes that various parts of a structure under a single roof should not be considered to be a “building” unless there is a single general telecommunications equipment room where a CLEC may bring its facilities.


Most multi-tenant office buildings will have such a central plant facility to which fiber may be run.  The building in which the Missouri Commission offices surely does.  Similarly, many large shopping centers or multi-tenant residential properties with the demarcation point at the MPOE will have a single point to which facilities may be built.  But a strip shopping center may have a single continuous roofline and a covered walkway, yet have individual points of entry into each store; in such a case, they can only logically be viewed as if they were free-standing buildings.


The economic feasibility of constructing facilities also underlies the other Coalition exceptions to the definition of “building.”  For example, a structure used for special events will have telecommunications facilities in place that are used on a daily basis.  But the events themselves will often require additional high-capacity loops used for a limited purpose and a limited time period.  It would be infeasible for a CLEC to build out such facilities for a one-time use; hence, such structures would not be considered a “building” under the CLECs’ definition.
Finally, the campus structures typical in governmental and educational campuses appear to be excluded under SBC’s definition.  The Coalition, however, has expressly considered such a building arrangement in its definition to ensure that there is no ambiguity in the future concerning such structures.  


The Coalition recognizes there are limitations to the number of high-capacity loops it may obtain from SBC in the future, even in those buildings where the CLEC is still impaired.  No definition will be perfect.  The Commission should also recognize, however, that it should not ignore that impairment and the FCC’s economic analysis underlying it by placing too restrictive a definition on “building.”  The Coalition’s revised definition is a fair and balanced approach that should be approved.


B.
The interconnection agreement must implement the FCC’s directive regarding CLEC self-certification.

Among the language missing from Attachment UNE 6, as SBC originally proposed to draft it, is any mention of the self-certification process available to CLECs under the TRRO.  The FCC specified the process by which CLECs are to submit orders for DS1 or DS3 loops or transport circuits as § 251 UNEs.  In ¶ 234, the FCC stated:

We therefore hold that to submit an order to obtain a high-capacity loop or transport UNE, a requesting carrier must undertake a reasonably diligent inquiry and, based on that inquiry, self certify that, to the best of its knowledge, its request is consistent with the requirements discussed in parts IV, V, and VI above and that it is therefore entitled to unbundled access to the particular network elements sought pursuant to section 251(c)(3).  Upon receiving a request for access to a dedicated transport or high-capacity loop UNE that indicates that the UNE meets the relevant factual criteria discussed . . . ., the incumbent LEC must immediately process the request.  To the extent that an incumbent LEC seeks to challenge any such UNEs, it subsequently can raise that issue through the dispute resolution procedures provided for in its interconnection agreements.  In other words, the incumbent LEC must provision the UNE and subsequently bring any dispute regarding access to that UNE before a state commission or other appropriate authority.


As Mr. Cadieux testified on behalf of the Coalition, the FCC’s decision on self-certification is extremely important to CLECs.  In her rebuttal testimony, SBC witness Carol Chapman offers language that provides for the self-certification process in the context of wire center classification.
  The Coalition finds SBC’s proposal set forth in Section 1.1 of its proposal acceptable.  The Coalition cannot accept all aspects of the language, however.  The Coalition has proposed language in Sections 4.7.2, 4.7.3 (which has been agreed to in large part by the parties), and in Section 4.7.4 of Attachment UNE 6 that effectuates this process.  This language provides the terms and conditions that can be followed in a straightforward manner and should be approved, but Section 1.1 proposed by SBC on page 36 of Ms. Chapman’s rebuttal would be acceptable.  

C.
The Transition Plan established by the FCC in the TRRO contemplates that CLECs will have an opportunity to execute an orderly transition from § 251 network elements to other wholesale services, with minimal adverse impact on CLECs’ embedded customer base.

In this Commission’s Order Regarding Continued Provisioning of Service, the Commission ordered that SBC accept and provision CLECs’ orders for unbundled local switching/UNE-P for moves, adds and changes to service being provided to CLECs’ embedded customer base.  The Commission’s decision correctly implemented the FCC’s directive in the TRRO for unbundled switching and UNE-P and should be confirmed in the language of the successor interconnection agreement.  Moreover, it would be entirely appropriate and fully consistent with the FCC’s directive to adopt the CLECs’ language that provides for moves, adds and changes to § 251 UNE loops as well during the FCC’s Transition Period.  


It is obvious from even a cursory reading of the FCC’s determinations in the TRO, the Interim Rules, and the TRRO that the FCC considered it imperative that CLECs  be given time to transition from their reliance on network elements unbundled under § 251 to self-provisioning or other wholesale arrangements.  The FCC reached this conclusion not out of a desire to benefit CLECs, but in order to protect CLECs’ customers from needless disruption.  Notably, the FCC’s Interim Rules established a six-month transition period, but that time frame was expanded in the TRRO to 12 months for unbundled local switching, UNE-P, and high-capacity loops and transport, and expanded to 18 months for dark fiber loops and transport.  These expanded time frames and the FCC’s discussion in adopting them in and of themselves indicate a deliberate decision to permit CLECs ample time to put into place whatever operational alternatives they select, including negotiating and completing amendments to their interconnection agreements. 


The FCC clearly required that CLECs be able to provide continued and uninterrupted service to their embedded customer base during the period of the Transition Plan.  In ¶ 199 of the TRRO, with respect to continued provision of UNE-P during the transition period, the FCC stated:

During the twelve-month transition period, . . . , competitive LECs will continue to have access to UNE-P priced at TELRIC plus one dollar until the incumbent LEC successfully migrates those UNE-P customers . . . .

Then, as to unbundled local switching, the FCC states:

However, within that twelve-month period, incumbent LECs must continue providing access to mass market unbundled local circuit switching at a rate of TELRIC plus one dollar for the competitive LECs to serve those customers until the incumbent LECs successfully convert those customers to the new arrangements.

The FCC’s rules likewise recognize that the ILEC is obligated to provide CLECs with access to local circuit switching (and, thus UNE-P) “to serve [CLECs’] embedded customer base of end-user customers.”


If CLECs are to be able to plan for and put into place an orderly transition plan, they need to be able to be as responsive in meeting the needs of their existing customers as they were before the TRRO was issued.  This is not a time for customers to lose confidence in their provider.  CLECs need to be able to submit orders for network elements that accommodate requests made by their existing customers for service moves if the customer changes its location, for adds if the customer desires to augment the service it receives, and for changes to the features the customer is receiving as part of its service.   


To avoid needless churn, unnecessary costs and disruptions to CLECs efforts to develop and implement orderly transitions, the Coalition proposes language in Section 7.1 of Attachment UNE 6 that defines under what limited circumstances CLECs are entitled to access to unbundled local switching during the Transition Plan to serve the embedded customer base.  The language incorporates moves, adds, and changes and ensures that after the end of the Transition Plan, under the TRRO, CLECs are no longer able to place such orders.  In Section 4.7.2. of Attachment UNE 6, similar language would provide the same opportunity and protections for CLECs using UNE loops that have been “declassified.”  A full reading of the FCC’s analysis regarding CLECs’ need to effect an orderly transition of their individual embedded customer base supports permitting moves, adds and changes for these network elements as well during the FCC’s Transition Plan.  

 SEQ CHAPTER \h \r 1V.   CONTRACT TERMS GOVERNING CLECs’ SHIFT FROM

§ 251 NETWORK ELEMENTS TO OTHER WHOLESALE SERVICES

CLEC Coalition Issues 1(E), 2(D), 17(C)


There are at least four scenarios in which a CLEC must move from a service or element provided under § 251 to another service.  First, a CLEC may order a loop or transport during the Transition Plan and have its access to the loop or transport as a § 251 UNE eliminated because a wire center’s classification subsequently changes.  As Mr. Cadieux testified on behalf of the Coalition, in this situation a CLEC should have whatever time remains in the transition period to move off the § 251 UNE and onto another service.
  Second, it may be that a CLEC in good faith orders and SBC provisions a § 251 UNE loop or transport, but on further investigation it is determined that the CLEC was not entitled to it.  In that instance, the CLEC still needs a reasonable time to move off that § 251 loop or transport and onto another SBC wholesale service or obtain service from another competitor if available.  If the CLEC does not take any action, SBC should be permitted to move the CLEC’s service to special access and bill the CLEC accordingly.   


Third, under the TRRO’s Transition Plan, CLECs must move off certain § 251 UNEs by a date certain.  CLECs using unbundled local switching/UNE-P, and high-capacity loops and transport in certain locations must migrate their customers to other wholesale services within 12 months.  CLECs using dark fiber loops must migrate to other services or arrangements within 18 months.  


The Coalition has proposed language for all these scenarios that focuses on providing a reasonable time for CLECs to disconnect existing service or place orders for other facilities, while still permitting SBC to move the CLEC to an analogous service, such as special access, if the CLEC takes no affirmative action.
  In some instances the Coalition is proposing a specific date by which CLECs must act.  Generally, the Coalition is proposing a 45-day time frame for the CLEC to determine what its options are with respect to other services and to place its order.  The Coalition’s proposed language strikes a fair and reasonable balance between the CLECs’ need for a reasonable process and reasonable time frame and SBC’s need for finality.        


SBC is proposing a fifth scenario as well:  issuance of an FCC order or a court decision that eliminates the § 251 unbundling requirement for one or more of the network elements ordered to be provided in the TRRO.  CLECs oppose this language in total because it is drafted in terms of “lawful UNEs” (or “§ 251(c) UNEs”) and as drafted would permit SBC to unilaterally determine whether it has an obligation to unbundle under its own interpretation of the FCC’s order or court’s decision.

VI.   COMBINATIONS:  SBC’S OBLIGATIONS WHEN A
CLEC ELECTS TO PERFORM ITS OWN COMBINATIONS

CLEC Coalition Issue 48


The CLEC Coalition seeks to retain contract language now in the M2A that addresses SBC’s obligations when a CLEC elects to perform its own combining, and requires SBC to provide a secured frame room option in SBC’s central office where this can be done by the CLEC.
  A CLEC would have access, by extension, to SBC’s main distribution frame without having actual access to the frame itself.  


SBC witness Carol Chapman testified that CLECs should collocate if they want to do their own combining and commingling.
  Mr. Ivanuska pointed out, however, that collocation is a very expensive undertaking and uneconomic if a CLEC is serving only a few customers from a central office.
  The secured room could be the technological equivalent of a caged collocation environment, but would allow CLECs who do not have a collocation in the SBC end office to have a secure environment in which to do combining.  SBC’s main objection appears to be cost recovery.
  As Mr. Ivanuska testified, the Coalition does not believe CLECs should be forced to bear the financial consequences of network management decisions SBC makes and force upon them; however, if necessary, CLECs will pay reasonable costs SBC incurs in construction.
  

There will be instances where SBC will not do combining or commingling for CLECs.  CLEC will need a physical presence in that particular end office to perform that function.  The secured frame room requirement should be maintained in the ICA, particularly if the Commission determines that § 271 checklist items do not have to be commingled by SBC on behalf of a requesting CLEC.

VII.   ENTRANCE FACILITIES:  ACCESS TO INTERCONNECTION FACILITIES AT COST-BASED RATES REMAIN 

AVAILABLE PURSUANT TO TRRO ¶ 140
CLEC Coalition Issue 2(B)


In its examination of unbundled dedicated transport in the TRO, and again in the TRRO, the FCC determined that CLECs were not impaired without access to one form of dedicated transport — entrance facilities — as an unbundled network element under § 251 of the Act.  The Coalition agrees this is what the FCC stated in both the TRO and the TRRO.  The FCC went on to state, however, that 

[w]e note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone exchange service and exchange access service.  Thus, competitive LECs will have access to these facilities at cost-based rates to the extent that they require them to interconnect with the incumbent LEC’s network.


The Coalition’s proposed contract language tracks the FCC’s conclusion, distinguishing between entrance facilities used for interconnection versus those used as UNEs:

1.2.4
The Parties agree that the FCC in its Triennial Review Order determined in ¶ ____ and confirmed in ¶ 140 of the TRRO that the FCC’s finding of non-impairment with respect to entrance facilities does not alter CLEC’s right to obtain  interconnection facilities pursuant to Section 251(c)(2) and to have access to these facilities at cost-based rates to the extent CLEC requires them to interconnection with SBC’s network.    


Nonetheless, SBC has rejected this language.  The Coalition considers its proposal to be a straightforward implementation of the FCC’s ruling and urges the Commission to adopt this language.  As Mr. Cadieux explained on redirect examination, interconnection facilities and entrance facility UDT are two different types of facilities used for two different purposes:  the former connect one LEC’s switch to another LEC’s switch, whereas the latter simply constitute the most aggregated piece of a totally dedicated transmission path connecting a CLEC’s customers to the CLEC’s switch (i.e., to provide dial tone).
  The Coalition’s proposed language accurately captures and implements this distinction.  

By contrast, SBC appears to consider all interconnection (known in the M2A as “leased”) facilities to be the same as unbundled dedicated transport.  What SBC refuses to recognize is that the entrance facilities the FCC addresses in the TRO and TRRO are only those necessary for connection of § 251 UNEs.  The FCC’s statement in ¶ 140 of the TRRO makes it abundantly clear that facilities used for trunking between CLEC switches and ILEC switches are to continue to be provided at cost based prices and, thus, are treated very differently from UNE entrance facilities.  The facilities necessary to connect from CLEC switch locations to the SBC serving wire center in order to connect to other UNEs were previously classified by the FCC as UNE-Unbundled Dedicated Transport (UDT), and were considered § 251 UNEs until issuance of the TRO.  


Interconnection (“leased”) facilities were never considered § 251 unbundled dedicated transport, however.  The facilities used to connect from CLEC switch locations to POIs were never considered UDT or Entrance Facilities.  Interconnection (“leased”) Facilities can be facilities that connect from the CLEC switch location to the SBC central office closest to the CLEC, and interoffice facilities that connect from the serving SBC central office to other SBC central offices.  In some situations, especially POIs at suburban and rural exchanges, there are no alternative providers for the needed facilities.  SBC is obligated under the Act to provide facilities necessary to interconnect at cost-based prices.  


Interconnection (“leased”) facilities are legally distinct from “UNEs” in this regard.  As can be seen from the statutory language quoted below, the Act recognizes that interconnection facilities and network elements are two distinct classes of facilities/services, although they are subject to the same costing/pricing standards.  

(d)
Pricing Standards.  –


(1)
Interconnection and network element charges.—Determinations by a State commission of the just and reasonable rate for the interconnection of facilities and equipment for purposes of subjection (c)(2) of section 251, and the just and reasonable rate for network elements for purposes of subsection (c)(3) of such section—



(A)
shall be—



(i)  based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable), and



(ii) nondiscriminatory, and


(B)
may include a reasonable profit.
  

SBC witness James Hamiter posits an artificially narrow definition of interconnection facilities under § 251(c)(2) of the Act.  He contends that the Act does not require SBC to provide cost-based connecting facilities between its network and the CLEC’s network for the exchange of traffic.
  In support of that conclusion he cites to ¶ 176 of the FCC’s First Report and Order.  That citation is, however, misplaced.  The FCC therein rejected a contention that the ILEC interconnection obligation includes transport and termination of traffic and did so on the grounds that to read transport and termination of traffic into the interconnection requirement would effectively read the reciprocal compensation provisions out of the Act.  The important point for purposes of this discussion is that transport and termination traffic occurs after the traffic reaches the terminating carrier’s switch and involves carriage of the traffic to the called party on the terminating carrier’s network.  Thus, the FCC was there addressing a separate and distinct issue.  

Moreover, Mr. Hamiter’s assertion that SBC bears no obligation to provide interconnection facilities under § 251(c)(2)
 is in direct conflict with the FCC’s findings in both the TRO (“In reaching this determination we note that, to the extent that requesting carriers need facilities in order to ‘interconnect[] with the [incumbent LEC’s] network,’ Section 251(c)(2) expressly provides for this and we do not alter the Commission’s interpretation of this obligation”) (emphasis added),
 and the TRRO (‘We note in addition that our finding of non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain interconnection facilities pursuant to section 251(c)(2)…Thus, competitive LECs will have access to these facilities at cost-based rates to the extent that they require them to interconnect with the incumbent LEC’s network.”)  (Emphasis added.)
   

The Commission should approve the Coalition’s proposed language; it recognizes the relevant statutory and factual distinctions, and straightforwardly implements the FCC’s ruling in the TRRO.  

VIII.   CONVERSIONS
CLEC Coalition Issues 8, 30 and 32

As explained in the prefiled testimony of Mr. Cadieux, the CLEC Coalition believes that the contract must contain language providing that conversions of special access to § 251 UNE combinations under the new EELs eligibility rules and to commingled arrangements have to be done on a prompt, efficient, nondiscriminatory basis.
  A CLEC’s ability to convert a circuit from special access to UNEs was an important part of the TRO, and permits a CLEC to take advantage of its legitimate legal rights to purchase cost-based UNEs whenever they are available.  SBC should not be permitted to drag its feet on conversions; delay in this context merely prolongs the amount of time SBC can collect the much higher special access rates that the CLEC is attempting to avoid when it converts the circuit to a TELRIC-priced UNE.

The disputes related to conversions are DPL Issue #8, which addresses the question of when the processes will be ready.  The CLEC Coalition believes the processes should be ready to go when the interconnection agreement is approved.  Issue #30 has to do with when the billing based on UNE rates, terms, etc., versus special access terms, begins.  The CLEC Coalition believes there should not be a long period between the actual conversion and when the proper billing begins with the result being that a CLEC continues to be charged the higher special access rate.
  And finally, Issue #32 deals with ratcheting.  As Mr. Cadieux explained the CLEC Coalition position on this issue, to the extent that ratcheting is permitted as a function of the special access tariff separate and apart from the FCC’s decision in the TRO, it should continue to remain available.


Mr. Cadieux explained the parties’ dispute regarding billing when a CLEC converts a special access circuit to a UNE Combination, including conversions to EELs.
  The dispute concerns the timing of CLECs’ ability to be billed the rates applicable to UNEs, which are significantly lower than the rates that apply to special access.  CLECs are required to pay SBC any early termination charges they may owe for ceasing to use a special access service prior to the date of a contract that gives them a discount based on length of term or volume.  CLECs do not dispute these charges, but when a CLEC converts the arrangement, it is appropriate that SBC put the new rates into effect promptly, rather than using the conversion as a sort of “collection tactic” for any early termination charges that may be owed.  

 SEQ CHAPTER \h \r 1IX.   IMPLEMENTATION OF THE TRO’s REQUIREMENTS 

FOR EELs AND ROUTINE NETWORK MODIFICATIONS

CLEC Coalition Issues 9, 15, 19, 27


At the same time that the FCC determined in the TRO that CLECs were not impaired without access to certain network elements that previously had been required to be unbundled under § 251, the FCC (1) confirmed the ILECs’ obligations regarding routine network modifications, and (2) revised the eligibility standards for EELs to make them more available to CLECs.  These decisions benefited facility-based CLECs by increasing their ability to efficiently manage their networks and expand the physical locations they can serve.  The D.C. Circuit’s decision in USTA II did not alter the FCC’s rulings on these matters.


The need on the part of CLECs to implement these aspects of the TRO has been overshadowed, however, by SBC’s relentless characterization of the industry’s battle concerning UNEs as a struggle over UNE-P alone, and was further stymied by SBC’s and other ILECs’ contention following USTA II that the only network element still required to be unbundled under § 251 is an analog loop.  SBC has made these arguments, complaining repeatedly that it has been forced to wait years to see the elimination of UNE-P but conveniently ignoring the fact that CLECs have waited just as long to obtain these and other benefits of the TRO.


The parties’ disputes on contract language implementing access to EELs and setting forth SBC’s obligations to provide routine network modifications reflects the parties’ fundamental difference in perspective.  SBC proposes language that is as restrictive and controlling as possible.  CLECs propose language that provides full access to EELs and routine network modifications in accordance with the FCC’s rulings in the TRO and with no more limitations, and no more potential restrictive interpretations by SBC, than the FCC’s language require.  The Coalition urges the Commission to weigh the competing contract language with this difference in perspective in mind. 


A.
The benefits of the FCC’s decision establishing less restrictive eligibility standards for access to EELs should not be diluted by the restrictions SBC’s now seeks to impose.  

In the TRO, the FCC discussed its efforts over a period of years to establish eligibility standards for access to EELs that would permit CLECs to obtain the benefit of this loop and transport combination while preventing carriers from “gaming the system” by using EELs to provide long distance services.
  Based on its experience with previous standards that proved less than optimal,
 and in response to the comments received in the Triennial Review proceeding, the FCC adopted a new set of requirements to govern access to EELs.
  Although the FCC’s new EELs eligibility standards are among the most straightforward decisions in the TRO, the parties have not been able to reach complete agreement on implementing language.  In almost all instances, the disputes center on SBC’s desire either to graft on to the EELs provisions some additional requirements or a level of control that is beneficial to SBC, or to advocate language that is vague, unclear or otherwise hampers CLECs’ ability to decisively obtain access to an EEL without later disputes.  


As Coalition witness Cadieux testified, the way that SBC chooses to the structure the EELs section, even the title SBC would use, makes the portion of Section 2.20 that lays out the requirements for obtaining EELs more difficult to comprehend that it needs to be.  For example, SBC objects to using the term “EELs” in the title of the section of Attachment UNE 6 that addresses EELs (Section 2.20), insisting on using the term “high capacity included arrangements” instead.
  SBC’s terminology is awkward and unenlightening, particularly when it is used as the title of a section, and the implication of not titling this section of the contract as “EELs” carries the clear implication that some unnamed service arrangement must also meet the eligibility criteria the FCC established.  But, nothing in the TRO says that the criteria apply to anything other than high-capacity EELs.  And, SBC has rejected the Coalition’s language that makes clear that the eligibility requirements apply only to high-capacity EELs, not to DS0 loops combined with DS1 or DS3 transport – low capacity EELs.
  It is important to clarify this now to avoid any later dispute and delay.  Clarity is especially important because there are CLECs that will opt into this agreement and will be relying on its content.   


In contrast to CLECs’ effort to clarify the EELs provisions in Attachment UNE 6, SBC proposes to add a very long paragraph (see Section 2.20.2.2.7) “by way of example” that as Mr. Cadieux testified appears intended solely to prevent CLECs from commingling EELs with any other services, although the TRO specifically granted CLECs the right to commingling and did so without these prohibitions.
  The convoluted language not only improperly restricts CLECs’ use of EELs, but also actively raises more questions and creates uncertainty for the reader.  


In addition to adding needless complexity with the competing language SBC is proposing for EELs, SBC adds restrictions that do not exist in the TRO.  First, SBC would add a requirement that CLECs tell SBC the local telephone numbers CLEC is assigning to its customer.  As Mr. Cadieux testified, that is not a requirement in the FCC’s rule and CLECs strenuously object to supplying this information to SBC.
  Second, SBC alters the wording of the requirement regarding circuits with assigned telephone numbers so that each DS3 must have at least 28 local voice telephone numbers assigned to it.  As Mr. Cadieux explained, this requirement alone limits CLECs’ ability to have EELs using DS3s because CLECs could very well be prevented from obtaining the EEL until the DS3 is “full,” that is, all of the potential 28 DS1s might actually have to be in use.
  SBC could use its proposed language to limit CLECs’ right to access an EEL that is comprised of a DS3 unless the CLEC can fill it entirely.  The Coalition’s language in Section 2.20.2.2.2. provides that there will be telephone numbers for 28 DS1s when the DS3 is “fully utilized,” thereby tying the telephone number requirement to the actual number of DS1 circuits on the DS3 that are being used. 


Third, SBC would require a CLEC to provide “sufficient proof” that a new EELs circuit will provide 911 service; this type of general language opens the door to allowing SBC to require CLECs to comply with unknown and unstated requirements that CLECs can only guess at today.  The EELs rule requires only that the circuit in question be capable of providing 911 and that the CLEC certify to that fact.  It does not condone SBC requiring some unspecified type and quantity of proof that only it could unilaterally judge as to sufficiency.


The purpose of the EELs eligibility criteria established by the FCC is to prevent interexchange carriers from using UNEs, rather than special access and other arrangements, to provide long distance services.  The restrictive language SBC is proposing is not in the FCC’s Rule requirements nor in the TRO.  Moreover, where CLECs have sought to add clarity to the contract regarding how and how often CLECs will certify that the EELs requirements are met, SBC has rejected that language in favor of telling CLECs to fill out SBC’s form.  
The Coalition has proposed specific language regarding the certification CLECs must provide, language that recognizes that a CLEC may order more than one EEL at a time or may disconnect circuits, and that SBC may reasonably request an updated “certification” as well.  This language is superior to SBC’s but SBC has rejected it in total.  Below, in underlined text, is the Coalition’s proposal; SBC’s proposed language is in bold.


2.20.6
Before accessing requesting (1) a converted High-Capacity Included Arrangement, (2) a new High-Capacity Included Arrangement, or (3) part of a High-Capacity Included Arrangement that is a commingled EEL as a UNE, CLEC must certify to all of the requirements  set out in Section 2.20.2.  CLEC may provide this certification by sending a confirming letter to SBC MISSOURI or by completing a form provided by SBC MISSOURI either on a single circuit or a blanket basis at CLEC’s option. A disconnect notice for any single circuit shall be sufficient to constitute notification to SBC MISSOURI that a blanket certification for multiple circuits that were part of a single order has been modified.  In addition, CLEC may provide written notification to SBC MISSOURI from time to time, or will provide in response to SBC MISSOURI request made no more often than once each calendar year, certifying that its circuits satisfy all of the requirements of Section 2.20.2.  CLEC must provide the certification required by Section 2.18 on a form provided by SBC MISSOURI, on a circuit–by–circuit / service–by–service / Included Arrangement-by-Included Arrangement basis. 

Finally, the contract terms that govern SBC’s ability to audit, and to require CLECs to relinquish EELs if a CLEC is found to have failed to “materially comply” with the EELs eligibility criteria, are in dispute because SBC’s proposals allow it to hold more control over CLECs’ operations than is commercially reasonable.  SBC has totally rejected CLECs’ proposal that SBC provide notice and information on which it has based its decision to commence an audit.  The TRO grants SBC audits rights; CLECs do not contest that.  But audits are disruptive to a carrier’s operations and detract from employees’ other duties.  SBC should have some basis, other than curiosity or mere suspicion, for initiating the audit process and CLECs should have advance notice and at least a simple statement of the reason SBC is initiating an audit.  SBC has rejected CLECs proposal and offered no competing language on this point at all.
  


And, if an audit reveals that a CLEC did not materially comply with the eligibility criteria, SBC proposes that the CLEC be required to immediately convert the EEL or SBC will do it, and furthermore proposes that SBC will not have to wait a full 12 months before conducting another audit on that CLEC, despite the fact that the TRO provides for “annual” audits.  The Coalition’s language does not allow SBC to advance the date on which it can re-audit, and provides an opportunity for a CLEC to dispute the auditor’s findings by initiating a proceeding at the Missouri Commission.  The Coalition’s language also provides for a reasonable time for the CLEC to convert the EEL to another service before SBC can act, while protecting SBC’s financial interest in being paid the charges the CLEC actually owed by providing for a true-up.
    


Finally, there is the parties’ dispute regarding DS0 transport as a § 251 UNE.  SBC’s proposed contract language only identifies DS1 and DS3 transport circuits as network elements available under § 251, erroneously omitting DS0 dedicated transport.  The Coalition disputes this limitation on the types of dedicated transport that are available to CLECs because the FCC did not eliminate CLECs’ access to DS0 transport in either the TRO
 or the TRRO
.  However, if SBC’s proposed language in Sections 10 and 10.1 of Attachment UNE 6 is adopted, CLECs will have no ability under the ICA to request DS0 transport because SBC’s language defines and limits terms and conditions only to DS1 and DS3 transport.


The Coalition’s contract language addresses the issue in two ways – first, the Coalition does not propose to change Section 10 as it now exists in the M2A, which is the title and subject of that Section (Dedicated Transport).  Second, the Coalition’s proposed language in Sections 10.1 and 10.2 define Dedicated Transport consistent with the TRRO and would not limit the forms of dedicated transport to only DS1 and DS3.  Accordingly, under the Coalition’s proposed language, if a CLEC needed (or wanted to continue to use) DS0 Dedicated Transport, it could seek access to such transport under Section 10.


In the post-TRRO “new world,” DS0 transport may become increasingly important for CLECs moving off UNE-P as a service platform.  DS0 transport, connected to a DS0 loop could be used as part of a facilities-based strategy to serve low-capacity residential and small business customers now served using UNE-P.
  A “DS0 EEL” low-capacity loop-transport combination could be used along with a non-SBC switch to provide such services in the absence of unbundled switching from SBC.


The FCC has recognized that DS0 EELs should be available from ILECs.  In the TRO, the FCC noted that “a competitive LEC could obtain access to a DS0 EEL so long as the underlying UNEs are available pursuant to our impairment analysis.”
  Similarly, in the TRRO, the FCC assured CLECs that de-listing of certain UNE transport would not be detrimental in part by reminding noting that “competitive LECs continue to enjoy unbundled access to DS0 and high-capacity loops, dedicated transport, and EELs, meaning that such competitors should have access, in many circumstances, to incumbent LEC facilities at cost-based rates to provide the necessary transport of traffic to their switches.”


SBC must not be permitted to delete DS0 transport from the list of UNE transport available under § 251 in the ICAs.  Such contract language would directly countermand the FCC’s orders concerning availability of DS0 “low capacity” transport and EEL – and in the process deny CLECs a means to move from UNE-P to switch-based residential and small business service offerings.


B.
SBC should be required to perform routine network modifications consistent with the FCC’s ruling in the TRO.  
The evidence demonstrates that the CLEC Coalition’s proposed language best reflects the FCC’s decision in the TRO regarding the performance of routine network modifications to unbundled loops and dedicated transport.
  The language SBC proposes inserts qualifiers that limit SBC’s responsibilities, resulting in exclusions that the FCC did not recognize in the TRO and limiting the instances in which loops will qualify for routine network modifications. Specifically, CLECs object to those portions of SBC’s proposed language that expands the activities that are excluded from routine network modifications.  
Furthermore, the Coalition objects to SBC’s proposal that would allow SBC to impose ICB pricing for routine modifications.  The FCC has defined these modifications as “routine” because they are performed in the usual and normal course of provisioning service to customers.  SBC in most instances can be expected to have priced these modifications into its recurring and non-recurring charges.  To the extent it has not, it is incumbent upon SBC to demonstrate its costs and establish a rate for these modifications in the next Phase of this Docket, not insert ICB pricing into the parties’ agreement and create uncertainty for CLECs.


The FCC defines “routine network modifications” as “an activity that the incumbent LEC regularly undertakes for its own customers.”
  The definition is identical for local loops and dedicated transport facilities; therefore, unless specifically noted otherwise, CLECs’ discussion applies equally to both network elements.

1.
SBC’s proposed  Section 4.3.3 – 4.3.5 would impose restrictions not supported by the TRO’s discussion of Routine Network Modifications.

The CLECs’ contract language for routine network modifications is consistent with the TRO and 47 C.F.R. 51.319(a)(8) as follows:  

4.3.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that the incumbent LEC ordinarily attaches to a DS1
 loop to activate such loops for its own customers.   Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier, securing permits or rights of way, constructing new manholes or conduits, or installing altogether new terminals
 and SBC MISSOURI is not obligated to perform those activities.

4.3.3
Routine network modifications do not include constructing new loops; installing new aerial or buried cable; splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present; securing permits, rights-of-way, or building access arrangements; constructing and/or placing new manholes, handholes, poles, ducts or conduits; installing new terminals or terminal enclosure (e.g., controlled environmental vaults, huts, or cabinets); or providing new space or power for requesting carriers; or removing or reconfiguring packetized transmission facility.  SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier.  

When the FCC explains the ILECs’ obligations, it states that its “operating principle is that incumbent LECs must perform all loop modification activities that it [sic] performs for its own customers.”
  SBC, however, has a very narrow interpretation of the FCC rule and seeks through its proposed language (quoted above) to add qualifiers and limitations that are not found in the rule at all.  


The table below parses out each restriction in Section 4.3 and exclusion that SBC is proposing to put in the parties’ agreement and provides the Coalition’s response.
   

	SBC Missouri Language


	Coalition Response to SBC Justification



	Splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present.
	¶ 636 –   The FCC finds that the ILEC is not required to trench or place new cables for a requesting carrier.  That language is specifically found in Coalition’s language in § 4.3.2.  Neither the rule nor ¶ 636 discuss splicing cable.  SBC assumes that splicing cable equates to “new” cable, an assumption that CLECs do not agree with because splicing can occur for various reasons.  In fact, the FCC found in ¶ 637 that splicing into existing cable constitutes a “routine, day-to-day work” and, therefore is a routine network modification.



	Securing permits, rights-of-way, or building access arrangements.
	¶ 637 –   The FCC found that activities associated with building a new facility, such as securing permits or rights-of-way would not be included in routine activities.  However, SBC’s language goes far beyond the statement found in ¶ 637 in that SBC seeks to have no obligation at any time regarding CLECs’ use of SBC’s existing facilities.  It is difficult to understand how this exclusion would come into play or how it would be needed, given that SBC is modifying what already exists so that a CLEC can lease the loop or lease the transport.   In addition, the FCC’s discussion in ¶ 637 does not address building access at all.



	Constructing and/or placing new manholes, handholes, poles, ducts, or conduits.
	¶ 637 – SBC’s interpretation again goes beyond what is included in the list.  These exclusions are not found in the FCC’s rules.  We also note that while ¶ 637 suggests that the ILEC would not have to construct new manholes or conduits, SBC attempts to expand that discussion to other forms of facilities that were not suggested or listed by the FCC.  There are no technical or operational reasons to expand the list and SBC’s attempts to expand the list to “analogous” activities should be reviewed on a case-by-case basis between the parties rather than listed in the interconnection agreement. 



	Installing new terminals or terminal enclosures (e.g., CEVs, huts, or cabinets).
	¶ 637 – This exclusion is not found in the FCC’s rules.  The discussion in ¶ 637 of what the ILEC does not have to do is limited to an example of “installing altogether new terminals . . . .”  SBC tries to leverage this simple statement into a ban on work at all forms of terminals, not just those that are “entirely new.”   Again, we recommend that exclusions that are not listed in the FCC’s rules be addressed and reviewed by the parties on a case-by-case basis rather than listed in the interconnection agreement since there may be times where such a request is appropriate. 



	Providing new space or power for requesting carriers.
	¶ 637 – The FCC did not identify these activities as examples of what is not a routine network modification.  SBC’s reliance on the FCC descriptive phrase that activities that do not “encompass extensive delays” generally are routine ignores the examples given throughout this portion of the TRO and ignores the fact that the FCC’s phrase does not equate to an activity that would require “extensive engineering design.”  There is no basis in this paragraph to support this limitation as a blanket exclusion.  CLECs’ access to power and space — whether “new” to the CLEC or “new” in total because SBC would be creating it from scratch — should be a matter that is reviewed on a case-by-case basis, under the rubric of the FCC’s overarching principle that the ILECs are not required to undertake non-routine activities not routinely performed for the ILECs’ customers.  

       Importantly, the limitation that SBC seeks to insert here could have significant adverse implications and create disputes regarding SBC’s obligations to provide collocation.  In that respect, the collocation tariff provisions should apply without these limitations in the interconnection agreement.



	Removing or reconfiguring packetized transmission facility.
	¶¶ 272, 288, 290 – The Coalition agrees that SBC no longer must provide access to packet switching as an unbundled network element under Section 251.  SBC does have an obligation to allow CLECs to provide voice services when SBC establishes FTTH and FTTC arrangements and copper facilities do not exist.  Under the terms of this interconnection agreement, the language SBC is proposing could negatively impact CLECs’ limited right to provide voice.  It would be inappropriate to add this provision as an exclusion to routine network modifications as nowhere in the cited paragraphs is the FCC addressing that topic.  



This table demonstrates why the Commission should reject SBC’s proposed laundry list of additional exclusions laid out in its proposal as being unduly restrictive.  In each instance the language is unsupported by the FCC’s discussion in the TRO and has the potential to deny CLECs’ access to modifications that are routine, especially in the context in which they may be requested.  

2.
Routine Network Modifications are by definition “routine” and should not be priced on an ICB basis. 

Contrary to SBC witness Mr. Smith’s contention,
 CLECs do not object to SBC’s ability to recover any costs associated with loop and transport circuit provisioning that are not currently recovered, provided that SBC demonstrates that such costs are not recovered in its existing rates today.  AT&T witness Daniel Rhinehart testified that based on his personal knowledge of how SBC’s cost studies were prepared, he is firm in his belief that the costs of routine network modifications generally are fully covered.
  The CLEC Coalition remains concerned that SBC not be permitted to charge for an activity that is a routine network modification where the cost of performing that activity is already part of the recurring or non-recurring charges for the UNE.  The very fact that we are talking about routine network modifications means that SBC is performing these activities on a regular basis.  That is, the activity may not be being performed all the time, but it is being performed much of the time the loop or transport is being provisioned.  


At this juncture, there are no cost studies in evidence which can be reviewed by the parties and Staff.  It is not possible to definitively conclude, on a modification-by-modification basis whether and which routine network modifications are already contemplated in existing rates.  SBC has not presented any cost information; rather it has simply asserted in language proposed in Mr. Smith’s rebuttal testimony that certain items, such as repeaters, are not included in existing rates.  No cost estimate is set out, no information provided, notwithstanding the fact that the TRO and the accompanying routine network modification provisions have been known to SBC for some eighteen months.  .  
SBC urges the Commission to resolve the absence of cost data by simply allowing SBC to charge CLECs on an “individual case basis” (ICB) for routine network modifications as and when SBC sees fit.  Charging on an “ad hoc” basis when SBC receives a request for a routine network modification is not acceptable.  CLECs will be put in the position of being forced to agree to whatever SBC proposes to charge, with no recourse, no standardization, and with SBC having succeeded in adding another level of delay and another source of dispute into CLECs’ efforts to provision services to meet customer needs.  Moreover, use of ICB pricing for routine network modifications would permit SBC to avoid its obligation to establish that its UNE prices comply with the mandatory TELRIC standard.  
CLECs will be driven to using SBC’s special access services to obtain pricing certainty and provisioning commitments that will allow them to deliver service to their customers for a promised price on a promised date.  This result would very likely be the outcome SBC prefers given the much higher rates generally applicable to special access.  SBC has the ability to present its cost studies at any time; SBC is the only entity that possesses the cost information on which rates can be set.  CLECs should not be subjected to the vagaries of ICB pricing when SBC is fully capable of presenting substantive cost data, rather than bald assertions on which rates for routine modifications can be set.  
X.   THE INTERCONNECTION AGREEMENT SHOULD INCLUDE 

A PROCESS FOR FUTURE DESIGNATION OF WIRE CENTERS

Mr. Cadieux testified regarding the CLEC Coalition proposal for an annual review and update of wire center classifications.
  He explained the issues that exist with respect to how SBC counts business lines and fiber collocators, and the need to develop an annual process that would include a prompt time period in which the parties would get access to underlying data so they could quickly tell the Commission whether they believe they have grounds to challenge the classification.  Mr. Cadieux pointed out in his direct testimony that SBC’s proposed language includes no process by which disputes are addressed, instead requiring only a 30 day notice period after which the wire center designation is implemented.
  Nor does SBC’s proposed language include any provision for CLEC review of the data and ability to bring a challenge to the Commission.
  

In her rebuttal testimony SBC witness Carol Chapman presents SBC’s proposal for resolving the disputes between the CLEC participants in this case and SBC.
  The Coalition believes that SBC’s process is a significant step in the right direction and that it could be workable with some modifications.  The Coalition does not retract its disputes regarding the parties’ differing interpretations of how business lines and fiber-based collocators should be counted.  The Coalition can agree with SBC that a process in which disputes regarding the classification of particular wire centers are addressed in individual cases is an acceptable mechanism for resolving the parties’ disputes regarding the implementation of the FCC’s rulings on counting business lines and fiber-based collocators.
   

Because the proposal was only presented for CLEC consideration in SBC’s rebuttal testimony, no Coalition witness testified as to the Coalition’s concerns and, as a result, these concerns are presented here in brief.  The Arbitrator may determine that the factual issues raised by SBC’s proposal must be addressed in a separate mini-proceeding however in order to develop a record on which SBC’s proposal can be judged.

The Coalition’s first concern and objection to SBC’s proposed process is that the time frames SBC proposes for moving off a UNE to which CLEC no longer is entitled are too short.  As demonstrated elsewhere in this brief and in testimony, the thirty-day time frames that SBC proposes do not permit CLECs to effect reasonable and orderly transitions.  SBC should allow CLECs at least the same time frames the Coalition is proposing elsewhere for effecting transitions from UNEs.

The Coalition’s second concern is related to the first one, namely, CLECs do not have access to the data on which SBC relies and no opportunity to verify its “baseline” accuracy now without initiating a dispute.  Setting aside the dispute on how fiber-based collocators should be counted, the fact remains that SBC may be unaware of affiliate relationships among CLECs as mergers and acquisitions occur, or may make an error in identifying the owner of a fiber facility in a collocation.  CLECs’ cannot anticipate which wire centers will be reclassified, or when, and will always be in the position of having to adjust their operations to meet these changes.  The difficulties CLECs will face in responding to wire center classifications will be just as great in the future as they are today.  It is unreasonable to not allow CLECs the time they need; the FCC’s transition plan timeframes are the appropriate place to look in determining what time frames are workable.   


Third, and again related to the impact on CLECs of changes in classification, is CLECs’ concern that frequent updates to SBC’s wire classification not only will cause operational problems for CLECs as employees must determine what alternatives that exist are the most economical and efficient manner of providing service, but also cause increases in CLECs’ cost if CLECs must pay non-recurring charges to disconnect and reconnect services.   The Coalition understands SBC’s desire to not be tied down to a specific date for making changes in wire center classification, but too frequent updates (i.e., more often than once in a 12- month period) can pose a significant problem for CLECs.


Fourth, SBC’s proposal requires a true-up in the event a dispute is resolved in SBC’s favor.  CLECs do not necessarily oppose a true-up, but do oppose SBC’s desire to impose special access service pricing on CLECs.  During the Transition Plan, any true-up should be to the transition rates set forth in the TRRO.  Thereafter, the true-up should be to an analogous wholesale service, a 271 checklist item under this ICA, or the rate(s) applicable to any term or discount plan that CLEC may have with SBC for special access service.   

Fifth, with respect to section 1.1 of SBC’s proposal, CLECs’ should not be prohibited from submitting a self-certification with respect to the caps on loops and transport.  CLECs could agree to not place an order where it has met the volume cap, but as is clear from the parties’ dispute regarding the definition of a “building” in particular, it is likely that there will be some disputes regarding whether the cap has been met or not and the process SBC is proposing would be an appropriate means through which to resolve such disputes.  

Last, with respect to section 2 of the proposal, the Coalition would prefer to receive written notice, not just Accessible Letter notice, of changes in wire center classification.  If written notice is received, CLECs can agree to the 60-day time frame in which to dispute SBC’s classification.   

As can be seen from these concerns, which reflect CLECs initial review and consideration of SBC’s proposal, there remain issues that must be resolved.  CLECs are willing to work with SBC to see if agreement can be reached.  At this juncture, the Coalition stands by its proposed contract language and testimony on this issue.   

XI.   SBC’S “REMAND EMBEDDED BASE TEMPORARY RIDER”
AND IMPLEMENTATION OF THE TRRO
CLEC Coalition Issues 1, 17, 20, 21, 27, 49, 60, 67, 73


SBC and the Coalition have very different approaches to addressing in contract language the terms and conditions that apply to those network elements the FCC declassified as § 251 UNEs in the TRRO that will continue to be provided during the Transition Period.  SBC proposes to eliminate from the UNE Attachments most or all (depending on the network element) of the terms and conditions for the provision of these network elements.  SBC then proposes the parties add a “Temporary Rider” to their ICA that purports to implement all of the terms of the TRRO Transition Plan requirements and incorporates by reference unknown and unnamed terms and conditions from the existing M2A.  Finally, SBC attempts to implement only those aspects of the TRRO it agrees with, but conveniently ignores other aspects of the TRRO decisions.


In contrast, the Coalition’s language would incorporate all of the terms and conditions required to bring the parties’ agreement into compliance with the FCC’s decisions in the TRO and TRRO and everything would be set forth in the agreement that will result from this arbitration.  At page 27 of his rebuttal, SBC witness Mr. Silver objects to including these terms and conditions because they “will be meaningless in a few months . . . and then require SBC Missouri to go through change in law proceedings to remove them . . . .”  The Coalition submits that its approach is far more efficient and certain from a contract administration perspective for the months that remain.  And, if automatic expiration of the terms were all that SBC is concerned with, that could have been accomplished.  What CLECs’ language does is incorporate all aspects of the FCC determinations that will define continued obligations between the parties for the successor agreement for the provision of § 251 UNEs and § 271 checklist items.


SBC’s proposed contract language for the ICA does not address implementation of the TRRO Transition Plan.  Instead, SBC proposes that the parties adopt a “Remand Order Embedded Base Temporary Rider” (“the Rider”) to the ICA.  The Rider would: (1) set final dates for providing Mass Market Switching/UNE-P, DS1 and DS3 Loop and Transport to certain customers, and dark fiber loops and transport to CLECs’ embedded customer base; (2) would incorporate by reference unspecified terms and conditions from what appears to be the M2A; and (3) would codify the rates to be charged for these elements during the transition period.


In conjunction with this Rider, SBC also proposes to delete all terms and conditions in Attachment UNE 6 defining the terms and conditions for provision of  unbundled local switching (Sections 6.0-6.9.1.6), unbundled shared transport (Sections 9.0-9.3), digital cross-connects (Sections 11.1.2-11.1.5), Line Information Database (LIDB) (Sections 12.0-12.17.3), Toll Free Number Database (Sections 13.0-13.11), AIN Call Related Database (Sections 14.0-14.8), and cross-connects for high capacity loops, transport, and certain forms of collocation (Sections 15.2-15.12.1-selected provisions).  SBC also seeks to delete several sections in Appendix Pricing — UNE and Attachment 7, and all of the terms and conditions related to Provision of Customer Usage Data
 (Attachment 10, in toto).  

The Coalition urges the Commission to reject the Rider for the following reasons:  
(1)
The Rider does not implement all of the requirements of the TRRO – just the ones that SBC wants to recognize.
(2) 
The Rider ignores that SBC is obligated to continue to provide unbundling under § 271 of the Act, and thus, if adopted, would allow SBC to eliminate all terms and conditions governing the provision of § 251 delisted loops, transport and switching from the interconnection agreement.
(3) 
The Rider, as a separate document, would be inefficient and confusing to administer, and would give rise to multiple disputes.

The Rider simply does not contain all aspects of the implementation of the TRRO Transition Plan requirements.  SBC wants to be very specific about the deadlines for continued provision of Mass Market ULS/UNE-P, non-impaired DS1 and DS3 Loop and Transport, and dark fiber loops and non-impaired dark fiber transport and the higher rates under the TRRO.  But SBC wants to be extremely vague about the terms and conditions that will apply and then completely ignores additional aspects of the Transition Plan requirements.  For example, for each network element covered by the Transition Plan, the Rider simply states that the network element will be provided “in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX]”.
  Apparently, SBC plans to incorporate by reference unknown, unspecified, and superseded terms and conditions from an expired agreement that will be replaced by this successor ICA to govern the continued provision of those network elements to CLECs’ embedded customer base during the Transition Period.


The problem with this approach should be obvious – SBC’s vague reference to terms and conditions contained in an expired agreement that somehow are supposed to govern the continued provision of service to CLECs and to CLECs’ customers until March 11, 2006, will cause an administrative and operational nightmare.  Because the specific terms, conditions, obligations and requirements (including specific technical requirements) are not identified and will be subject to interpretation by SBC to be only those terms and conditions “only to the extent permitted,” SBC will have every ability to cause operational havoc.  Not only that, the “terms and conditions” referred to are in an expired interconnection agreement that has no force or effect and is a totally separate document.  

The vague references to what terms and conditions located in a different and separate document apply will not provide sufficient certainty so as not to disrupt the continued provision of service.  As Mr. Cadieux testified, from a contract administration perspective, this situation presents opportunities for abuse.
  The more appropriate course would be to have “all of the terms and conditions … contained in a single agreement where it is laid out and there is no dispute as to which terms and conditions apply.”


By contrast, the Coalition’s contract proposal implements the TRRO Transition Plan in Attachment UNE 6, with all of the specificity required to minimize, if not eliminate, any vagueness or uncertainty as to which terms and conditions will apply.  The Coalition language incorporates the timing and rates for each aspect of the transition plan.  Specifically, in the Coalition proposed contract language, the Commission will find:

(1)
Section 1.2.7.1 – implementation of the FCC’s transition plans and definition of embedded customer base.
(2)
Section 4.8 – implementation of transition period and pricing for existing § 251 unbundled DS1 and DS3 Loops in situations where impairment no longer exists.
(3)
Sections 5.5 through 5.5.1 – implementation of the transition period and pricing for dark fiber loops and for dark fiber transport in situations where impairment no longer exists.
(4)
Sections 7.0 through 7.3 – implementation of the transition period and pricing for unbundled local switching.
(5)
Sections 10.11 through 10.11.2 – implementation of the transition period and pricing for DS1 and DS3 Transport in situations where impairment no longer exists.

By incorporating the details needed to implement the transition periods and pricing within Attachment 6 itself, all the necessary terms that will govern the continued provision of those elements at least until March 11, 2006, are found within the same living and existing document.  


The Rider also must be rejected because it ignores the fact that SBC is obligated to provide unbundled local loops, unbundled local transport and unbundled local switching under § 271 and the terms and conditions under which these network elements are to be made available must be part of an interconnection agreement under § 252.


Carving up the UNE attachments to remove terms and conditions that generally are not in dispute, even though the services and network elements still must be provided, makes no sense.  SBC’s rider should be rejected
XII.   CLECs are entitled to high-capacity

subloops in the multi-tenant environment
CLEC Coalition Issues 50 and 52


In the TRO, the FCC determined that requesting carriers are impaired without access to subloop facilities.  The FCC required ILECs to provide unbundled access to their copper subloops, i.e., the distribution plant consisting of the copper transmission facility between a remote terminal and the customer’s premises,
 and the FCC also required ILECs to provide access to unbundled subloops associated with accessing customer premises wiring at multiunit premises, regardless of loop type.
  

The FCC defined a subloop as “a smaller included segment of an incumbent LEC’s local loop plant, i.e., a portion of the loop from some technically accessible terminal beyond the incumbent LEC’s central office and the network demarcation point, including that portion of the loop, if any, which the incumbent LEC owns and controls inside the customer premises.”
  The copper subloop UNE is defined as “the distribution portion of the copper loop that is technically feasible to access at terminals in the incumbent LEC’s outside plant (i.e., outside its central offices), including inside wire.”
  The FCC found that any point on the loop where technicians can access the cable without removing a splice case constitutes an accessible terminal.
  It concluded that a non-exhaustive list of these points includes, “the pole or pedestal,
 the serving area interface (SAI), the NID itself,
 the MPOE,
 the remote terminal, and the feeder/distribution interface.”
  The FCC further described the technically feasible points where subloops can be accessed as “local loop plant consisting of customer premises wiring owned by the incumbent LEC as far as the point of demarcation (the “inside wire” subloop), and other portions of the loop from the central office to the point where the “inside wire” subloop begins.”
 


Contrary to SBC’s contention, a subloop is not restricted to copper.  In the multi-tenant environment, a subloop can be fiber as well.  The FCC’s rule (51.319(b)(1)(i)) states that “a point of technically feasible access is any point in the [ILEC’s] outside plant at or near a multiunit premise where a technician can access the wire or fiber within the cable without removing a splice case to reach the wire or fiber within to access the wiring in the multiunit premises.”  (Emphasis added.)  The only limitation is whether the ILEC owns or controls the inside wire subloop.  


The FCC’s discussion in the TRO reveals that two objectives drove its determinations regarding CLECs’ access to subloops.  First, the FCC sought to encourage both intramodal and intermodal carriers to enter the broadband mass market and make infrastructure investments in equipment.
  The FCC also sought to “promote the deployment of equipment that can unleash the full potential of the embedded copper loop plant so that consumers can experience enhanced broadband capabilities before the mass deployment of fiber loops.”
  Therefore, facilities-based CLECs that have their own switches and can provide their own feeder facilities or fiber rings are uniquely positioned to help implement the FCC’s goals, but must have access to SBC’s subloops to the full extent contemplated by the FCC in the TRO.


Second, the FCC sought to assure that CLECs would be able to serve customers in multi-tenant environments using the ILECs’ subloops, recognizing the obstacles CLECs face in gaining access to construct and install their own facilities.  A number of facilities-based CLECs complained to the FCC, and to various state commissions, that they were being held hostage to high fees and unreasonable terms and conditions in order to gain access to customers in many multi-tenant properties, while at the same time the ILECs had such access and paid no fees at all.  The FCC initiated a notice and rulemaking proceeding in which it examined barriers faced by CLECs.
  Indeed, the FCC stated in the TRO that:

In ordering the unbundling of subloops, the Commission gave particular attention to unbundled inside wire subloops, specifically recognizing the impairments associate with facilities-based entry in multiunit buildings or campus environments.  Indeed, the inside wire subloop was the only subloop for which the Commission devoted a separate subsection of its subloop rules.  The Commission concluded that ‘requiring competitive LECs to convince landlords and customers to permit construction of redundant inside wiring would substantially impede market entry and competition.’  In addition, it found that the lack of access to the inside wire subloops would impede facilities-based carriers’ ability to develop their own networks, which, once developed, could eventually lead to the elimination of the loop element from unbundling obligations.


The FCC’s subloop discussion in the TRO reveals that the FCC purposefully intended its rules regarding subloops in the multiunit environment to be more “generous” than the impairment decisions it made with respect to loops.  The FCC specifically recognized that CLECs may be unimpaired with respect to a high-capacity loop because competitive alternatives are available, but that does not mean that CLECs are not impaired without access to the subloop at that high-capacity.  The FCC concluded that:  “The use of unbundled subloops to access customers in multiunit premises is also not limited by the type or capacity of the loop the requesting carrier will provide.”
  In its explanatory footnote to the quoted language the FCC said:

While we recognize impairments related to multiunit premises access as one of a number of factors considered in crafting our unbundling rules for high-capacity loops, we accord substantially greater weight to these impairments with respect to subloop unbundling for multiunit premises access.   We recognize that carriers seeking to provide all types of loop capacities to end users in these premises may encounter these impairments on an equal basis.  For example, in a building where unbundled DS3 loops from the incumbent LEC are no longer required because such capacity has met the self-provisioning or available wholesale alternatives trigger, the availability of such capacity to the building does not correlate to the ability to take that capacity up through the building to the floor or suite of a customer to be served. . . . .  Thus, to be clear, unbundled subloops for multiunit premises access are available to requesting carriers irrespective of the capacity level or type of loop such carrier will provide to its customer at that premises. We note that existing premises wiring may often be suboptimal for provisioning higher capacity loops depending on the age of the wiring.  Ideally, in these circumstances, competitive carriers prefer to install new wiring, if, and when, they are permitted.


The Coalition’s proposed contract terms for subloops implement the FCC’s conclusions with respect to both types of subloops and would maximize the opportunity for facilities-based CLECs to expand the services they are providing.  The Coalition’s list of available subloops (DPL Issue #50) includes non-copper loops for use where high-capacity loops (1) remain available as § 251 UNEs under the FCC’s impairment decisions in the TRRO; and (2) are available as § 271 network elements.  Furthermore, with respect to multi-unit properties, the Coalition’s proposed language is as follows:

3.7
Inside Wire Subloops using fiber.  With respect to CLEC’s request for unbundled subloops within multi-tenant buildings/properties, SBC MISSOURI shall make available all of the types of subloops listed above, plus high-capacity DS1, and DS3  fiber optic subloops, to enable CLEC to access customer premises in such multi-tenant building/property.  No collocation requirement exists with respect to Inside Wire Subloops.  CLEC shall be allowed to access these subloops at any technically feasible terminal point at or near a multi-tenant building/property in any technically feasible manner.   

PART TWO

ATTACHMENT 11 – NETWORK INTERCONNECTION ISSUES


The CLEC Coalition is asking the Commission to approve its Attachment 11 language that comports with the FCC’s rules and judicial decisions. A summary of SBC’s obligation to provide network interconnection is contained in a recent Fifth Circuit decision:

[A]n ILEC must provide a CLEC interconnection within its network at any technically feasible point. The FCC has determined that technical feasibility does not include consideration of economic, accounting, or billing concerns. Further, the FCC has stated that § 251(c)(2) allows competing carriers to choose the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers’ costs of, among other things, transport and termination of traffic. Recognizing that ILEC networks were not designed to accommodate third-party interconnection, the FCC notes that ILECs are nevertheless required to adapt their facilities to interconnection or use by other carriers, and must accept the novel use of, and modification to, its network facilities to accommodate the interconnector. 

Section 251 of the Act, entitled “Interconnection,” imposes on ILECs the duty to provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier’s network . . . at any technically feasible point within the carrier’s network . . . on rates, terms, and conditions that are just, reasonable, and nondiscriminatory. Meanwhile, § 51.703 of the FCC regulations, entitled “Reciprocal Compensation for Transport and Termination of Telecommunications Traffic,” prohibits an ILEC from assessing charges on any other telecommunications carrier for telecommunications traffic that originates on the [ILEC]’s network.


The FCC established technical feasibility as the standard to be used when evaluating a CLEC’s proposed interconnection with an ILEC.
 SBC’s testimony, however, ignores the FCC’s technical feasibility standard and SBC cites no legal precedent requiring or allowing the Commission to ignore the technical feasibility standard. The Commission should apply the technical feasibility standard to resolve several network interconnection issues in favor of the CLECs. For example, provided a CLEC’s proposed single POI is technically feasible, the interconnection agreement should permit the CLEC to choose to utilize a single POI per LATA. And, if a CLEC’s use of one-way trunks is technically feasible, the CLEC should have the ability to use one-way trunks if it so chooses.

The FCC also established a standard of proof that applies to ILECs that deny a CLEC’s request for a method of achieving interconnection. SBC must prove to the Commission by clear and convincing evidence that an interconnection request "would result in specific and significant adverse network reliability impacts" before it meets its burden to reject an interconnection request on network reliability grounds.
 SBC failed to meet its burden of proof by proving to the Commission that the Coalition’s requests for interconnection would result in specific and significant adverse network reliability impacts. 

The FCC’s rules also establish a standard of proof that applies to the method of interconnection as well. SBC again fails to meet its burden of proof as to the methods of interconnection requested by the Coalition. The FCC’s rules are quite clear on this issue:

An incumbent LEC that denies a request for a particular method of obtaining interconnection or access to unbundled network elements on the incumbent LEC’s network must prove to the state commission that the requested method of obtaining interconnection or access to unbundled network elements at that point is not technically feasible.

The CLEC Coalition sponsored the testimony of Charles D. Land, P.E. on Attachment 11 Network Interconnection issues. For purposes of Attachment 11, Coalition member Xspedius Communications, LLC (“Xspedius”) generally adopted the positions of the Coalition. Xspedius, however, proposed additional language addressing specific issues applicable to its business. The interconnection issues for which Xspedius provided its own proposed language and testimony of James C. Falvey include: (1) SBC’s financial responsibility for the delivery of traffic from the point of interconnection (“POI”) to the CLEC’s switch; (2) the use of one-way trunking, (3) the proportionate allocation of costs if two-way trunks are utilized to carry traffic from the POI to the Xspedius switch, and (4) transition from SBC-imposed two-way trunks to use Xspedius-preferred one-way trunks. 

A.
A CLEC should not be required to establish more than a single POI in a LATA.

CLEC Coalition NIA Issue No. 9

A point of interconnection (“POI”) is a physical location where one LEC’s facilities physically interconnect with another LEC’s facilities for the purpose of exchanging traffic.
 SBC proposes (1) that a CLEC be required to establish additional POIs whenever there are 24 or more DS1s of traffic to or from another tandem from an existing POI and (2) that SBC be allowed to charge Special Access rates for leased facilities to reach these various POIs, which can be as much as 1400% above TELRIC-based rates.
 The CLEC Coalition proposes, on the other hand, that CLECs be required to establish only one POI per LATA. 

SBC’s proposed requirement that CLECs establish additional POIs in a LATA is contrary to current law and public policy. SBC’s proposal violates the principle that, subject to technical feasibility, the CLEC has the right to determine how it will interconnect with SBC. Contrary to SBC’s claims, the CLEC Coalition’s contract language does not propose to give CLECs the right to make the sole determination of technical feasibility, but establishes a CLEC’s right to choose any single POI that is technically feasible. Rather than allowing SBC to determine when a CLEC should add additional POIs to their networks, the Commission must ensure that CLECs have the right to determine when additional POIs are beneficial to the CLEC. 

The FCC has ruled that “Section 251, and our implementation rules, require an incumbent LEC to allow a competitive LEC to interconnect at any technically feasible point. This means that a competitive LEC has the option to connect at only one technically feasible point in each LATA.”
 The Federal Communications Commission (“FCC”) Wireline Competition Bureau reinforced this point in a recent arbitration order: “Under the Commission’s rules, competitive LECs may request interconnection at any technically feasible point. This includes the right to request a single point of interconnection in a LATA.”
 The Virginia Arbitration Order provides clarity and guidance for the Commission in deciding this issue.
 

SBC’s arguments that a single POI per LATA was only intended to be a “market entry” vehicle are absolutely baseless. There is no limitation on single POIs to CLECs that are “entering a market.” This is merely SBC’s attempt to phase out over time a CLEC’s ability to choose to establish a single POI per LATA, when in fact no such phase-out has ever been envisioned under the law. A CLEC may voluntarily agree to establish more than one POI, but only a single POI per LATA is required under current law.
 

SBC’s proposal also imposes an unfair portion of the trunking costs on CLECs. The FTA states that a CLEC cannot be required to pay for termination of the ILEC’s traffic.
 SBC’s proposal that CLECs be required to pay for circuits over which SBC’s traffic terminates is directly in violation of the FCC’s rules
 and is contradictory to the FCC’s Virginia WorldCom decision.
 The Coalition also disputed SBC’s contention that multiple POIs provide additional security and reliability.


Because there is no support in the Act or the FCC regulations to allow SBC to require additional POIs, the Commission should implement the simple single POI concept as embodied in the FCC rules. Moreover, SBC failed to offer evidence to show that single POIs are not technically feasible or that a single POI method of interconnection would result in specific and significant adverse network reliability impacts. SBC’s proposed language should be rejected. The Commission should approve the Coalition’s proposal to allow CLECs to establish a single POI in a LATA.
B.
The ICA should not include the use of “lawful” in addition to the term “Unbundled Network Elements.” 

CLEC Coalition NIA Issue No. 1

Although this is primarily a UNE 6 issue, the CLEC Coalition contends that SBC’s proposed addition of the term “lawful” to the term “Unbundled Network Element” is an inappropriate and unnecessary change and opposes it wherever it is proposed by SBC. The parties have agreed to resolve this issue in the UNE 6 DPL, but CLECs are concerned that inclusion of the word “lawful” could be utilized in some circumstances by SBC to refuse to provide UNEs.
 

An example of the importance of this concern occurred during the period that occurred prior to the release of the Triennial Review Remand Order. SBC contended that most UNEs that it provided were no longer “lawful” UNEs, and would not be lawful until such time as the FCC issued new rules. Although SBC’s opinion was not shared by CLECs, and SBC eventually agreed to continue providing UNEs, Coalition witness Land expressed concern that SBC’s proposed contractual language could cause it to start unilaterally disconnecting services should similar circumstances arise under the new contract.


C.
A “Metropolitan Calling Area” should be considered a “Local Calling Area.”
CLEC Coalition NIA Issue No. 2
SBC asserts that a Metropolitan Calling Area (“MCA”) is not the same as a Local Calling Area but provides no substantive support for its position.
 In previous cases concerning the MCA, the Commission defined MCA calls as local calls, ruled that intercompany compensation must be bill-and-keep between companies, and determined that the calling scope and dialing pattern did not vary based upon the identity of the called party’s local service provider. The MCA is simply a Local Calling Area that involves multiple LECs.
 

As Coalition witness Kohly discussed, the present M2A agreement specifically states, “For purposes of interconnection and inter-company compensation, ‘Exchange Area’ shall be defined consistent with SWBT’s Missouri Retail Tariffs, except that the entirety of a Metropolitan Calling Area shall be considered a single Exchange Area.”
 The M2A also includes provisions that prohibited Transit Charges from being applied to MCA traffic.
 SBC failed to explain why the current treatment of an MCA as a Local Calling Area should be changed.

SBC also asserts that an OE-LEC appendix is necessary if a CLEC provides service in a non-SBC exchange and desires to exchange MCA traffic with SBC. Again, SBC provides no factual support for its position.
 Coalition witness Kohly explained that, when the Commission determined that CLECs were to be recognized as MCA providers, the Commission did not mandate that CLECs enter into separate agreements with SBC or other ILECs in order to provide MCA service.  Similarly, the Commission did not mandate that all ILECs providing MCA service enter into agreements with each other.
 There is no basis in the Commission’s past actions for SBC to require competitive MCA providers to enter into separate agreements that impose unique obligations on them, as does the OE-LEC Appendix.  Instead, the Commission previously ruled that MCA calls are defined as local calls, ruled that intercompany compensation must be bill-and-keep between companies, and that the calling scope and dialing pattern did not vary based upon the identity of the called party’s local service provider.  The Commission also prohibited LECs from assessing transit charges for MCA traffic. The Commission should reaffirm its previous decision and require that this agreement treat an MCA as a Local Calling Area. 

D.
A CLEC should be permitted to combine special access transport, UNE transport, and trunking transport.

CLEC Coalition NIA Issue No. 3, ITR Issue No. 3

The CLEC Coalition requests the same ability to combine traffic as SBC currently allows AT&T. SBC opposes the Coalition’s request. AT&T has historically combined interLATA traffic with § 251(b)(5), ISP-Bound, and IntraLATA Toll Traffic, including EAS traffic and intraLATA/local traffic on the same end office trunk groups. CLECs generally do not combine this type of traffic at this time, but want to keep open their options to do the same as AT&T if it is feasible for them to do so.  This agreement should not prohibit the combination of traffic in this manner if it is technically feasible. 

The CLECs’ proposed language clarifies the CLEC’s ability to commingle services, as confirmed in the FCC’s Triennial Review Order.
 As CLEC witness Charles Land testified, “To the extent that a CLEC has a ‘qualifying service,’ it may order a UNE to provision that service, and it may put other services over that UNE.”
 There is no reason for SBC to restrict the carrier’s right to access the facilities for the purpose of network interconnection. In turn, there is no reason not to adopt CLEC Coalition’s proposed language, which would allow CLECs to combine special access transport, UNE transport, and trunking transport. 

A CLEC will have many different kinds of circuits connecting from its switch to the SBC serving wire center.
 For example, there will be circuits used for trunking (to connect the CLEC switch to ILEC switches so that local calls can cross between the two networks).  There will also be circuits to connect to the access tandem, so that calls to and from interexchange carriers can complete, trunks to 911, to directory assistance, to choke trunk groups, and then there are many circuits going from the CLEC switch, through the serving wire center of SBC and on to the CLEC customers.  SBC has at times refused to allow a CLEC to utilize the same facility that spans from the CLEC switch to the serving wire center to carry all of the above circuits.  SBC has at times insisted that the CLEC order one facility at special access rates for the switched access traffic, another facility at TELRIC-based prices for local trunking, and a separate facility at UNE prices for the circuits that connect to customers.  This often results in utilizing three times as many facilities and is extremely wasteful, and runs up the costs that the CLEC must incur.  

The Coalition’s proposal can also help reduce access tandem exhaust concerns. To the extent that CLECs have end office trunk groups for local traffic, permitting access traffic to be terminated over those groups takes this traffic off of the access tandem. Reduction of access tandem traffic saves SBC costs, and saves CLECs tandem switching charges that they would otherwise pay to terminate traffic via the access tandem.
 Coalition witness Land discussed the ability of SBC’s billing system to properly measure and bill intraLATA traffic.
 Mr. Land also discussed the legacy classification of traffic issues and urged the Commission to allow carriers to continue to combine traffic over the same trunk groups.
 

In this DPL, Xspedius also raises the issue of one-way trunks if the SBC language is accepted.  Xspedius has the right to specify the method of interconnection between the Parties, which includes determining whether the Parties interconnect using one-way or two-way trunk groups. The FTA and the FCC rules allow a CLEC to determine where it will interconnect with, and deliver its traffic to, the ILEC’s network.
 


E.
One-way trunks are technically feasible and should be allowed. 

CLEC Coalition NIA Issue Nos. 4 and 5 and CLEC Coalition ITR Issue No. 2

The CLEC Coalition does not object to the use of two-way trunking; however, Coalition member Xspedius wants to ensure that its interconnection rights are protected and identifies SBC’s proposed two-way trunking requirement as a disputed issue. In short, Xspedius must ensure that it is not forced to bear the cost of carrying SBC-originated traffic. The Local Competition Order and the federal rules give CLECs the right to select one-way or two-way trunks for interconnection purposes.
 The type of trunking is a matter of interconnection, which is only limited by technical feasibility, and there is no dispute that one-way trunking is technically feasible. 

Xspedius’ language properly reflects the parties’ respective interconnection rights when a one-way trunking arrangement is in place. In a one-way trunking arrangement each party is obligated to provide the facilities from its switch to the terminating carrier’s network. Because SBC often refers to efficiency in its discussion of this interconnection issue, it is important to note that the FCC has determined that “technical feasibility” does not include consideration of costs, accounting, or billing concerns.
 The FCC’s rules provide that the standard to evaluate proposed interconnection is that of technical feasibility.

As explained by Xspedius witness Falvey, SBC will only agree to turn up two-way trunks and simply refuses to provision one-way trunking.
 Xspedius opposes using two-way trunks because SBC will not commit to pay its fair share of two-way trunking costs in contravention of federal rules.
 Despite SBC’s refusal to agree to equitable payment arrangements for these trunks and under the duress of needing to provide service to its customers, Xspedius on many occasions has had to accept two-way trunking from SBC. As a result, Xspedius has significant amounts of two-way trunking in place with SBC.
 

For several years, Xspedius has billed SBC for facility costs when SBC’s traffic transversed Xspedius’ fiber from the POI to the Xspedius switch; SBC did not make any payment on these facility charges. The Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement when necessary. 

The FTA and the FCC rules allow CLECs to determine where they will interconnect with, and deliver their traffic to, the ILEC’s network.
 A CLEC may, at its option, interconnect with the incumbent’s network at only one place in a LATA. All LECs are obligated to bear the cost of delivering traffic originating on their networks to interconnecting LECs’ networks for termination.
 The federal rules were aptly summarized in the Virginia Arbitration Order in which the FCC’s Wireline Bureau, sitting for the Virginia State Corporation Commission, discussed the interconnection provisions that apply to many aspects of the carriers’ relations.
 In Indiana Bell Telephone Company v. McCarty,
 the Seventh Circuit, sitting en banc, held that the decision of the Bureau is entitled to deference as a decision of the FCC interpreting its own rules.
 

Under the FTA and the FCC rules, Xspedius does not have the same obligations as SBC to allow interconnection to its network and SBC does not have the same right to designate its POI as does a CLEC.
 Xspedius’ proposed language properly specifies the parties’ options to interconnect with each other and provides for specific technically feasible forms of interconnection. The Xspedius language proposes specific methods for SBC to interconnect with Xspedius’ network. This specificity is in the interest of both parties and should help avoid future disputes. 

The manner of interconnection is left to the CLEC’s discretion based on the CLEC’s determination about what is most efficient for the CLEC.
 The Virginia Arbitration Order confirmed a CLEC’s right to choose one-way trunks by giving MCI the option of selecting one-way or two-way trunking.
 In Xspedius’ view, one-way trunking often has several advantages, the most important of which is an inherently equitable allocation of interconnection facility costs, since each party only provisions the amount of facilities and trunks necessary to carry its volume of originating traffic.
 

One-way trunking accomplishes an equitable allocation of interconnection costs. One-way trunks make the parties’ obligations crystal clear: Xspedius pays for the cost of carrying its traffic to SBC’s switch on one-way trunks paid for by Xspedius, and SBC pays the cost of carrying its traffic to Xspedius’ switch on one-way trunks paid for by SBC.

SBC has claimed that two-way trunking is more efficient, but it is only more efficient for SBC because SBC forces the CLEC to bear the cost of carrying SBC’s traffic. To be a fair arrangement, each party must pay its pro rata share of the cost of the trunks.
 In Xspedius’ experience, even though SBC sends large volumes of traffic over the two-way trunks, it forces Xspedius to provision and pay the two-way trunking costs.
 The law does not permit SBC to force Xspedius to bear the costs associated with the trunking required to transport SBC’s traffic.
 Regardless of any efficiencies associated with two-way trunks, unless SBC is willing to pay its pro rata share of the trunks, the default arrangement approved by the Commission must be one-way trunking, with each party being responsible for the costs of the facilities and its trunking to carry its own traffic to the other carrier’s switch.
 

The FCC rules permit carriers providing transmission facilities between two networks to recover from the interconnecting carrier “only the costs of the proportion of that trunk capacity used by [the] interconnecting carrier to send traffic that will terminate on the providing carrier’s network.”
 If SBC were to rightfully assume its responsibility to transport its traffic from the POI to the Xspedius switch, Xspedius would not have to pay for much of the cost, if any, of the two-way trunks. Xspedius will only utilize two-way trunking in the future if it is certain that it will only be required to pay its fair, proportionate share of the interconnection trunking.

SBC, however, has refused to pay any of the trunking costs associated with transporting its traffic to Xspedius’ switch.
 Because the trunks carry largely SBC-originated traffic from the POI to the Xspedius switch, Xspedius should be allowed to recover the cost of the trunk in a proportionate share with SBC, based on the traffic that is transported. SBC has used two-way trunking to its advantage, unfairly, in the past. When traffic flows are uneven – as they often have been and will be – two-way trunking allows SBC to force CLECs to bear the cost of carrying SBC’s customers’ traffic.
 The Xspedius experience emphasizes the need to ensure that CLECs can choose one-way trunking under the new agreement, in accordance with the federal rules. 

The FCC requires that SBC prove that Xspedius’ preferred one-way trunks are not technically feasible. If Xspedius’ preferred one-way trunks are technically feasible, there is no need for the method of interconnection to be agreed to by the Parties, as proposed by SBC’s contract language. Xspedius proposes a method of interconnection that is technically feasible and currently in use between SBC and AT&T in other states.

The FCC has found that the FTA bars consideration of costs in determining technically feasible points of interconnection or access, barring any consideration of SBC’s efficiency claims.
 SBC failed to provide any evidence that Xspedius-preferred one-way trunks are not technically feasible methods of interconnection. In addition, the FCC supported a CLEC’s ability to select one-way or two-way trunking in the Virginia Arbitration Order, stating “WorldCom has the right to require Verizon to provide any technically feasible method of interconnection.”
 If two-way trunks are utilized, each party should be required to pay its fair share of the costs of those trunks based on its pro rata share of the traffic.
 In the recently-issued Kansas Commission K2A successor decision on this issue, the Kansas Corporation Commission stated, “Whether two-way trunking is preferable is not the issue. The FCC has made it very clear in 47 C.F.R. § 51.305(f) that a CLEC may choose one- or two-way trunking.
 The Commission should approve Xspedius’ language that provides for the use of one-way trunks and require SBC to pay its proportionate share of any two-way trunks that the parties utilize. 


F.
The ICA should include language addressing transit and Out of Exchange Points of Interconnection (POIs). 

CLEC Coalition NIA Issue Nos. 5(a) and 5(b) and ITR Issue No. 4
The CLEC Coalition primarily addresses the issue of transit in its discussion of Intercarrier Compensation issues. The Coalition asserts, however, that SBC has negotiated the terms of the transit service in the negotiations for this agreement and the Coalition disputes SBC’s claim that this is a non-arbitrable issue. 

Transit service is a switching and transport function that is provided by one carrier (Carrier A) that allows the local traffic originated by a customer of another carrier (Carrier B) to be delivered to a third carrier (Carrier C) through a tandem of Carrier A. SBC in many cases provides the tandem functionality between ILECs when they share a mandatory local calling area or when they share an optional EAS calling area. Transit traffic properly belongs in the definition of § 251(b)(5)/IntraLATA Toll Traffic. There is no doubt that local interconnection trunk groups will carry Transit traffic.  In the transit attachment that SBC proposed, there is no suggestion that separate trunking should be required.  This issue is primarily a compensation issue for Attachment 12.  The CLECs take the position that because § 251 services and Transit services must utilize the same facilities, it is appropriate for this contract to address how Transit traffic will be handled, especially when it is inextricably intermingled with other § 251 traffic.

The Interconnection Agreement should not limit its application to only those calls that originate and terminate within SBC’s incumbent territory.  It should apply to all calls between SBC and a CLEC regardless of the location of the CLEC’s customer.  The CLECs’ proposed language incorporates the same language that is contained in the present M2A, and which appropriately sets the stage as to when a CLEC may pursue interconnection pursuant to Attachment 11.

G.
The Commission should rule that SBC’s proposed Out of Exchange LEC Attachment is unnecessary. 

CLEC Coalition NIA Issue No. 6

SBC is attempting to require CLECs that operate in exchanges where SBC is not the incumbent LEC and also operate in exchanges where SBC is the incumbent LEC to enter into a separate appendix for the exchange of traffic that originates or terminates in an exchange where SBC is not the incumbent local exchange.  The Coalition contends that a separate appendix governing the exchange of OE-LEC traffic is completely unnecessary.  SBC’s proposed language would require a separate appendix to govern interconnection and compensation for the exchange of traffic between, e.g., a CLEC end-user located in Wentzville and an SBC end-user in the St. Louis metropolitan exchange and vice-versa. The interconnection and compensation provisions for this type of traffic are already covered either by the relevant interconnection and compensation provisions of the agreement, the Commission’s decisions regarding the exchange MCA traffic, or each carrier’s access tariffs. 
 

As Coalition witness Kohly explained, SBC does require other incumbent local exchange carriers to enter into separate agreements for the exchange of local or intraLATA traffic.  CLECs should be treated no differently. SBC’s proposed separate appendix goes even further, however, and imposes additional obligations on CLECs that are inconsistent with the § 251(a) of the Telecommunications Act of 1996 and previous decisions by the Missouri Public Service Commission.  These additional conditions increase the CLECs’ operating costs and place the CLECs at a competitive disadvantage relative to the ILECs with whom they compete.

Section 251(a) obligates all LECs to interconnect directly or indirectly with other telecommunications carriers to exchange traffic. SBC’s proposed appendix is contrary to § 251(a) because it requires the CLEC to establish a direct connection with SBC within SBC’s network and actually prohibits an indirect interconnection. Indirect interconnection existed prior the Telecommunications Act of 1996 when ILECs indirectly interconnected with each other to exchange traffic between multiple ILECs. For example, in the Kansas City MCA area, a Sprint MCA customer in Harrisonville was able to place a local call to a Lathrop Telephone Company customer located in the Lathrop exchange. This call was completed via the use of the transit function of SBC, which created an indirect interconnection between Sprint and Lathrop. Like ILECs, CLECs also have a need for indirect interconnection in order to exchange traffic. Also, by requiring a direct interconnection, the proposed appendix is contrary to the requirements of the MCA plan which specifically contemplates local MCA traffic being routed via an indirect interconnection between LECs. For these reasons alone, this appendix should be rejected.

In addition, SBC does not have similar agreements or impose similar conditions and costs on other ILECs for the exchange of traffic via an indirect interconnection. For example, SBC has not prohibited Sprint, CenturyTel or any other ILEC from delivering traffic destined for an SBC end-office via a tandem switch owned by a third party ILEC. Similarly, SBC does not require every other ILEC to directly interconnect with every SBC end-office that does not subtend a tandem also owned by SBC. It is unreasonable for SBC to impose conditions and additional costs on CLECs operating in another ILEC’s territory that it does not impose on the other ILECs. That certainly places the CLEC at a competitive disadvantage relative to the ILEC with which it is competing.

Coalition witness Kohly, however, recommended that the Commission rule that the proposed OE-LEC agreement is completely unnecessary and direct SBC not to engage in any self-help mechanisms to try to force CLECs into signing another similar stand-alone agreement governing the exchange of traffic that is originated by CLEC customers located in exchanges served by incumbent local exchange carriers other than SBC. Mr. Kohly stated that this action is necessary because of SBC’s demonstrated willingness to inflict economic harm on CLECs until they agree to add the attachment to their interconnection agreement.
 If the Commission rules that this type of Appendix is necessary or that a separate agreement is necessary, the Coalition raises additional issues that will be discussed in the Coalition’s discussion of OE-LEC DPL issues. 

H.
Optional EAS traffic should be included in the definition of § 251(b)(5)/IntraLATA traffic. 

CLEC Coalition NIA Issue No. 7
The Coalition proposes to include Optional EAS traffic in the definition of § 251(b)(5)/IntraLATA traffic. The Coalition’s intent is to make it clear that optional EAS traffic is included in the agreement’s definition of § 251(b)(5) IntraLATA traffic. Even if the Commission rules that transit is not a § 251 service, transit traffic still will be carried on interconnection trunk groups and the parties should recognize this fact in the definition included in the agreement.
 


I.
CLECs should be allowed to utilize third-party tandem services.

CLEC Coalition NIA Issue No. 8

CLECs are seeking (1) to be allowed to utilize each other’s networks where they choose to do so for Interconnection Trunking, and (2) that they be permitted to offer tandem switching services that compete with the tandem and transit services that SBC offers.
 SBC opposes the CLEC Coalition’s proposal.

A CLEC should be permitted to route its traffic by way of another CLEC if it wishes. It is a natural step in the evolution of competition that CLECs who have extensive local networks may offer connectivity to other CLECs. This promotes efficient use of facilities, as a single large trunk group serving multiple CLECs is much more efficient than if each is required to establish its own smaller groups. For example, if a CLEC wants to open an NPA/NXX in a town where another CLEC already had trunking, it may negotiate an arrangement wherein SBC would be requested to route one CLEC’s calls to the other CLEC’s trunk group. The two CLECs would work out the details as to how those calls are completed. In addition, the increased use of third-party tandem service providers will contribute to an enhanced public switched telephone network by helping to address tandem exhaust concerns raised by SBC. 

SBC proposes that if a CLEC wants to serve customers or to open an NPA/NXX in that exchange, it must obtain trunking to that exchange from SBC. SBC insists that the CLEC provide trunk circuits to be used exclusively for traffic between SBC customers and the CLEC’s customers. In smaller exchanges, where traffic volumes are low, that can be a very wasteful use of resources.

SBC’s historic refusal to allow tandem overflow on non-metropolitan end offices has caused trunking inefficiencies in connecting to these offices, and the use of other CLEC networks for tandem type overflow can reduce trunking costs considerably for all parties. CLECs have attempted to accommodate SBC’s objections that it would be inefficient to utilize a third party when direct connections exist. CLECs have proposed that a CLEC have the option of designating a third party as an overflow carrier, so that calls can be routed via a third party carrier when all circuits in SBC’s network are busy.
 

If CLECs are allowed to designate third party CLECs to carry their traffic, SBC will have the same choices that it offers CLECs. It can route the traffic from its customers to the CLEC customers via the third party and pay transit rates, or it can request to directly connect with the CLEC at a mutually agreed location.
 SBC seeks to maintain a de facto monopoly on transiting and indirect connections. By refusing to allow its traffic to transit third party tandems, SBC has assured that those tandems will not be economically viable for a long time, if ever, and has assured that a CLEC seeking transiting service will have no choice except SBC for that purpose.

The CLEC has the right to determine the method of interconnection, not SBC. SBC’s refusal to carry or receive transit traffic raises the importance of the ability of CLECs to utilize third-party providers. As a practical matter, there must be a tandem provider. It would be outlandishly inefficient for each CLEC, LEC, or wireless provider to connect directly. SBC is trying to retain a monopoly on transit services by insisting that no traffic involving SBC end users can utilize a competitive tandem. By denying tandem providers the opportunity to market to the vast majority of the potential traffic, SBC restricts their viability and reduces options for CLECs. The Commission should reject SBC’s anti-competitive position.

J.
A CLEC should be allowed to designate as a POI its switch at a customer location where SBC has fiber connectivity; the Commission should approve Xspedius’ position that each party should be financially responsible for the transport of its traffic from the POI to the other party’s switch. 

CLEC Coalition NIA Issue No. 10
The Coalition proposes to allow CLECs to designate as a POI a CLEC’s switch at a customer location.
 CLECs seek clarification that a CLEC may establish a POI at SBC’s fiber network facilities located at the CLEC’s switch site because technically feasible customer locations are an acceptable location for Points of Interconnection.
 The CLECs’ proposals here are a continuation of provisions in the M2A, and language that has been included in some negotiated agreements with a minor clarification.  The CLEC Coalition proposals are intended to make the agreement more clear and less subject to arbitrary interpretations by SBC.  SBC categorizes the CLECs’ proposal as interconnection at customer premises that are outside SBC’s network. 

The federal Act requires SBC to permit interconnection at any technically feasible point within the carrier’s network.  The FCC set out certain minimum “technically feasible” points at which incumbent LECs must provide interconnection.
  In addition to these minimum points, the Commission can approve a POI if a CLEC switch is at a location where SBC has fiber cable that is both on SBC’s network and a point at which interconnection is technically feasible.
  In many cases, SBC has fiber cable to a building where a CLEC switch is located, and that fiber serves both the CLEC and end user customers in that building. New facilities would not be required to permit CLECs to connect at these locations.  If a CLEC switch is at a location where SBC has fiber cable, establishing interconnection at that point is technically feasible. If the Commission agrees that interconnection at CLEC switch locations is technically feasible, then the FTA requires that the CLEC be permitted to interconnect at that location.

SBC now claims, incorrectly, that customer locations and CLEC switch locations are not “on its network.”
 SBC’s position is directly contrary to its representation in Texas PUC Docket No. 28021 that customer locations are an acceptable location for Points of Interconnection.
 SBC confuses the requirements applicable to its network for purposes of interconnection with the requirements applicable its local network for purposes of providing UNEs. UNEs are mandated to be provided on SBC’s local network. The FTA mandates that interconnection, and POIs, are to be allowed anywhere technically feasible on SBC’s network (with no restriction to SBC’s local network).

For provision of UNEs, SBC is only required to make services available from its local and interoffice networks, which specifically exclude entrance facilities (those facilities which connect SBC switches to CLEC switches). For purposes of interconnection, there is no limitation to provision of services on SBC’s “local” network, but instead a requirement that it must allow a CLEC to connect “within the carrier’s network.”
 

The FCC states that interconnection must occur within the local exchange carrier’s network. Had the FTA intended to limit a CLEC’s ability to interconnect to SBC’s interoffice network only, then the FTA language would have had to say “within the carrier’s local network,” which it does not. CLECs contend that SBC is required to allow interconnection at any point on its network. CLECs request that the Commission clarify that a CLEC may establish a POI at the CLEC’s switch if SBC has network facilities present at the CLEC’s switch location.
A separate Xspedius issue is included in this DPL as NIA 10(b). In that issue, Xspedius proposes that each party be responsible for the transport of its own traffic from the POI to the other party’s switch.
 SBC’s POI proposal allows SBC to hand off its originating traffic (and unload its financial obligation) to the CLEC at points well within SBC’s network. Additionally, SBC’s proposal would require the CLEC to carry SBC’s originating traffic (and extend the CLEC’s financial obligation) well beyond the CLEC’s own network. SBC’s proposal is a clear attempt to inappropriately shift its financial obligation to the CLEC, in direct violation of the rule that requires the LEC originating traffic to bear the financial obligation of transporting its traffic to the other LEC.
 SBC cannot avoid its financial obligation to deliver its originating traffic to the CLEC by the attempted subterfuge of requiring the CLEC to provide or pay for the facilities between SBC’s proposed POI and the CLEC’s network. SBC’s proposal would effectively charge the CLEC for SBC’s delivery of its originating traffic to the CLEC by inappropriately shifting facilities costs to the CLEC. This directly violates the rule that the originating LEC must bear the expense of transporting its traffic to the other LEC. The FCC rules state in part:

A LEC may not assess charges on any other telecommunications carrier for telecommunications traffic that originates on the LEC’s network.
 

The rate of a carrier providing transmission facilities dedicated to the transmission of traffic between two carriers’ networks shall recover only the costs of the proportion of that trunk capacity used by an interconnecting carrier to send traffic that will terminate on the providing carrier’s network.
 

As Xspedius witness Falvey explained, CLECs typically exchange traffic with SBC at the SBC tandem switch where the CLEC has paid to establish a collocation arrangement.
 The collocation arrangement often serves as the POI in a particular LATA. The SBC-originated traffic that terminates on the CLEC network must be transported from the POI to the CLEC switch for termination to an Xspedius customer. SBC is obligated to bear the cost of delivering its customers’ originating traffic to the CLEC’s network i.e., the CLEC switch, for termination to the CLEC’s customers just as a CLEC delivers its customer’s traffic to SBC’s switch in the SBC central office.
 Because CLECs generally cannot switch the SBC-originated traffic at the POI (and indeed, are prohibited from locating a switch at the collocation), the SBC-originated traffic must be transported to the CLEC switch for switching and termination. The CLEC switch is the point where SBC’s financial liability for transport terminates, not the POI, which is located, entirely at the CLEC’s expense, at SBC’s “doorstep.”
 SBC’s refusal to pay for the transport of its traffic to the CLEC switch requires the CLEC to unfairly bear the costs of transporting SBC-originated traffic to its switch for termination, which is contrary to federal law.
 

SBC proposes a POI arrangement that would require the CLEC to establish the necessary trunk groups to SBC’s local tandem(s) (where they exist), or to each SBC end office (where there is no SBC local tandem).
 The arrangement proposed by SBC would require that every POI be located in an SBC wire center, and require that the CLEC either provide or pay for all facilities between the CLEC and the POI. SBC witness Hamiter addresses carrier responsibilities only in general terms: “The responsibility for serving a customer should fall upon the carrier whom the customer has selected as its provider.”
 This general statement makes no reference to the FCC rule that specifically applies to the compensation obligations of LECs, for transport and termination of telecommunications traffic.

SBC’s proposal would effectively and inappropriately force the CLEC to bear the costs of facilities used by SBC in the delivery of SBC’s Traffic to the CLEC’s network. SBC’s proposal would shift SBC’s costs of delivering SBC-originated traffic to the CLECs in violation of federal rules. In short, SBC’s proposal continues to be an attempt to shift inappropriately its costs and financial obligations to the CLEC. 

The methods proposed by Xspedius are appropriate, balanced, and fair to the CLEC and SBC, and encourage both LECs to work cooperatively to establish the most efficient trunking network in accordance with accepted industry practices. In addition, the methods proposed by Xspedius are in accord with the federal rules. The Commission should approve Xspedius’ proposal. 

K.
The M2A provisions regarding Leased Facilities Rates should be maintained.

CLEC Coalition NIA Issue No. 11, ITR Issue No. 1, NIM Issue No. 1

SBC proposes that CLECs establish a large number of Points of Interconnection (POIs). In many cases, SBC is the only provider with connectivity to the suburban and rural exchanges. Special access rates can be as much as 1400% higher than TELRIC-based rates. The FTA provides that a CLEC may lease facilities for interconnection at cost based (TELRIC) rates.
 The FCC’s Triennial Review Remand Order, at paragraph 140, requires that the ILEC make available facilities necessary for interconnection at TELRIC-based rates. CLECs are proposing that the same provisions that are in the M2A today be continued and that to the extent that they need to lease facilities to connect to Points of Interconnection (POIs), they be permitted to do so at TELRIC-based rates.
 

L.
Resolved SS7 Issue.

CLEC Coalition NIA Issue No. 12


This issue is resolved. 

M. 
The Commission should adopt Xspedius’ proposed language to ensure a fair transition to the new agreement.

CLEC Coalition NIA Issue No. 13

Based on the FCC’s rules, Xspedius is entitled to interconnect using one-way trunking.
 In DPL issues NIA Issue Nos. 4 and 5 and ITR Issue No. 2, Xspedius requests that it have the ability to interconnect with SBC using one-way trunks. In the event that the Commission approves Xspedius’ request and Xspedius elects to use one-way trunking, the parties will need a method to transition from the present architecture to a one-way architecture. Where SBC has successfully forced Xspedius to establish two-way trunking under the duress of turning up new trunks, Xspedius’ proposal would require SBC to pay local interconnection transport charges going forward. 

Xspedius witness Falvey testified that there are two ways to transition to the new agreement that would make sense in light of SBC’s past practices.
 First, the Commission could order that the two-way trunks currently in place but ordered under protest shall no longer be utilized as two-way trunks and that SBC shall order new one-way trunks to accommodate the traffic originating from its customers that is transported between the POI and Xspedius’ switch. That would essentially undo the damage from SBC’s past practices. The new one-way trunks would be provisioned at SBC’s expense and, under the new agreement, SBC would bear the cost of transporting the traffic it sends over these one-way trunks. SBC would also pay to disconnect any of the two-ways that Xspedius no longer would require. 

Alternatively, the two-way trunks could continue to be utilized as two-way trunks, but the two-way circuits currently in place today would be identified and treated differently under the new agreement.
 Instead of being considered, for facilities charges purposes, as two-way trunks, these trunks would be treated in the same manner as one-way trunks carrying SBC traffic are treated under the new agreement. In other words, SBC would pay Xspedius for the trunks all the way to the Xspedius switch, in effect, treating these particular two-ways in the same manner that one-way trunks are treated under the new agreement. Either solution would ensure that, going forward, Xspedius is not harmed by SBC’s past practice of refusing to establish new one-way trunk groups to carry its own traffic.
 

The Public Service Commission of Maryland issued an order in July 2004 in which it addressed the issue of each party’s respective responsibility for the cost of transporting traffic from its switch to the other company’s switch.
 The Maryland Commission held that each party is responsible for delivering its traffic to the other party and that each party is financially responsible for delivering its traffic to the switch of the other party.
 “Each party is responsible for the cost of delivering its traffic through its network and into the interconnection facility that connects the two networks.”
 

The Maryland Commission stated that “[t]he cost of the interconnection facility itself is shared consistent with the rules set forth by the FCC in ¶1062 of the 1996 First Report and Order. In sum, those rules require that the carriers share the cost of the interconnection facility based upon each carrier’s percentage of traffic passing over the facility.”

The Maryland Commission also stated that “[t]he interconnection architecture described above is fair to both carriers. Each carrier is responsible for the costs of transporting its traffic through its network to the edge of its network. Both carriers then equitably share the cost of the interconnection facility which connects the two networks, based on each carrier’s share of the traffic that passes over the interconnection facility.”
 Xspedius is willing to share equitably based on its share of traffic, but not necessarily equally (50/50) as SBC proposes, and Xspedius is certainly not willing to pay for all the facilities, as is the case today.
 

In the Maryland case, AT&T proposed charging the unbundled transport rate to Verizon when AT&T provides transport of Verizon’s traffic from the POI to the AT&T switch. The Maryland Commission found that AT&T’s proposal was appropriate and that language in the interconnection agreement should be mutual and provide for either party to charge the other a rate equal to the rate for unbundled dedicated transport any time either party provides the transport of the other party’s originating traffic between the POI and the terminating carrier’s switch.
 This is the appropriate way to resolve this issue under current law.

N.
Resolved intrabuilding cabling issue.

CLEC Coalition NIA Issue No. 14 and NIM Issue No. 5

This issue is resolved. 

O.
CLECs should not be required to establish segregated trunk groups for mass calling.

CLEC Coalition ITR Issue No. 6


SBC proposes to require CLECs to establish segregated trunk groups for mass calling. The Coalition objects to SBC’s proposed requirement. Many carriers do not provide mass calling services; for those carriers, choking procedures embedded in the switch’s operating system can be made to handle mass calling adequately. As CLEC witness Charles Land testified, “Mass calling trunking requirements are a waste of resources. They tie up trunk networks and telephone NPA/NXXs.”
 As a result, most carriers do not offer this service. There is no reason, therefore, to require that all carriers establish segregated trunk groups be established if few carriers will utilize the service.


SBC argues that segregated trunk groups should be established for purposes of insuring network reliability and that all carriers should establish segregated trunk groups. As Mr. Land testified, however, this is not the case: “If the number of callers attempting calls exceeds the number of registers in the central office, additional callers will experience delayed dial tone, and this is true whether or not choke trunks are involved.”
 The CLECs propose an alternative that would not eliminate the requirement for trunking unless a CLEC had means via software to permit choke controls of mass calling.

P.
Resolved forecast issue.

CLEC Coalition ITR No. 7

This issue is resolved. 

Q.
SBC should be required to note “service affecting” on TGSRs.

CLEC Coalition ITR Issue No. 8

The Coalition requests that SBC be required to identify certain TGSRs as “service affecting.” SBC states that a CLEC should assume all TGSRs are service affecting. Coalition witness Land testified that, unless SBC notes that a TGSR is service affecting, the CLEC should not be expected to know whether the TGSR is indeed service affecting. Mr. Land stated that CLECs’ systems will benefit from SBC noting service affecting on these orders.
 Mr. Land believes that some of the TGSRs SBC will send to CLECs will not be service-affecting TGSRs. As a matter of “belt and suspenders” protection, the Coalition urges that SBC be required to place the additional flag on those orders that are service affecting as an extra means of ensuring prompt response. 

R.
The agreement should include important trunking provisioning intervals. 

CLEC Coalition ITR Issue No. 9

The Coalition proposes to include important trunking provisioning intervals in the agreement. SBC states that provisioning issues should be addressed in the CLEC Handbook and not in the interconnection agreement. Coalition witness Land disagreed with SBC’s approach to this important issue, stating, “At present, the CLEC handbook provides for 20 day intervals, but that is a document that SBC has total and complete control over.  CLECs have no control over its contents, and it is questionable whether this Commission could, or would, hear complaints about the contents of a document that it does not regulate.”
 

The Coalition proposal applies only to the provisioning of Local Interconnection and Meet Point Trunks, establishing a contractual requirement for SBC to provide these products in the same amount of time as currently required under the CLEC Handbook provisions. During the hearing, witness Land testified that provisioning intervals have a day-to-day impact on competition.
 If SBC were to determine that it wants to lengthen these important provisioning intervals, however, it would be required to seek CLEC agreement to do so. 

CLECs are concerned about trends in which SBC is lengthening its “standard” provisioning intervals and increasing substantially its expedite fees. Coalition witness Land expressed concern that, if the provisioning intervals are not in the contract, that SBC could increase the standard provisioning interval and then charge high expedite charges to get back to the 20-day interval that is the standard today.
 

During the hearing on the merits, Mr. Land described situations where a CLEC would have a customer that wanted service from the CLEC, and the CLEC knew that the customer would put enough of an increased volume of traffic on the CLEC’s network that it would cause blockages. The CLEC asked that SBC expedite trunking so the CLEC could serve the customer within the time limits that the customer wanted service and not cause degraded service. Mr. Land stated that SBC was no help to the CLEC in expediting orders in those situations.

In the recently-decided K2A successor arbitration addressing this same issue, the Kansas Commission found that the Coalition’s proposals were more reasonable than SBC’s and affirmed the Arbitrator’s decision in favor of the Coalition.
 SBC’s potential to revise and extend the interval for provision of interconnection trunks is potentially customer-affecting and the parties’ agreement should include specificity to give assurances that current standards will continue to be met. SBC’s refusal to include provisioning intervals in the agreement concerns CLECs and should concern the Commission. The Coalition’s proposed language should be approved. 

S.
SBC should be required to expedite orders when a blocking situation is likely.

CLEC Coalition ITR Issue No. 10


The Coalition proposes to allow CLECs to expedite trunking orders in a blocking situation, or upon reasonable demonstration that blocking is likely if the order is not expedited. SBC proposes to require the CLEC to wait until an actual blocking situation exists before it will expedite an order. 


As noted in CLEC Coalition ITR DPL Issue No. 10, the CLEC must have the ability to manage its business without SBC’s oversight and control. To address SBC’s concerns expressed in negotiations, the Coalition revised its language to allow for the CLEC to make a showing to SBC prior to the existence of a problem that a blocking situation may occur.

The Coalition’s proposed language addresses the Coalition’s concern that a CLEC may be aware that blocking will occur if an order is not expedited.
 SBC’s language requires the CLEC to wait until blocking occurs before SBC will expedite an order.
 A customer should not be required to obtain service with foreseeable problems before SBC will expedite an order.

T.
The agreement should use references to TGSRs that are similar to SBC’s 13-State agreement. 

CLEC Coalition ITR Issue No. 11

Xspedius proposes language to address issuance of Trunk Group Service Requests (“TGSRs”) to request changes in trunk groups. SBC objects to the use of a language that it claims conflicts with other sections of the agreement. The language to which SBC objects is very similar to language in SBC’s 13-State Agreement, which states that both parties may send a TGSR to the other party to trigger changes to trunk groups based on capacity assessments.
 SBC’s 13-State Agreement even includes the following language: “The TGSR is a standard industry support interface developed by the Ordering and Billing Forum of the Carrier Liaison Committee of the Alliance for Telecommunications Solutions (ATIS) organization. TELCORDIA TECHNOLOGIES Special Report STS000316 describes the format and use of the TGSR.”
 

The most important issue here, however, is not the name of the document the parties use to request changes in trunk groups, but ensuring that both parties have the ability to issue requests for and changes in trunk groups to the other party. As Xspedius witness Falvey explained, if the Commission approves Xspedius’ use of one-way trunking, SBC will be required to provide one-way trunks for its interconnection with Xspedius. In that instance, Xspedius would be required to provide a TGSR to SBC to request changes in the trunk groups. SBC is focusing only on its traditional role, not the role in which it may be requested by Xspedius to update its trunks.
 

The language proposed by Xspedius is similar to SBC’s own language in the 13-State agreement and provides a good method for the parties to communicate with each other to effect changes in trunk groups. The Commission should approve the Xspedius-proposed language. 

U.
CLECs should be allowed to interconnect at technically feasible Mid Span Fiber Meets.

Coalition NIM Issue Nos. 2 and 3

SBC is seeking to eliminate one of the two options as to how SBC and a CLEC may interconnect – the meet point option.  The CLECs are seeking to retain the contractual authority to negotiate mid span fiber meet points when appropriate. A mid span fiber meet point is a method of interconnection using a splice point between the parties’ switches where the parties can exchange traffic.
 SBC argues that these POIs are not within SBC’s network and thus violate the requirement of 47 U.S.C. § 251(c)(2) which requires interconnection at any technically feasible point within the carrier’s network. 

As the testimony of Coalition witness Land explained, when SBC and a CLEC are negotiating how to connect their networks, one of the options has been that both parties would build fiber cable to a negotiated meet point and splice them together.
  This method has been common when SBC interconnects with other ILECs, and has been offered to CLECs.  Clearly, the option is technically feasible because the meet points have been used by the parties and SBC.  

In his testimony, Mr. Land explained that it would be a major problem for any CLEC who has elected this method of interconnection in the past to now have such an option eliminated.
 The CLEC would be required to place additional fiber to continue on to a meet point at the ILEC wire center or find some other method of interconnection. During the hearing on the merits, Mr. Land emphasized that the Coalition’s proposed language applies only to a mutually agreeable, economically and technical feasible point. 


The Mid Span Fiber Meet Point is a technically feasible point of interconnection. If the CLEC chooses to interconnect at a mutually agreeable point between the CLEC’s premises and an SBC MISSOURI tandem or end office, it should be allowed to do so. The parties agreed in Texas to the use of a Mid Span Fiber Meet Point; the Coalition language is based on that agreed-upon language.


V.
The agreement should include provisions for SBC’s leasing of third party facilities. 
NIM Issue No. 4

Xspedius proposes language to address the possibility that SBC may lease facilities from a third party by requiring SBC to be financially responsible in the event it were to occur. SBC objects to Xspedius’ language because SBC states that it would not lease facilities from a third party. 
There is nothing in the agreement that would prevent SBC from leasing the facilities of a third party. If SBC is correct and it never leases facilities from a third party during the term of the agreement, then Xspedius’ proposed language will never be utilized and neither party will be harmed. If, for some reason, SBC does lease facilities from a third party, Xspedius’ language will add specificity to the agreement and better define the terms and conditions that will be followed if this unlikely event occurs. Xspedius’ language simply adds a level of protection to the agreement in what SBC claims is a situation that will never occur, requires SBC to meet its obligations to any third parties and clarifies that Xspedius will not be responsible for SBC’s lease of any third party facilities. 

PART THREE

INTERCARRIER COMPENSATION ISSUES
INTRODUCTION


When the Federal Communications Commission (“FCC”) issued the April 27, 2001 Order on Remand in its proceeding regarding reciprocal compensation issues (“ISP Remand Order”),
 former Commissioner Furchtgott-Roth was not in the majority.  Nevertheless, in his dissenting statement, Commissioner Furchtgott-Roth may have captured the essence of the issue.  “Reciprocal compensation,” he wrote, “is an obscure and tedious topic.”


Obscurity and tedium, however, have not kept reciprocal compensation from consuming vast amounts of regulatory attention.  That is because the issue is important to competition, and is a key component of the Telecommunications Act of 1996.
  The CLEC Coalition companies and SBC have made substantial progress reaching negotiated outcomes on most reciprocal compensation disputes.  Those that remain, however, are still in dispute because they raise fundamental issues – which are primarily legal in nature – about how the federal Telecom Act and governing FCC regulations should be implemented.

Before addressing the disputed issues regarding intercarrier compensation, the CLEC Coalition wants to clarify what is NOT in dispute.  The following DPL issues have been settled, do not require a Commission decision, and therefore will not be briefed herein: 4, 5, 6, 7, 8, 9, 10, 12, 13, and 14.


The following DPL issues remain in dispute and are addressed in this Brief:

1:  Transit Traffic

2:  “ISP-Bound Traffic” definition
3:  Out-of-Exchange Traffic (“OE-LEC”)
11:  Application of FCC rule on tandem rate eligibility

15:  SBC’s IP-Enabled/VOIP traffic language

Issues regarding OE-LEC traffic also arose in the interconnection attachments.  The OE-LEC issues for interconnection and intercarrier compensation issues are addressed together in the interconnection section of this Brief.

I.
TRANSIT TRAFFIC 
CLEC Coalition Intercarrier Compensation DPL Issue 1

The Coalition presents, in its Intercarrier Compensation DPL Issue 1, contract language regarding transit traffic that builds from the language on the same subject included in the M2A.  The Coalition proposed language adds provisions not in the M2A that were included to meet concerns raised in negotiations on intercarrier compensation issues (e.g., language on mutual exchange of calling party number (“CPN”) information).  In fact, SBC’s witness conceded at hearing that SBC has no major substantive objections to the transit language proposed by the CLEC Coalition.


SBC presents no language on transit traffic in the DPL.  SBC rests its position on its legal argument that the Commission should not include contract language regarding transit in the parties’ ICA.  Therefore, SBC presents the Commission with no language to compete with the Coalition proposal.  As a “back-up plan,” SBC’s witness Mr. McPhee slipped an entire new transit attachment into his prefiled testimony – although it included contract language that Mr. McPhee conceded has not been negotiated with CLECs in the negotiations preceding this arbitration, and was not included in SBC’s request for arbitration in this docket.


The CLEC Coalition urges the Commission to reject both SBC’s legal position opposing inclusion of transit provision in the ICA, and SBC’s “back-up plan” transit language.


SBC’s legal argument has already been presented to, and rejected by, this Commission.  The Commission has repeatedly held that transit traffic provisions must be incorporated in ICAs.  Most recently, in an order issued May 19, 2005, the Commission rejected a proposed interconnection agreement because it did not include provisions for transit traffic.  In a case involving a proposed interconnection agreement between SBC Missouri and Chariton Valley Communications Corporation, Inc. (“Chariton Valley”),
 the Commission rejected the proposed interconnection agreement because the provisions governing transiting services between the parties were not filed as part of the interconnection agreement presented to the Commission for approval.  As the Commission’s Order explains:

As recognized by SBC Missouri, the Telecommunications Act requires companies to indirectly interconnect.  If companies are required under the Act to indirectly connect, there must be an intermediary through which those companies connect indirectly.  If the intermediary is not required under the Act transit the indirect traffic [sic], then the purpose of the Act would be frustrated.

The Act requires that the interconnection agreements be filed for approval with the state commission.  An interconnection is any agreement, negotiated or arbitrated, that contains terms of interconnection.  Transit service falls within the definition of interconnection service.  SBC and [Chariton Valley] have an agreement covering transit service.  Because the transit agreement is an interconnection service, it must be filed with the Commission for approval.

SBC and [Chariton Valley] have filed an interconnection agreement that does not include provisions for transiting service.  It is inconceivable that an interconnection agreement need not contain transit services.  … 

The Commission concludes that transit traffic is an interconnection service and is therefore subject to Commission approval.  The Commission finds that it is against the public interest to approve an interconnection agreement when the parties have also entered into a transit traffic agreement that is not before the Commission.


SBC’s position on transit traffic in this proceeding flies in the face of the Commission’s explicit findings that transit is an interconnection service that must be incorporated in the parties’ interconnection agreements.  As Judge Thompson pointed out at hearing, unless SBC can get a federal judge to overrule the Commission on this issue, the Commission’s precedent is clear: transit provisions must be included in § 252 interconnection agreements.


The Commission’s holding on this issue is precedential, of course, but it also has the benefit of being legally and substantively correct.  Transit is, as defined in M2A Attachment 12, “a switching and transport function only, which allows one Party to send Local Traffic … to a third party network through the other Party’s tandem.”  In Missouri, where the SBC legacy tandem-switching network funded by ratepayers prior to deregulation dominates the state, SBC is often the transit provider.  “To get traffic from one network to another, it is a physical fact that the traffic must cross through an SBC tandem switch in many situations.  If networks in Missouri are to be truly interconnected, LEC interconnection obligations must include the duty to act as a transit provider on the same basis as a carrier interconnects with other carriers.”


Transit is part of the “interconnection” required of SBC under FTA § 251(c)(2), which requires that ILECs have the duty to provide:

for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network--  (A) for the transmission and routing of telephone exchange service and exchange access;  (B) at any technically feasible point within the carrier's network; (C) that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection;  and (D) on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, in accordance with the terms and conditions of the agreement and the requirements of this section and section 252.

Transit functions are inherent in the indirect interconnection required not only in § 251(c), but in the § 271 competitive checklist as well.


If SBC, as the transiting carrier, is not required to provide transit at cost-based rates pursuant to § 251(c)(2), “it could dramatically increase the price of moving traffic through interconnected networks in Missouri.”
  Carriers who must pass traffic through SBC tandems have no realistic economic choice but to permit SBC to transit the traffic, and SBC should not be allowed to use its “gatekeeper” role as the legacy dominant network provider in Missouri to extract unregulated transit rates for an interconnection functionality that cannot be obtained elsewhere.  From a policy standpoint, it would make little sense to allow SBC, in its traditional role as “middleman” for both CLEC and ILEC traffic, to suddenly declare that the transit market is now “open” to competition.  In fact, SBC witnesses could not identify a single competitive offering of transit services currently available in Missouri.

The Commission has correctly found, whether using federal or state law as its authority, that transit is a critical component of sustaining competition in Missouri telecommunications markets.  For example, in the recently adopted “Records Exchange Rule,”
 the Commission included provisions regarding the obligations of transit providers.  The Commission exercised its jurisdiction to require Missouri transit providers to provide notice and follow specific procedures in order to “block traffic of originating carriers  and/or traffic aggregators who fail to comply with rules pertaining to LEC-to-LEC traffic.”


The state commissions that have thus far issued rulings on “X2A” successor agreements, in arbitrations similar to this one regarding the M2A successor, have uniformly held that transit provisions belong in ICAs, and that transit must be available at cost-based TELRIC rates.  In the recent T2A arbitration (Docket No. 28821), the Texas PUC ruled that SBC is required to provide transit services at TELRIC rates, noting there has been no change in law of FCC rules warranting a departure from prior decisions on transit service, and that imposing an obligation on SBC to provide transit services at cost based rates will promote interconnection of all telecommunications networks.  The Texas PUC held:  

…SBC is required to provide transit services at TELRIC rates.  The Commission notes that there has not be (sic) any change in law or FCC rules to warrant a departure from prior commission decisions on transit service. Furthermore, a federal court found that a state commission may require an ILEC to provide transiting to CLECs under state law.  Michigan Bell Tel. Co. v. Chappelle, 222 F. Supp. 2d 905, 918 (E.D. Mich. 2002).  Given SBC’s ubiquitous network in Texas and the evidence regarding absence of alternative competitive transit providers in Texas (HOM Tr. at 252-253), the Commission concludes that imposing an obligation on SBC to provide transit services at cost based rates will promote interconnection of all telecommunications networks.

Arbitrators’ determinations in recent “X2A” successor arbitrations in Oklahoma and Kansas have come to similar conclusions.
 


Additionally, in its March 2005 Further NPRM on intercarrier compensation,
 the FCC recognizes that transit service is “critical” to “indirect interconnection.”  All of these holdings are fundamentally at odds with SBC’s position in this case, in which SBC attempts to write transit out of the FTA’s indirect interconnection requirements.  The Commission should hold the current course of compensation for transit traffic at TELRIC rates until and unless a federal court or the FCC rules differently on the matter.

If the Commission correctly determines that transit provisions should be incorporated in the ICA, the Commission should reject the “transit attachment” included in Mr. McPhee’s testimony.  The SBC language should be set aside entirely for three reasons.  First, as noted above, SBC did not include the language in the DPL for this arbitration; SBC has not put the language before the Commission in the proper method, and it should not be permitted sneak its proposal in through a procedural back door.  More fundamentally, SBC has taken the position that it refuses to negotiate transit provisions.  Having refused to negotiate, it cannot now seek an arbitrated resolution to a dispute it would not negotiate.  That approach is directly contrary to the specific statutory directions governing negotiation and arbitration included in § 252 of the federal Act.


Second, the SBC language is flawed in several respects and merits rejection on that basis alone.  As SBC witness Mr. McPhee acknowledged on cross-examination, the SBC back-up proposal includes language on issues unrelated to transit (e.g., language regarding interconnection trunking requirements and definitions of contested terms such as “ISP-bound traffic”).
  Mr. McPhee had to admit that including such extraneous (and clearly controversial) terms in a transit attachment would not be appropriate.
  As Mr. McPhee acknowledged, the CLEC Coalition language included no such extraneous provisions – and, as noted above, Mr. McPhee could identify nothing objectionable about the substance of the CLEC proposal (his only concern being SBC’s objection to including transit language in the ICA at all).


Finally, SBC attempts to include a purported “market” rate for transit in its proposal.  SBC could not identify a single competitive provider of transit service in Missouri, and conceded that it conducted no cost studies in coming up with its proposed  “market” rate.
  SBC simply maintained existing TELRIC rates up to a volume limit, then imposed a 20-30% increase to existing TELRIC-based transit rates – with no cost basis.
  This departure from TELRIC-based rates for transit is contrary to the federal Act, and the recent state commission X2A decisions cited above, which calls for cost-based rates for transit service.  Even more fundamentally, SBC’s assertion that it may simply increase rates without cost support must be rejected.


For all the reasons stated, the Coalition proposal on transit service, found at CLEC Coalition Intercarrier Compensation DPL Issue 1, should be adopted.
II.
“ISP-BOUND TRAFFIC” DEFINITION
CLEC Coalition Intercarrier Compensation DPL Issue 2

When it issued the ISP Remand Order, the FCC added a new challenge to the state commissions’ task of implementing the federal Telecommunications Act’s (“FTA”) reciprocal compensation provisions.  Namely, the FCC fundamentally changed its interpretation of the key statutory provisions governing reciprocal compensation.  As discussed in detail herein, the FCC determined that eligibility for reciprocal compensation does not depend on whether traffic is “local.”  Rather, it depends on whether the traffic is “telecommunications” not excluded by the provisions of FTA § 251(g).


As the Commission considers resolution of CLEC Coalition Intercarrier Compensation issues regarding the definition of “ISP-Bound Traffic,” the Commission’s analysis must rely heavily on the terms of the FCC’s 2001 ISP Remand Order.  A complete reading of the terms of the FCC’s Order demonstrates that the contract language proposed by the CLEC Coalition provides the superior alternative for issues affected by the ISP Remand Order.

If traffic is defined as “ISP-bound,” it is thereby subject to FCC jurisdiction, and the ISP Remand Order’s carefully constructed interim intercarrier compensation arrangement for such traffic.  This means that carriers receive significantly lower payments for performing termination services for another carrier if traffic is designated as ISP-bound traffic rather than as, for example, traditional voice traffic.  If the traffic is not ISP-bound, it is subject to the higher TELRIC-based end office or tandem interconnection rates for § 251(b)(5) traffic, as set forth in state commission decisions and interconnection agreements.

Obviously, when the way traffic is defined determines whether a carrier may recover its costs for performing traffic termination service, the term must be defined carefully to avoid disputes and ensure proper payments are made.  The definition of “ISP-bound Traffic” proposed by the CLEC Coalition directly tracks the language used by the FCC in the ISP Remand Order regarding when traffic is compensable.  The Coalition believes this approach both complies with the Order, and will best avoid future disputes because it does not attempt to shade the language toward CLEC or ILEC interests.


The SBC definition, by contrast, expands beyond the FCC’s definition.  The SBC definition would exclude types of traffic from reciprocal compensation that are not excluded in the FCC’s compensation regime.  The SBC proposed definition is inconsistent with the FCC’s Order and has no place in the contract language.  SBC seems to want to take the benefit of the deeply discounted rates in the ISP Remand Order, but ignore those aspects of the Order that could act to its detriment.


In its ISP Remand Order, the FCC held that ISP-bound traffic is jurisdictionally interstate and set forth a detailed compensation regime for certain types of traffic including certain caps on compensable traffic.  The ISP Remand Order was remanded by the D.C. Circuit Court of Appeals,
 but the FCC’s Order was not vacated.  Therefore, it is still in effect and is the “law of the land” unless and until further action by the FCC.


In the ISP Remand Order, the FCC held that “traffic delivered to an ISP is predominantly interstate access traffic subject to § 201 of the Act.”
  The FCC unambiguously concluded that intercarrier compensation for traffic bound for ISPs is not governed by FTA § 251(b)(5), but rather by § 201 of the Communications Act (which provides the statutory basis for the FCC’s jurisdiction over interstate services).  It was this assertion of jurisdiction over all ISP-Bound traffic that permitted the FCC to impose the interim compensation regime it established in the ISP Remand Order.  As the FCC put it:

Having found that ISP-bound traffic is excluded from section 251(b)(5) by section 251(g), we find that the Commission has the authority pursuant to section 201 to establish rules governing intercarrier compensation for such traffic. Under section 201, the Commission has long exercised its jurisdictional authority to regulate the interstate access services that LECs provide to connect callers with IXCs or ISPs to originate or terminate calls that travel across state lines. Access services to ISPs for Internet-bound traffic are no exception.


The FCC held that, like other rates regulated under its interstate jurisdiction, intercarrier compensation for calls to ISPs is subject to federal, not state, jurisdiction.  The ISP Remand Order could not be clearer in asserting that intercarrier compensation for all traffic bound for ISPs is subject to federal jurisdiction.  For example (with emphasis supplied in each quote):

For the foregoing reasons, consistent with our longstanding precedent, we find that we continue to have jurisdiction under section 201, as preserved by section 251(i), to provide a compensation mechanism for ISP-bound traffic.

***

[T]he service provided by LECs to deliver traffic to an ISP constitutes, at a minimum, “information access” under section 251(g) and, thus, compensation for this service is not governed by section 251(b)(5), but instead by the Commission’s policies for this traffic and the rules adopted under its section 201 authority.

This Order does not preempt any state commission decision regarding compensation for ISP-bound traffic for the period prior to the effective date of the interim regime we adopt here.  Because we now exercise our authority under section 201 to determine the appropriate intercarrier compensation for ISP-bound traffic, however, state commissions will no longer have authority to address the issue.

This [interim pricing] interim regime affects only the intercarrier compensation (i.e., the rates) applicable to the delivery of ISP-bound traffic. It does not alter carriers' other obligations under our Part 51 rules, 47 C.F.R. Part 51, or existing interconnection agreements, such as obligations to transport traffic to points of interconnection.


In addition, Chairman Powell’s “separate statement” issued with the ISP Remand Order, was equally clear on the jurisdiction asserted by the FCC: “In this Order, we re-affirm our prior conclusion that telecommunications traffic delivered to Internet service providers (ISPs) is subject to our jurisdiction under § 201 of the Act.”
  The FCC asserted jurisdiction to determine reciprocal compensation rates, terms, and conditions for all traffic bound for ISPs.  


In spite of these rulings of the FCC, SBC persists in insisting that ISP-bound traffic is governed by the ISP Remand Order regime only if the traffic is “local,” i.e., originates and terminates in the same mandatory local calling area.  This is at odds with the terms of the ISP Remand Order.  The FCC did not distinguish between “local” and “non-local” ISP‑bound traffic.  Rather, the FCC broadly stated that if a call is bound for an ISP, then the CLECs and ILECs carrying that traffic are to be compensated using the FCC’s interim rate regime set forth in the ISP Remand Order.  Intrastate mechanisms for providing intercarrier compensation – whether they are access tariffs or reciprocal compensation rates set under FTA § 251(b)(5) – do not apply to ISP-bound calls.  This is because the service being provided by the ILEC or CLEC to the ISP is “information access,” and is not subject to intrastate pricing authority.


In fact, the FCC went to great lengths to clarify that its Order did not rest on distinctions between “local” and “non-local” ISP-bound calls.  The FCC’s rationale for not distinguishing between “local” or “non-local” ISP-bound calls for intercarrier compensation purposes is rooted in its view of the differences between “Internet communications” and “traditional telephone exchange services.”  As the FCC explained:

The Internet communication is not analogous to traditional telephone exchange services. Local calls set up communication between two parties that reside in the same local calling area. Prior to the introduction of local competition, that call would never leave the network of the incumbent LEC. As other carriers were permitted to enter the local market, a call might cross two or more carriers' networks simply because the two parties to the communication subscribed to two different local carriers. The two parties intending to communicate, however, remained squarely in the same local calling area. An Internet communication is not simply a local call from a consumer to a machine that is lopsided, that is, a local call where one party does most of the calling, or most of the talking. ISPs are service providers that technically modify and translate communication, so that their customers will be able to interact with computers across the global Internet.


Thus, for purposes of the FCC’s analysis, there is no meaningful difference (particularly for intercarrier compensation purposes) between an ISP-bound call originating and terminating in the same local exchange area and one that originates and terminates in different exchanges.  When two carriers collaborate to complete the “Internet communication,” the call is declared “interstate” and subject to the FCC’s compensation regime.


The FCC made certain to clarify that, unlike its earlier Declaratory Order asserting ISP-bound traffic is interstate (which was also reversed and remanded by the D.C. Circuit) and unlike the 1996 Local Competition Order, the interpretation of the FTA in the ISP Remand Order did not rest on distinctions between “local” and “non-local” ISP-bound calls.  The FCC made this point explicitly in paragraph 34:

This analysis differs from our analysis in the Local Competition Order, in which we attempted to describe the universe of traffic that falls within subsection (b)(5) as all "local" traffic. We also refrain from generically describing traffic as "local" traffic because the term "local," not being a statutorily defined category, is particularly susceptible to varying meanings and, significantly, is not a term used in section 251(b)(5) or section 251(g).


The FCC emphasized this point by removing all references to the word “local” from the revised reciprocal compensation rules it adopted in the ISP Remand Order.


SBC asks the Commission to ignore the heart of the ISP Remand Order when it urges that “ISP-bound traffic” be defined to include only traffic originating and terminating in a “local” calling area.  SBC erroneously relies on a single paragraph of the ISP Remand Order (¶ 90), which does not even directly address the question of how ISP-bound traffic should be defined.  Mr. McPhee’s testimony for SBC simply glosses over the clear message of the ISP Remand Order – that ISP-bound traffic is not limited to “local” traffic, and that the FCC went to great pains to eliminate such a limitation on the definition of ISP-bound traffic for reciprocal compensation purposes.


SBC’s proposed contract language on DPL Issue 2 would validate SBC’s erroneous and self-serving misreading of the terms of the ISP Remand Order, and it should be rejected by the Commission in favor of the Coalition’s language that tracks the FCC’s Order on the definition of “ISP-bound traffic.”
 

III.
APPLICATION OF FCC RULE ON TANDEM RATE ELIGIBILITY

CLEC Coalition Intercarrier Compensation DPL Issue 11

The FCC rule governing CLEC eligibility for tandem level compensation has not changed since before the M2A went into effect.  The rule provides that the tandem rate applies to traffic terminated by a switch “that is capable of serving a geographic area comparable to the area served” by an ILEC switch.  

 
The approach SBC offers is based on the “two-tier hierarchical network” approach approved by the Texas PUC in 2000.  This restrictive interpretation of the FCC FCC’s rule was criticized by the FCC in its Intercarrier Compensation NPRM issued in 2001.  The FCC stated that the Texas Commission’s ruling is “inconsistent with our rule,” 
 in that it required CLECs to make a much more difficult and complex showing of how the switch was actually being used in order to be eligible for the tandem rate.  This approach, according to the FCC, goes well beyond the “capable of serving” test enunciated in the FCC’s rule.  The FCC rejected the notion that its rule requires a CLEC to establish whether its network conforms to the traditional ILEC “hierarchical” network architecture; similarly, the FCC’s approach is not consistent with requiring CLECs to identify the number of customers served by a particular switch.  


In addition, the FCC Wireline Competition Bureau’s arbitration regarding Verizon interconnection agreements in Virginia bolstered the view that the proper interpretation of the FCC rule excludes the factors and tests advocated by SBC in its proposed contract language.
  In that case, the FCC arbitrators rejected Verizon’s proposal to graft onto the rule various “functional” tests that the FCC finds inappropriate.  Simply put, each time the FCC has spoken on the issue since the Texas PUC’s approval of the model for SBC’s contract language proposed in this arbitration, the FCC has indicated that the Texas decision was erroneous.  As this Commission considers the appropriateness of contract language implementing an FCC rule, the Commission should not ignore the clear guidance repeatedly provided by the FCC on how to interpret its own rule.


The SBC proposal substantially departs from compliance with the FCC’s tandem rate rule.  The new SBC-proposed test would require strict quantifications of the number of customers served by a CLEC switch, and increase that number without any basis.  In his testimony supporting the proposal,   SBC’s witness Mr. McPhee merely repeats the same arguments about the meaning of the FCC rule that were rejected in the Virginia Arbitration and criticized in the Intercarrier Compensation NPRM.  Mr. McPhee offers new and complicated tests for the conditions under which CLECs would be permitted to receive tandem rate compensation.


The CLEC Coalition proposes language that simply tracks the FCC rule as it is written, without the additional tests required by SBC.  If the Commission approves this contract language, the M2A successor ICAs would comport with the text and intent of the applicable FCC rule.

IV.
TREATMENT OF VOIP AND IP-ENABLED TRAFFIC

CLEC Coalition DPL Issue 15

The regulatory treatment of VOIP or IP-enabled services is a subject of significant ongoing controversy.  The governing rules affecting the intercarrier compensation and interconnection issues being arbitrated in this proceeding remain in flux.  SBC has proposed language that it claims reflects the “status quo” regarding these issues.  In fact, the SBC language reaches well beyond any FCC order or rule and attempts to decide critical jurisdictional issues now pending before the FCC in the context of the parties’ interconnection agreement.  SBC’s positions are based on a willful misreading of applicable FCC orders.


SBC’s proposed contract language seeks to apply intrastate or interstate access charges to IP-enabled traffic that the FCC has determined is not subject to access charges, as well as forms of traffic for which the FCC is still determining the proper jurisdictional and compensation treatment.  The Coalition does not object to implementation of FCC rules that are actually in effect, but SBC seeks to “push the envelope” in ways that go well beyond what the FCC has actually decided on compensation for IP-enabled traffic.  In addition, SBC seeks to pre-determine the trunking requirements for all types of IP-enabled traffic based on its overly expansive application of the access charge regime to such traffic.  Contrary to SBC’s testimony, SBC’s contract proposal goes well beyond anything approved or required by the FCC.


The FCC addressed compensation for a specific form of interstate interexchange traffic in the AT&T “Phone-to-Phone” IP telephony order.
  The AT&T IP Order was specifically limited to the type of service offered by AT&T, and the FCC stressed that additional issues related to compensation for IP-enabled traffic would be resolved in the pending IP-enabled services rulemaking.


It is critical to understand the limits the FCC placed on the conclusions reached in its AT&T Order, particularly since the contract language proposed by SBC flatly ignores those limits.  In the emerging field of IP-enabled telephony, the FCC did not want to prematurely decide the merits of questions that could have significant financial impacts on the competitive availability of advanced services.  While the FCC applied access charges to the PSTN-IP-PSTN service described in the AT&T IP Order, it did not prejudge whether other types of IP-enabled services are subject to access charges, or are subject to intrastate or interstate jurisdiction.


In numerous places in the AT&T Order, the FCC stressed the limited nature of its conclusions.  The FCC went out of its way to emphasize that its holding applied only to the specific AT&T interstate service at issue in its proceeding.  For example:

We clarify that, under the current rules, the service that AT&T describes is a telecommunications service upon which interstate access charges may be assessed.  We emphasize that our decision is limited to the type of service described by AT&T in this proceeding, i.e., an interexchange service that:  (1) uses ordinary customer premises equipment (CPE) with no enhanced functionality; (2) originates and terminates on the public switched telephone network (PSTN); and (3) undergoes no net protocol conversion and provides no enhanced functionality to end users due to the provider’s use of IP technology.

In this order, we provide clarification about the application of our rules to AT&T’s specific service because of the importance of this issue for the telecommunications industry.

This order represents our analysis of one specific type of service under existing law based on the record compiled in this proceeding.  It in no way precludes the Commission from adopting a fundamentally different approach when it resolves the IP services rulemaking, or when it resolves the Intercarrier Compensation proceeding.

This order, however, addresses only AT&T’s specific service, and that service does not involve a net protocol conversion and does not meet the statutory definition of an information service.  If the service evolves such that it meets the definition of an information service, the Commission could revisit its decision in this order.

We are undertaking a comprehensive examination of issues raised by the growth of services that use IP, including carrier compensation and universal service issues, in the IP-Enabled Services rulemaking proceeding.  In the interim, however, to provide regulatory certainty, we clarify that AT&T’s specific service is subject to interstate access charges.  End users place calls using the same method, 1+ dialing, that they use for calls on AT&T’s circuit-switched long-distance network.  Customers of AT&T’s specific service receive no enhanced functionality by using the service.

We find AT&T’s specific service, which an end-user customer originates by placing a call using a traditional touch-tone telephone with 1+ dialing, utilizes AT&T’s Internet backbone for IP transport, and is converted back from IP format before being terminated at a LEC switch, is a telecommunications service and is subject to section 69.5(b) of the Commission’s rules.

A complete appreciation of the limitations placed on the AT&T Order by the FCC demonstrates that the issue of intercarrier compensation for IP-enabled traffic is far from settled.  The FCC emphasizes that its AT&T Order addresses merely one form of traffic, namely, the one specifically described in AT&T’s petition.  Until the FCC determines key issues about the jurisdiction and compensation of various forms of IP-enabled traffic, it would be premature to force parties to conform to one side or another’s position on the nature of the traffic (such as by adopting SBC’s language requiring access charges and use of access trunks).  SBC’s proposed contract language goes far beyond the holding of the FCC in the AT&T Order, and would apply access charges to traffic where jurisdiction and compensation remain unsettled – as well as to types of traffic explicitly excluded from the holding of the AT&T Order.


SBC’s testimony studiously ignores the limitations placed on the AT&T Order by the FCC, and presents a thoroughly misleading version of the FCC’s actions.  SBC’s witness Mr. Constable attempts to persuade the Commission that SBC’s proposal seeks to “preserve the status quo,” and that the “the FCC has conclusively resolved” issues regarding the proper compensation of traffic that terminates to the PSTN.”
  Those statements might be true if they referred only to the specific AT&T interstate long distance service described in the AT&T Order.  Mr. Constable’s testimony expands the FCC’s ruling to apply to all “traffic that terminates to the PSTN,” whether of the type covered by the FCC’s AT&T Order or not.  Despite the specific limits described above, Mr. Constable asserts that the AT&T Order “conclusively resolved … the application of switched access charges to PSTN-IP-PSTN traffic” in the AT&T Order.


In testing the credibility of Mr. Constable’s testimony, it is instructive to compare portions of it “side by side” with the FCC’s Order.  For example, in his direct testimony, Mr. Constable broadly asserts that the FCC determined that traffic originating as IP traffic and terminating to the PSTN (“IP-PSTN” traffic) “is jurisdictionally interstate and should be subject exclusively to interstate access charges.”
  The FCC’s actual holding on this issue is strikingly different: “The Commission has recognized the potential difficulty in determining the jurisdictional nature of IP telephony.  We intend to address this issue in our comprehensive IP-Enabled Services rulemaking proceeding and do not address it here.”
  Similarly, Mr. Constable casts as an “improper assumption” the argument that the FCC’s rules and orders subject only AT&T’s narrowly defined category of 1+InterLATA PSTN-IP-PSTN traffic to access charges.  Mr. Constable’s conclusion would come as a surprise to the FCC.  In the first paragraph of the AT&T Order, the FCC stated, “[w]e clarify that, under the current rules, the service that AT&T describes is a telecommunications service upon which interstate access charges may be assessed.  We emphasize that our decision is limited to the type of service described by AT&T in this proceeding.”
  In the last paragraph of the AT&T Order, the FCC again limited its conclusions to “AT&T’s specific service, which an end-user customer originates by placing a call using a traditional touch-tone telephone with 1+ dialing, utilizes AT&T’s Internet backbone for IP transport, and is converted back from IP format before being terminated at a LEC switch.”


SBC’s proposal goes beyond applicable FCC orders and beyond “the status quo” in four ways.  First, the SBC language would apply access charges to traffic that is both traditionally exempt from access charges and not covered by the AT&T Order.  For example, the FCC stated that the AT&T service at issue “uses ordinary customer premises equipment (CPE) with no enhanced functionality.”
  This distinction is important because it excludes many services that may be offered by enhanced service providers (“ESPs”) or services offered by telecommunications carriers that qualify for the ESP exemption from access charges.
  SBC’s contract language, however, does not recognize such a distinction; it applies to “any traffic that terminates on a Party’s circuit switch.”  Implementation of SBC’s language would thus improperly apply access charges to ESP traffic to which access charges do not apply.  Moreover, the SBC language would also force access charges to apply to other unspecified services that, for example, utilize advanced CPE in a way that would exempt them from the FCC’s AT&T Order.  Such an approach directly contradicts the specific limits the FCC placed on its ruling in the AT&T Order.


Second, SBC’s language does not address (as it implies in testimony) only the PSTN-IP-PSTN situations covered by the FCC’s AT&T Order.  Rather, SBC would have the interconnection agreement extend access charges to IP-PSTN traffic as well.  IP‑PSTN traffic is one of the types of traffic the FCC did not rule on in the AT&T Order, and about which the FCC specifically reserved judgment until the IP-enabled services rulemaking is complete.  SBC’s contract language would sweep enormous amounts of traffic into the access charge regime in ways not contemplated by the governing FCC orders on these issues.


Third, the SBC language attempts to require specific trunking requirements for IP-enabled traffic.  There is no sense in which this can be considered, as Mr. Constable claims, preservation of the “status quo.”  The FCC’s orders on IP-enabled traffic (specifically, the AT&T Order) say absolutely nothing that dictates how traffic should be routed over interconnection trunks.  SBC’s language is simply a ploy to bootstrap its view that the maximum amount of traffic possible should be subject to access charges and should be routed as access traffic.  By limiting CLECs’ options for routing and trunking, SBC attempts to solidify the treatment of IP-enabled traffic as access service in ways the FCC has not sanctioned or even addressed at this juncture.


Fourth, the SBC language would extend the FCC’s AT&T Order ruling governing a purely interstate service to the intrastate jurisdiction.  The FCC made clear that AT&T’s service was an interstate interexchange service.  The holding does not apply to intrastate services, but the SBC contract language would extend the reach of the FCC’s order beyond that contemplated by the FCC itself.  Particular rules for intrastate traffic should not be imposed in this context where the FCC has not even determined the appropriate jurisdictional nature of much of the traffic that would be subjected to SBC’s proposed contract language.


The companies in the CLEC Coalition are ready to comply with all FCC orders governing IP-enabled traffic.  The CLEC Coalition is not, however, willing to comply with SBC’s twisted readings of such orders.  Since many of the key issues remain in flux in this area pending further FCC action, the CLEC Coalition strongly urges that it is unreasonable to impose the view of the world embodied in SBC’s proposed contract language.  In Texas, SBC has been willing to enter into settlements on this issue, including settlements that result in no language being incorporated into the ICAs at this time (which is the position advocated by the CLEC Coalition here).  This represents a much more rational and fair way of implementing applicable orders related to issues where the stakes are so high and the outcome at the FCC level still so uncertain.

PART FOUR
GENERAL TERMS AND CONDITIONS
I.
THE CLEC COALITION’S PROPOSALS FOR BILL DUE DATE,

DEPOSITS, BACK-BILLING, AND ESCROW OF DISPUTED AMOUNTS

ARE FAIR AND REASONABLE, AND SHOULD BE ADOPTED.


The billing and payment issues of bill due date, deposits, back-billing, and escrow of disputed amounts are discussed together, because they are interrelated.  SBC has proposed so many onerous provisions connected with billing, in order to ensure that it never has any chance of an uncollectible from any CLEC whatsoever, that the net effect of the terms proposed by SBC is to impose unprecedented financial burdens on these companies.  If SBC were a willing wholesaler, it would not consider any of the onerous conditions it has proposed, much less all of them as a financially crippling package.  The Coalition’s proposals are much more reasonable, and protect SBC in an acceptable manner while remaining more fair to CLECs.

A.
The bill due date should be 30 days from receipt of invoice or 45 days from invoice date.

CLEC Coalition GT&C Issues 7(a), 7(b)


The CLEC Coalition has proposed that CLECs have 45 days from receipt of invoice to pay SBC.  SBC proposes that payments be due (i.e., be in SBC’s hands) 30 days from the date of SBC’s invoice.  As a compromise, the Coalition offered in its testimony to have the due date be either 45 days from the date of the invoice or 30 days from receipt.


The testimony offered by the CLEC Coalition shows that CLECs need 30 days to review and pay SBC’s invoices.
  The written testimony offered by SBC stated that SBC’s invoices are available to CLECs within 24 hours of the bill release,
 and the bills are then due within 30 days of the invoice date.  Hence, it appears that both parties believe that the proper amount of time to review and pay SBC’s bills is approximately 30 days.
  So why is this dispute before the Commission to resolve?  Because the overwhelming evidence indicates that the invoice date printed on the bill (to which the payment due date is tied) bears no resemblance to the “bill release date” or date SBC sends its invoices out or the date CLECs receive their bills.  That discrepancy results in a bill review period of much less than 30 days.


In their Direct Testimony, Coalition witnesses amply demonstrated this disconnect between the printed invoice date and the date of receipt.  For example, a review of Xspedius’ invoices received from SBC showed that manual (i.e., paper) invoices were received, on average, 15 days late, while electronic invoices were usually 11 days late.
  In a review of Birch’s invoices received from December 2002 to November 2004, the analysis shows Birch received electronic invoices from 7 to 9 days following the invoice date.
  On paper invoices,
 the receipt ranged from 7 to 13 days following the invoice date, with an average of 10 days.
  So SBC’s theoretical 30-days-to-pay is really less than 20-days-to-pay for a significant portion of invoices.


While SBC witness Ms. Quate testified that bills were available electronically within 24 hours of the bill release date,
 the testimony of Ms. Wallace and Mr. Ivanuska showed that this means merely the ability to look at the figures on line in a “picture” format.
  Because SBC’s invoices can run for hundreds of pages,
 having the ability to view them on line is insufficient to permit audit of those charges.  Instead, CLECs need the information in a downloadable, searchable, electronic format to be able to adequately check the charges.  Indeed, SBC has admitted that its “goal” is to send invoices out within 6 working days of the invoice date.
  Because 6 working days inevitably translates to at least 8 calendar days (because of intervening weekends), SBC’s own internal procedures confirm the CLEC experience that SBC invoices are routinely received more than 8 days past the invoice date (because of applicable mail time) – even if SBC meets its “goal.”


This shortened period of review is a serious problem because, in addition to the sheer length of the invoices, SBC’s bills are so filled with errors.   Coalition witness Ms. Wallace detailed Birch’s experience in testimony.  She noted that Birch recently settled over 3,000 separate disputes with SBC.
  During 2004, Birch issued over 2,000 disputes in Missouri alone totaling approximately $600,000.  Also in 2004, Birch issued over 8,200 disputes with SBC in the states of Kansas, Missouri, Texas and Oklahoma totaling over $2.3 million.  Birch’s experience further showed that approximately 80% of its disputes were ultimately decided in Birch’s favor.
  This very high resolution in the CLEC’s favor shows that CLECs do not routinely challenge every bill in a frivolous manner.  Instead, SBC produces very poor quality bills and CLECs simply cannot afford just to pay the bill without a careful review.  Indeed, Birch’s far more positive experience with Qwest and BellSouth demonstrates that SBC’s bills are uniquely late and error-prone compared to other RBOCs.


Beyond demonstrating that SBC’s invoices are so error-prone that a thorough review is necessary, the CLEC Coalition also showed that a 30-day review period is needed because the bill review process is lengthy and cumbersome.  For example, a CLEC like Birch does not receive a single bill from SBC in a month; instead, it gets approximately 1,030 invoices every month, and each invoice averages 400 to 900 pages.
   So reviewing literally hundreds of thousands of pages is a very lengthy process.  Because the review process is exacerbated by SBC’s billing errors, the bill auditors not only review the bills for payment, but also have to create documentation to send to SBC on billing disputes, and then track the resolution of those disputes to make sure the CLEC receives proper credit on subsequent bills for disputes resolved in its favor.


The review process is very manually-intensive.  For example, with Birch, it consists of comparing the most recent bill with the prior month’s bill, and then checking whether there is an accurate and reasonable basis for the differences.  If Birch finds a charge that appears unreasonable, it may seek additional documentation from SBC or dispute the charge.  The latter requires logging it into Birch’s dispute database, and submitting it to SBC in their required format.  Because SBC routinely rejects Birch’s disputes, sometimes in as little as 10 minutes, Birch then has to refile the dispute, often with additional documentation.


SBC’s back-billing also can cause difficulty because there is no limit on how far back SBC can go to recharge the CLEC.  If SBC sends a back-bill for two years, it means CLECs have to comb back through old invoices to confirm that they have not already been charged for the same item.
  SBC’s back-billing descriptions can be very perfunctory, such as a recent Birch bill where the entire description was “internal correction debit” in the amount of $256,000.
  Obviously, in those situations, the CLEC must delay the bill review process by seeking additional information from SBC.


Having a reasonable due date is critical because SBC ties its escrow and deposit requirements to it.  If a determination of breach, or a CLEC’s deposit requirements or a failure to demonstrate a positive record of payment, is tied to the due date, that date must be a reasonable one that reflects the difference between the invoice date and the date the bill is actually received by the CLEC.  

The invoice dates/due dates printed on SBC’s bills have no relation to the date SBC actually sends the bills to the CLEC.  So long as there is such a lag, the due date should be tied to the date of receipt.  CLECs have no control over when SBC actually delivers its invoices, either electronically or through the mail; CLECs can only control the payment process once the invoice is received.  But since SBC claims that tying the due date to the receipt of the invoice makes the due date too nebulous,
 the due date could be tied to the invoice date – provided the due date were sufficiently distant from the invoice date to account for SBC’s delay in sending the bills to the CLEC.  

Every commission considering this issue has ruled against SBC, and approved the CLEC Coalition’s language.  In the T2A successor proceeding, the Texas PUC approved a due date that is 45 days from the invoice dates;
 in the K2A successor proceeding, the Kansas Arbitrator ruled in the same manner and was affirmed by the Kansas Commission;
 in the O2A successor proceeding, the Arbitrator approve a due date that is 30 days from receipt of the invoice.
  This Commission too should make the due date either 30 days from receipt or 45 days from invoice date.  This is the only way to permit a commercially-reasonable 30-day review of these lengthy and error-prone bills.

B.
Back-billing should be limited to a 6-month period, but there should be no limit on back credits.

CLEC Coalition GT&C Issue 8


There are two components to the parties’ dispute on back-billing:  (1) whether the limitation on back-billing the other party for services should be 6 months or 12 months, and (2) whether there should be any limitation on seeking and/or receiving credit for overcharges.  The Coalition believes there should be a 6-month limit on back-billing but no limitation on credits, while SBC believes there should be a 12-month limit on both.


The Coalition supports six months as the maximum time for back-billing because that is the limit on a time period that a provider can reasonably have any hope of passing through (and collecting) such charges from its customers.
   In addition, permitting a 12-month back-billing period, as proposed by SBC, would vastly complicate the already-difficult reconciliation process created by SBC’s lengthy and error-prone bills.  SBC does not provide any detail on its bills when it back-bills, so CLECs must request additional information.
  Further if there is no reasonable limitation on back-billing, SBC can (and does) dump a significantly large “true-up” bill on a CLEC in a given month and expect payment within 30 days.


It must be remembered that back-billing results from the billing party’s error.  Placing a significant burden on the receiving party as a result of a flawed system such as SBC’s is unfair to the wholesale customer.  The only justification SBC has offered for a back-billing period greater than 6 months is Ms. Quate’s testimony that such a lengthy period would arise from Commission orders that have a retroactive effect.
  However, such orders themselves typically specify the circumstances under which the new rate goes into effect and whether a true-up is in order.  Consequently, these circumstances do not justify a general rule that SBC has up to 12 months to back-bill.  Such a practice prevents CLECs from passing through such charges to their own customers and encourages SBC to maintain the same flawed billing system that currently produces significant errors in bills to CLECs.  By limiting the back-billing to only 6 months, the Commission can provide incentive to SBC to be more meticulous and get the bills right the first time.


Having any limitation on billing credits, however, is bad public policy.  As demonstrated by the Coalition’s witnesses, SBC’s bills are so lengthy and so complicated that it is very difficult to process them.
  Consequently, an error could easily overlooked.  It is SBC’s error that is being corrected, not the CLEC’s error.  Even more egregious would be the situation where SBC itself determines it has been overcharging a CLEC through some mechanism where it was difficult or impossible for the CLEC to detect the error.  In such a case, to permit SBC to avoid refunding those overcharges would be to countenance the overcharge and encourage sloppy billing practices.  Further, eliminating any limitation on credits, as the CLECs propose, does not subject SBC to unlimited potential credits (as claimed by SBC witness Quate
) because agreed Section 13.1.1 permits disputes only for a 24-month period.


In the absence of a commitment by SBC to be a willing wholesaler that provides fair and accurate billing to its wholesale customers, the Commission must step in and require this result.  Consequently, the Coalition urges the Commission to rule that the Coalition language is the most commercially reasonable approach, as well as being sound public policy.

C.
The Coalition’s proposal on deposits should be adopted.

CLEC Coalition GT&C Issue 3


The CLEC Coalition has no objection to the interconnection agreement having some deposit requirements to protect SBC as along as they are commercially reasonable.
  However, it is clear that SBC expects to have no credit risk whatsoever in dealing with any CLEC, and it expects every CLEC to pay the price for the possible bad acts of a handful of players in the industry.  SBC states that it is possible, in the worst case scenario, to be exposed to 90 days of charges before a termination can occur (largely because of the need to give the resale customer notice); therefore, it needs 90 days worth of deposit.
  The CLEC Coalition has offered a 60-day deposit,
 because this is certainly adequate to protect SBC without putting such a great financial burden on the average CLEC.  If a CLEC fails to pay a bill, then SBC has the right, before the 90-day window ends, to cut off new orders.
  Consequently, any billing by SBC to the CLEC for the second and especially third months is likely to be less than the average on which the deposit is based – resulting in overprotection.


SBC witness Ms. Quate testified that deposits are a necessity in the industry because 180 CLECs in SBC’s 13-state region have ceased operations since 2000, and stated that SBC has lost $255 million from CLEC bad debt during the same period.
  Ms. Quate provides no detail on how many bankruptcies this involved, or how much of that amount was attributable to the MCI bankruptcy (which was the biggest bankruptcy in U.S. history).  But to put such a loss in perspective, one must consider that this loss was for five years, across, presumably, 13 states; in addition, during the same period of time, SBC had a net profit exceeding $33 billion.
  The CLEC losses therefore diminished SBC’s massive profit by less than 1%.  And, as Mr. Falvey demonstrated in his Direct Testimony, his experience in the e.spire bankruptcy was that SBC owed e.spire millions of dollars at the conclusion of that bankruptcy proceeding – so in that instance, there was no loss whatsoever to SBC when e.spire went out of business.
  Consequently, while SBC has thrown out an arguably impressive number, there is no back-up on whether this loss was caused by one, five, or 180 CLECs; nor is there any affirmative indication that a deposit would have alleviated all the losses.


Indeed, instead of providing any concrete back-up, Ms. Quate merely mentions the MCI bankruptcy.  There, she points to Commission orders in Michigan and Ohio as supporting a deposit requirement for MCI.
  But the terms of a generic interconnection agreement should not be predicated upon SBC’s experience with a single CLEC.

Besides the size of the deposit, the CLEC Coalition is also greatly concerned about the unbridled discretion granted by SBC to itself in its proposed Section 3.2.2, whereby SBC may basically review financial publications or other sources and decide to ask for a deposit even when the CLEC has never made a late payment or otherwise demonstrated an unwillingness or inability to keep current with its payments to SBC.  While Ms. Quate testified that the triggers in SBC’s proposed Section 3.2.2 are based on “concrete, clearly defined and objective criteria,”
 the actual language proposed by SBC states that SBC may demand a deposit if it unilaterally determines potential impairment from sources as ephemeral as an article in the press about “pending credit problems.”  Such sources for making a decision on requiring a deposit are not “concrete, clearly defined, or objective” – they can consist of nothing but rumor.  If a CLEC is having any financial difficulties or cash flow problems whatsoever, the requirement of a cash deposit could put it over the edge and cause a manageable problem to become unmanageable.  CLECs do not believe SBC should be given the ability to damage its competitive rivals in this manner at its own whim.
  Instead, SBC should not be able to ask for a deposit unless the CLEC has failed to timely pay its bills to SBC.  

As to the contested sub-issue concerning establishing a credit history with SBC Missouri, a CLEC new to Missouri should not have to pay a deposit if it has already established a good credit history with SBC Missouri’s affiliates in other states.  There is simply no rational commercial justification for the imposition of what is nothing less than a penalty for attempting to enter into competition with SBC Missouri.  Finally, the CLEC (and not SBC) should have the option of picking whether to satisfy any deposit requirement by using cash or a letter of credit.  SBC is protected either way, so the option should be left to the CLEC.


Both the Kansas and Oklahoma Arbitrators approved the CLEC Coalition’s deposit language in its entirety.
  In Texas, while the Commission approved a 3-month deposit, it too realized the risk of giving SBC unfettered discretion in asking for a deposit.  Consequently, the Commission ordered SBC to consider only payment history in the determination of whether a deposit should be required.
  SBC Missouri is amply protected under the Coalition’s proposed language, and this Commission should approve it.

D.
A party should be able to withhold payment of disputed amounts. 

CLEC Coalition GT&C Issues 7(c), 11(c)


A party that has a good faith dispute regarding the accuracy of a charge by the other party should have the right to withhold payment of any amount that is in dispute.  SBC proposes that the CLEC pay the charge to SBC or into escrow even if the charge is clearly in error.  This concept is contrary to normal business practices in the telecommunications and other industries.
  


The primary reason that escrowing disputed amounts would place an unwarranted financial burden on CLECs is because SBC’s bills frequently contain errors that are ultimately confirmed as SBC’s mistakes at the end of the dispute resolution process.  As previously noted, Birch had 2,000 disputes with SBC Missouri in 2004, totaling approximately $600,000, and routinely has 80% of such disputes resolved in its favor.  At the hearing on the merits, a witness for Sprint noted that approximately 70% of Sprint’s billing disputes are resolved in Sprint’s favor.


Moreover, resolving billing errors is very time-consuming and sometimes the process takes months to complete.
  As previously noted, a CLEC may receive hundreds of bills in a given month with hundreds of thousands of pages; consequently, it is very time-consuming to identify the errors and will probably take SBC an equally lengthy time to analyze and resolve.  More importantly, SBC has absolutely no incentive to resolve billing disputes quickly or improve its billing accuracy as long as it gets paid upfront by the CLECs or the funds are sitting in escrow. 


SBC proposed some exceptions to the escrow requirement in Ms. Quate’s Direct Testimony that differs from SBC’s DPL language.
  Simply put, SBC would not require an escrow of disputed amounts by a CLEC with a 12-month history of on-time payments, provided the CLEC had not initiated 4 disputes during a 12-month period that were resolved in SBC’s favor.  This is presumably based on an assumption that “4 disputes” would mean disputing 4 months of bills.  However, because of SBC’s requirement that a dispute be submitted separately for each Billing Account Number (“BAN”) and because CLECs can receive hundreds of BAN invoices throughout a month,
 the number of disputes does not equal anywhere near one per month.  Therefore, should SBC’s compromise be approved, the concept of 4 months’ worth of disputes should be incorporated into any implementing contract language.  As a better alternative, a percentage of disputes resolved in SBC’s favor can be substituted for the absolute number of disputes.


SBC’s other mitigating offer is that a CLEC does not have to escrow amounts if they involve a “material billing error.”  Should the Commission decide that such an exception is warranted, any contract language memorializing this offer would have to require SBC to make a good faith effort to investigate the complaint.  As Ms. Wallace’s Direct Testimony demonstrated, Birch has experienced a denial of a dispute in as little as ten minutes
 – there simply could not have been a true investigation in that period of time.  In addition, a CLEC should not have to escrow the funds for a material billing dispute unless and until SBC notifies the CLEC that the error is highly likely to be resolved in SBC’s favor.  Any other procedure would have a significantly detrimental effect on CLEC cash flow and discourage improvements to SBC’s billing system.


CLECs should not be required to escrow disputed amounts because billing errors by SBC are so routine and so often resolved in favor of the CLECs.  Consequently, an escrow requirement places an unwarranted and undeserved burden on CLECs who would have to give up the use of much-needed cash for disputes that are highly likely to be resolved in the CLECs’ favor – but only after a lengthy resolution process that is almost entirely in SBC’s control.  These facts prompted both the Oklahoma
 and Kansas
 Arbitrators to rule in favor of the Coalition and eliminate escrow requirements altogether.  If, however, the Commission believes an escrow obligation is appropriate, then SBC’s offer of exceptions for such a requirement should also be required, but with the changes suggested by the Coalition in direct testimony.

E.
The parties payment proposals should be reviewed as a whole.


SBC has proposed deposit and pay-into-escrow-and-dispute terms, but has offered to waive them if a CLEC establishes 12 consecutive months of good bill payment.  But SBC’s delay in getting bills to customers means CLECs have an unreasonably short time to review SBC’s vast and complicated bills before paying them, thereby making it difficult to establish a perfect on-time payment history.  SBC further wishes to be able to back-bill for up to 12 months, thereby making the review process even more onerous and discouraging improvement of SBC’s processes.  These provisions singly are problematic; combined with SBC’s deposit and escrow proposals, they place an untenable financial burden on CLECs.  The Commission should view these provisions as a whole, not in isolation, in making determinations on what are reasonable bill payment policies to be incorporated into this interconnection agreement.

II.
SBC SHOULD BE REQUIRED TO PROVIDE 

ADVANCE NOTICE ON CHANGES AFFECTING CLECS.

A.
SBC should not be permitted to unilaterally change the interconnection agreement without prior notice.

CLEC Coalition GT&C Issue 24


This dispute concerns the need to prevent SBC Missouri from making unilateral changes in its policies, processes, methods, or procedures used to perform its obligations under the interconnection agreement that cause operational disruption or modification without providing CLECs advance notice.
  As Mr. Ivanuska testified, over the course of the business relationship among SBC and CLECs (sometimes spanning over seven years), the CLECs have come to rely upon business-to-business practices and methods of doing business with SBC Missouri.
  Many of those practices and methods are established as a result of working through particular details or difficulties at a level that is much more granular than the high-level terms set forth in the interconnection agreement.   Moreover, many of those underlying practices, processes, and methods directly and significantly affect the CLECs’ ability to provision service to their customers.  Over the past three to four years in particular, CLECs have experienced several major problems when SBC Missouri has unilaterally and without advance notice to CLECs changed its process, practice, or method that CLECs have come to rely upon.  Such changes have directly affected CLECs’ ability to provide a service to prospective customers or provide continued service to their customers.
 


Mr. Ivanuska described specific instances of disruption caused by SBC Missouri in his testimony, including SBC Missouri’s internal modification of the methods and procedures associated with determining the extent to which would perform “routine network modifications,” which significantly affected the ability of CLECs to obtain DS1 loops within the same timeframe as it had in the past.
  SBC explained that this change was due to the fact that SBC was now enforcing existing policy that heretofore had not been enforced.  Ultimately, but only as a result of a complaint filed by CLECs in Texas, SBC returned to its former practice of determining routine modifications, pending the FCC’s determination of this issue in the TRO.  Nonetheless, as a result of SBC’s unilateral decision to suddenly enforce an “existing policy” differently than it had for many years, CLECs experienced an immediate and significant impact on their ability to serve customers.
  

In the T2A successor proceeding, the Texas Commission recognized the need for CLECs to receive advance notice of changes in SBC’s policies, processes, methods and procedures that cause operational disruption or modification: 


The Commission determines that it is appropriate for SBC-Texas to give a 45- day notice to Birch/ionex prior to making any unilateral changes in policy, process, method, or procedure that SBC-Texas uses to perform its obligations under the ICA that would cause operational disruption or modification unless the implementation of such change or discontinuance of such policy, process, procedure or method is beyond the control of SBC-Texas.  Based on several business experiences over the past three years under the existing ICA, SBC-Texas has made “policy” or “process” modifications unilaterally and without notice to Birch that materially and detrimentally affected Birch’s ability to obtain certain UNEs and services.
  

The specific contract language approved by the Texas Commission is acceptable to the Coalition for the Missouri interconnection agreements:


Subject to the provisions of Attachment 6:  Unbundled Network Elements and upon CLEC request, SBC [Missouri] shall meet its combining obligations involving UNEs as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467(May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of relevant state Commission and any other Applicable Law.

Pursuant to Attachment 6: Unbundled Network Elements, in the event that SBC [Missouri] denies a request to perform the functions necessary to combine UNEs or to perform the functions necessary to combine UNEs with elements possessed by CLEC, SBC [Missouri] shall provide 45 days written notice to CLEC of such denial and the basis thereof.  Any dispute over such denial shall be addressed using the dispute resolution procedures applicable to this Agreement.  In any dispute resolution proceeding, SBC [Missouri] shall have the burden, to prove that such denial meets one or more applicable standards for denial, including without limitation those under the FCC rules and orders, Verizon Comm. Inc. and the Agreement, including Section 2.12 of Attachment 6: Unbundled Network Elements Appendix.

During the term of this Agreement, SBC [Missouri] shall not change or discontinue, as to [CLEC], any policy, process, procedure or method offered to [CLEC] without a 45-day written notice, unless the implementation of such change or discontinuance of such policy, process, procedure or method is beyond the control of SBC [Missouri].

This contract language will require SBC Missouri to work with CLECs before it makes modifications to its practices, procedures, processes, or methods that affect the way that it provides services, UNEs, or offerings under the agreement to CLECs.  Such advance notice provides the parties with an opportunity to work out the changes so that, when and if the change is implemented, it is done in such a way so as not to affect a CLEC’s continued ability to provide service to a customer or customers.
  


SBC’s witness Ms. Quate focused on the CLECs’ proposed language that would require CLEC permission for changes,
 but did not address in any way the aspect of notice – probably because it is difficult to defend a unilateral right to alter the agreement without even informing the other party until after the fact.
  The Oklahoma Arbitrator and the Kansas Commission recently agreed that 45-day written notice of changes that affect the parties’ relationship is fair and reasonable, and they approved the Texas ruling offered in compromise.  This Commission should approve this position as well.

B.
SBC should not be permitted to incorporate new tariff terms into the agreement without providing notice.

CLEC Coalition GT&C Issues 14, 15


In Issue 14, the CLEC Coalition has proposed that SBC continue the practice it has employed during the term of the M2A to notify CLECs, in advance, through the Accessible Letter process, when SBC is proposing a change to its tariffs.  In related Issue 15, the Coalition opposes SBC’s language automatically and unilaterally modifying the terms of the interconnection agreement when a tariff changes.  The Coalition’s objection is not based upon a desire to have SBC negotiate every change to a tariff with CLECs, nor is the Coalition trying to require SBC to maintain the same tariffs for the life of the agreement.  Instead, the Coalition’s objection primarily rests upon SBC’s parallel change to existing M2A language where it seeks to limit its current commitment to provide advance notice to CLECs about tariff changes to only such notice as is required by the Commission’s rules.
  Hence, SBC is no longer willing to continue its current practice of giving CLECs notice of tariff filings, yet it proposes the automatic unilateral change of a rate or term embodied in a CLEC agreement.  


The CLEC Coalition does not have an objection to incorporating up-to-date tariff rates provided SBC also is willing to provide notice of its tariff filings.
  If CLECs are to have the opportunity to voice objections to tariff changes prior to the time they take effect, CLECs must have time to review the proposed changes and determine their potential impact.  SBC’s resistance to notifying CLECs of pending tariff revisions creates a concern that SBC may unilaterally make significant changes to the terms of the Agreement without affording CLECs the opportunity to comment.


SBC claims generally that a tariff notification process is burdensome,
 but fails to provide any factual data demonstrating that the current Accessible Letter notification process is expensive to administer.  Even if SBC’s position has credence, the Commission should consider, from an administrative and economic perspective, which party’s approach is more efficient.  SBC knows when a tariff will affect a CLEC; SBC has a notification system already in place in its Accessible Letter system.  Creating a single Accessible Letter and disseminating it to all CLECs, whether affected or not, is certainly preferable to every single CLEC, down to the smallest with no personnel to spare, continually monitoring the PSC website to try to spot tariff changes that might affect them.


Every Commission that has considered this issue to date has agreed that SBC must continue its practice of notifying CLECs in advance of upcoming tariff changes if it expects those changes to be automatically incorporated into the interconnection agreements.
  This Commission should rule similarly that SBC’s language incorporating tariff revisions into the agreement is valid only if SBC continues notifying CLECs in advance of tariff changes.  Only if SBC provides such notification can CLECs reasonably be expected to take the responsibility of reviewing potential tariff revisions and filing comments in any normal tariff approval process.

C.
SBC should not be permitted to use the Change Management Process to unilaterally amend the Agreement.

CLEC Coalition GT&C Issue 17


The CLEC Coalition has proposed certain language concerning Change Management; SBC has no counter-language, as SBC believes the subject should not be addressed in this section of the contract.


The intent of the CLEC Coalition’s language is to preserve SBC’s obligation to continue the existing Change Management Process (“CMP”) by incorporating the obligation in the parties’ interconnection agreement.
  Otherwise, SBC could potentially argue that it does not have a contractual obligation to continue the CMP.
 


In addition, the Coalition has proposed language intended to prevent SBC from altering existing terms and obligations in the parties’ interconnection agreement through a forum where a given CLEC may not participate.
  The interconnection agreement is a contract between parties and has a separate agreed clause that states it cannot be amended except by consent of both parties.  The CLECs’ language is intended to make clear that any changes to the way the parties operate as reflected in the Agreement must be accomplished through an amendment.

III.
THE CLEC COALTION’S POSITION ON

OTHER GT&C ISSUES SHOULD BE ADOPTED.

A.
The M2A successor interconnection agreement should continue to reflect the commitments SBC made to the Commission and CLECs in order to obtain Section 271 relief?

CLEC Coalition GT&C Issue 1

SBC made the following commitments, as set forth in the M2A “Whereas” clauses, in order to obtain a positive recommendation from this Commission in SBC’s quest for approval to offer interLATA long distance service:



(1)
SBC MISSOURI represented that it has already made several, and represented that it would continue, process improvements designed to foster better relationships with and provide better service to its CLEC customers (such improvements include, but are not limited to: the restructuring of its organizations and the creation of new departments to provide faster and better responses to CLECs; the improvement of communications with CLECs through a greatly expanded Internet website, internal broadcast e-mails and user group meetings; the distribution of customer satisfaction surveys; and the creation of an Internal Escalation Process Intervals Policy);



(2)
SBC MISSOURI represented that it would follow certain Commission arbitration awards and other decisions, as set forth elsewhere in this Agreement (SBC MISSOURI, however, made such commitment without waiving its right to appeal awards or decisions specifically set forth in this Section 18.1, 18.2, and 18.3 of General Terms and Conditions);



(3)
SBC MISSOURI represented that it would continue to work with its CLEC customers, and invite their feedback, to provide them a meaningful opportunity to compete in Missouri;



(4)
SBC MISSOURI represented that it will comply with the FCC's rules and subsequent Section 271 decisions relating to the structural and nonstructural requirements for a Section 272 affiliate.

These clauses were part of the original M2A,
 and are intended to embody SBC Missouri’s continuing obligations in the successor agreement.  SBC refuses to include these commitments in the successor agreement.


SBC disputes that any of its 271 commitments should remain a part of the CLECs’ successor interconnection agreements, while at the same time, SBC wishes to retain the full benefit of its 271 long distance authority.  The Coalition believes that the commitments SBC made should not “expire” simply because the M2A is about to expire, unless SBC is also willing to give up its concomitant right to provide in-region interLATA service.
   


The recitations of commitments the Coalition seeks in the Whereas clauses are very different from the more important issue of Section 271 unbundling obligations being considered in the UNE portion of this case.
  Nevertheless, over the last year, it has become abundantly clear to CLECs that SBC sees its 271 commitments as a one-time event that will expire along with each of the 2A agreements.  The Coalition believes that local competition will only be sustainable if SBC, the incumbent and still-dominant carrier, is required to conform to the characteristics of a “willing wholesaler.”  Until SBC finds it in its own best interests to willingly undertake interconnection obligations that facilitate a positive relationship with a CLEC, regulators will have to ensure that it does.
  Consequently, the Coalition requests the Commission require SBC to maintain its market-opening commitments in writing, as memorialized in the proposed Whereas clauses.

B.
The term “end user” should not be explicitly defined in the interconnection agreement.

CLEC Coalition Definitions Issue 1;
 CLEC Coalition GT&C Issue 23

SBC has proposed that “end user” be defined in a manner to eliminate CLECs’ wholesale customers from its scope.  Because the term “end user” is used in hundreds of places throughout multiple attachments in the Agreement, SBC has thus proposed extensive, unwarranted, and possibly inadvertent changes to the M2A by creating a global definition without regard to whether it is appropriate in a given circumstance.  Instead of addressing this ubiquitous use of the defined term, SBC has focused all of its testimony on whether a CLEC may resell UNEs to other carriers.  Even in this context, there is no basis in federal or state law or regulations for any restrictions throughout the Agreement that would prohibit a CLEC from offering wholesale service to other carriers.  There is nothing in the Telecommunications Act, in the FCC’s rules, or in Missouri state statutes or rules that purports to limit the incumbent LECs’ ICA obligations to CLEC service to retail customers only.  


As an initial matter, if Congress had intended a general restriction to limit interconnection, access to network elements, collocation, etc., solely to services for retail customers, it would have included that limitation directly in the statute.  It did not.  No such limitation can be found in FCC rules or orders either.  First, the FCC has not found it necessary or appropriate to define end user, except in the limited context of access charges.
  Second, the FCC’s most recent pronouncements in the TRO and TRRO make clear that the FCC does not envision any generalized restriction on the use of UNEs by CLECs to provide service to wholesale customers.  


In the TRO, the FCC developed a “qualifying services” approach to UNE availability, ruling that a CLEC could not access a UNE for the “sole purpose of providing non-qualifying services.”
  If the FCC had intended all wholesale services to be off limits to UNE use, then the TRO would have contained such a blanket prohibition rather than focusing on qualifying services.  The D.C. Circuit’s reversal of this portion of the TRO in USTA II likewise was not based on an interpretation of the Act that banned CLECs from using UNEs to provide wholesale service.
  Hence, neither the TRO nor USTA II support SBC’s position here.


Similarly, when the FCC addressed the issue in the TRRO, it placed a very limited restriction on service to two particular types of wholesale providers.  Specifically, the FCC prohibited the use of UNEs “exclusively for the provision of telecommunications services in the mobile wireless and long distance markets.”
   Regardless of whether the FCC’s use of the word “exclusively” narrows this limitation even further, it is clear that the FCC did not find as a matter of law that UNEs are not available for CLEC service to any wholesale customer.


SBC has cited to several older FCC rulings, purporting to support SBC’s position.
  As recognized by the Arbitrator in the recent Kansas proceeding, such a position is “unreliable” because SBC’s conclusions are unsupported by the text of the cited rulings.
  SBC also cites a Texas decision to support its position that the term “customer” cannot be substituted for “end user.”
  Such support is unnecessary because the CLEC Coalition is not attempting to make such a substitution.
  Beyond that, the Texas ruling expressly stated that it was intended to be consistent with a prior holding that a CLEC could use UNEs to carry traffic for other telecommunications providers regardless of who serves the retail, local end-user customer.


Nevertheless, regardless of whether this Commission rules that SBC has any right to restrict the use of UNEs in CLEC provision of service to wholesale customers, there is no justification for the blanket use of SBC’s defined term throughout the agreement because the interconnection agreement has a broader scope than just the availability of UNEs.  For example, interconnection is another fundamental obligation under the Telecommunications Act and there is no interconnection limitation for retail-only service to be found in the Act or the FCC’s rules.
  Yet SBC’s language might be construed to permit SBC to deny interconnection to CLECs to the extent CLECs utilize interconnection (the two-way exchange of traffic and the facilities that permit same) with SBC in the process of providing wholesale service.
  Similarly, collocation is undeniably an SBC obligation under the Act and the interconnection agreement; indeed, SBC has not even attempted to argue that collocation is available to CLECs only to the extent of their provision of service to retail customers.
  Thus, regardless of the Commission’s decision on UNE availability, the term “end user” should not be a defined term throughout the non-UNE attachments to the Agreement.  To hold otherwise risks placing a discriminatory limitation on CLECs’ ability to market services to wholesale customers.
  A definition should not have such a wide-reaching effect throughout the Agreement when SBC has not offered a single argument to justify such use outside the context of UNE Attachment 6.


The parties have operated for years under the M2A without incident resulting from “end user” being an undefined term.
  There is no reason at this point to approve a ubiquitous definition that can have the effect of imposing limitations unsupported by the law.

C.
The contract expiration term of the Agreement should provide for unexpected contingencies.

CLEC Coalition GT&C Issue 4(a)


SBC has proposed elaborate language that addresses some of the processes that may occur when the parties begin to negotiate and/or arbitrate a new successor agreement.  However, SBC has established a timeframe that does not allow for any contingencies such as that which just occurred in the T2A, O2A, and K2A successor proceedings, where regulatory uncertainty and issues beyond the parties’ control has created greater than the standard 10-month gap between the request for negotiations and the final implementation of a complete successor agreement.
  The Coalition’s language acknowledges the standard 10-month time frame, but permits a greater gap when circumstances warrant and addresses the situation where the interconnection agreement may expire before a successor is in place.  It is only prudent to allow for such a contingency in those situations which are beyond the control of CLECs.  Such a provision would not harm SBC, but will prevent the inadvertent but potentially disastrous expiration of the interconnection agreement without a new one in place.

D.
The CLEC Coalition’s dispute resolution language should be adopted.

CLEC Coalition GT&C Issues 11(a), 11(b)


The dispute resolution provisions of the agreement are found in Section 13.  Generally, the parties agree that there should be alternatives to litigation in handling their disputes, so they have established an informal dispute resolution process.  SBC, however, prefers language that is very vague and essentially states the parties will meet and negotiate the dispute.  SBC has no parameters over the location, form, frequency or duration of such deliberations, but leaves it all to the discretion of the representatives; indeed, SBC does not even have any parameters around how long one party can take to name a representative.  Hence, one of the primary sub-issues on dispute resolution concerns the Coalition’s proposal that five business days is more than sufficient for such a designation.  The dispute resolution process will operate more smoothly if the parties make commitments in the contract concerning this issue.
  Both the Texas Commission and the Oklahoma Arbitrator, in the T2A and O2A successor proceedings respectively, agreed that five days is a reasonable amount of time to designate a representative to resolve the disputes, and ordered accordingly.


The parties also have been unable to agree on language regarding whether discussions and correspondence “for the purposes of settlement” are exempt from discovery and production.  The Coalition and SBC agree that “offers of settlement” are exempt from discovery.  However, SBC’s language exempting “discussions” and “correspondence” is overly broad and would permit the exemption of discussion details and documents that would be otherwise discoverable.  Under SBC’s proposed language, the parties could claim almost any discussion or document was for the purpose of settlement or for “negotiations.”  For example, a party might provide the other a set of documents purporting to “support our claim,” automatically designating all discussions and documents as “for settlement purposes only.”  Only settlement offers themselves, whether oral or written, and documents (but not “discussions”) that are part of a settlement offer should qualify for an exemption from disclosure.
 


In testifying on this issue, SBC witness Ms. Quate stated that the parties should “maintain the traditional confidentiality of settlement negotiations and protect such communications from discovery.”
  However, it is the CLEC Coalition, not SBC, that is attempting to maintain the “traditional” confidentiality, by agreeing that confidentiality extends only to documents that are actually part of a settlement offer.  SBC’s language could extend too far beyond that standard by potentially exempting from discovery every document remotely related to the dispute, even when the document was not related to a settlement offer.
  Both the Kansas and Oklahoma Arbitrators agreed that the CLEC Coalition’s language is preferable and ruled against SBC on this sub-issue.
 

Another major issue on dispute resolution is that SBC’s generalized procedures do not recognize any exception in the case of customer-affecting disputes.  Consequently, the primary issue to be decided by the Commission on this topic is whether the agreement should contain the following CLEC Coalition explicit language preserving the right of a party to seek emergency relief from the PSC in the event of a customer-affecting dispute:

13.2.2
Notwithstanding the other dispute resolution procedures set forth in this Agreement, a Party may seek emergency relief from the Commission for the resolution of any problem that interrupts or threatens to interrupt the service of either Party’s customers.


This provision concerning customer-affecting disputes is intended to embody, in contract, the commitments SBC made during the 271 process regarding CLECs’ ability to obtain expedited relief for customer-affecting disputes.
  These “service affecting” issues include where SBC is unable to meet a due date or a network outage occurs, e.g., (1) missed due dates, (2) due dates in jeopardy, (3) service outages, (4) severe service impairment, and (5) 911 listings missing or incorrect.
  In these situations, the CLEC’s customer may be so severely impaired that a complaint to the Commission is the only way to expedite a resolution.  SBC witness Ms. Quate lays out SBC’s position that the parties should pursue dispute resolution for 60 days before bringing a complaint to the PSC, and states simply that the parties should “work through the dispute resolution process” even with customer-affecting disputes.
  


The Coalition does not believe the Commission should have to intervene every time there is a customer-affecting dispute, nor do its members want to go to the trouble and expense of filing a complaint for each such dispute.
  Instead, the parties’ interconnection agreement should set out a procedure that will quickly resolve all major disputes, including customer-affecting disputes.  Nevertheless, the Coalition wants explicit references to its rights to bring customer-affecting disputes to the Commission as a last resort.

E.
The current M2A provisions concerning termination of service for nonpayment should be adopted.

CLEC Coalition GT&C Issue 12


The language governing the termination of service for nonpayment is lengthy, and, from the DPL, it appears the parties are far apart in developing provisions for termination.  However, the dispute primarily revolves around the provision governing notice and opportunity to cure, and even in this area, the net result of the CLEC Coalition language and SBC’s proposal are similar.


The Coalition language tracks the current M2A provisions and provides for a single disconnection notice that SBC may issue 15 calendar days following the due date, and which permits CLECs to have 15 calendar days following receipt of that notice to either pay SBC or issue notice to its customers that they must select another provider under Commission rules.  SBC’s language permits a disconnection notice to be issued immediately following the due date if a CLEC fails to pay charges when due, and gives the CLEC 10 working days (typically 14 calendar days) to pay.  If no payment is received, SBC then can issue a second disconnection notice, giving the CLEC five more days to pay.  The net result is essentially the same – the CLEC must pay by approximately 30 days from the due date or be disconnected.


The CLEC Coalition’s language provides a more realistic initial grace period because a payment that is a day or two late should not automatically trigger a notification of breach.
  Once the notice is sent, however, it is imperative that the CLEC pay or dispute the bill, or it will risk discontinuance of service.  (There is no second notice in the Coalition’s proposal.)  In addition, the Coalition’s language also addresses the ramifications to the Agreement if the CLEC pays the outstanding undisputed balance during the course of the disconnection process.  These additional clauses balance the needs of all parties concerned, not just SBC.


SBC has been so focused on the more extreme positions advocated by CLEC parties other than Coalition members in this proceeding that it has never addressed the Coalition’s proposal. Consequently, there has been no evidence provided by SBC that the Coalition proposal is not a reasonable compromise that protects all concerned.  Absent any evidence contrary to the Coalition’s position, the Commission should approve the Coalition language.

F.
The Agreement should provide credits for service interruptions.

CLEC Coalition GT&C Issue 19


If SBC were a willing wholesaler, it would not be opposed to credits for service interruptions.  In any other commercial context, a customer would not expect to pay for something it did not receive.
  Indeed, if one of the Coalition’s customers experiences an outage, they are credited for the time they were without service; this is a standard commercial practice.  In fact, SBC’s Missouri access tariffs offer a credit allowance for service interruptions associated with its Special Access Service, Switched Access Service, SS7 Interconnection Service, and Frame Relay Service, among others.
   SBC has presented no testimony or evidence whatsoever explaining why it is opposed to service credits in this context.  Consequently, the Commission should rule in the Coalition’s favor on this issue.

G.
CLECs should be permitted one OCN change per 12 months at no charge.

CLEC Coalition GT&C Issue 5(b)

The second issue of the Assignment section
 concerns who should be responsible for the costs associated with updating records when a CLEC changes its name, or makes or accepts a transfer of interconnection trunks or facilities.  Specifically, the CLEC Coalition has proposed that a CLEC be permitted to make one change within a 12-month period without being charged by SBC for SBC’s updating of its own records.  The practice allowing one OCN change during a 12-month period without a charge is a standard industry practice.
  In fact, for the last several years, SBC voluntarily included such a provision in its 13-state interconnection agreement.  The CLEC Coalition believes that the costs to update OCN/ACNA numbers in SBC’s records that occur as a result of a merger, consolidation, assignment or transfer of assets should be borne by SBC as a cost of doing business.  By trying to impose an unspecified charge on a CLEC, SBC is asking the CLEC to pay for routine work that is wholly within the control of SBC.  By requiring SBC to bear, only once during a 12-month period, the cost of making an OCN change, the Commission creates an incentive for SBC to create more efficient systems and processes.


A willing wholesaler should be prepared to update its own billing records when a merger (in most cases, between two of its customers) has occurred.  Since SBC appears to have established cumbersome internal systems where it cannot do a simple “search and replace,” CLECs should not have to suffer financially as a result of SBC’s inefficiency.  Permitting a single annual change protects SBC from any abuse by CLECs, while recognizing that a CLEC should not have to bear all the financial burden for the manner in which SBC established its systems.

H.
SBC’s proposed novation clause is redundant and unnecessary.

CLEC Coalition GT&C Issue 21

SBC has proposed a contractual novation clause in Section 69.1, which is virtually identical to the agreed clause in Section 39.1  SBC witness Ms. Quate merely stated it is reasonable to expect the new agreement to supercede the prior agreement, but did not explain the redundancy.
  It is simply unnecessary to have SBC’s superfluous language, and it should be omitted from the successor agreement.

IV.
XSPEDIUS SHOULD NOT BE REQUIRED TO PROVIDE

A DEPOSIT IN EXCESS OF ONE MONTH’S AVERAGE NET BILLING

Xspedius-only GT&C Issue 3


Xspedius is seeking a deposit requirement that is different from the rest of the CLEC Coalition because, at any given time, SBC owes Xspedius considerably more in reciprocal compensation and local transport billings than Xspedius owes SBC.  For example, as of May 2005, Xspedius was current on all undisputed amounts under the parties’ interconnection agreement, but SBC Missouri owed Xspedius at least $157,084 for local transport billings and overdue reciprocal compensation payments, excluding late payment charges.
  Throughout SBC’s Southwest Region, SBC owes Xspedius in excess of $6 million.
  


From an objective point of view, it is patently unfair to permit SBC Missouri to levy a three-month deposit on Xspedius when SBC owes Xspedius many times more than the amount Xspedius owes SBC Missouri under their interconnection agreement.
  Even if the Commission approved the deposit requirement of two months’ billings as requested by the CLEC Coalition, given Xspedius’ unusual circumstances, such a deposit would be unfair to Xspedius.


This imbalance of payments is not a fluke nor an unusual occurrence in the relationship of the parties, but is routine.
 Indeed, it began when Xspedius purchased substantially all the assets of  e.spire Communications, Inc., out of bankruptcy.  When e.spire settled up with SBC at the end of the Chapter 11 proceeding, SBC did not lose any money as a result of the bankruptcy; instead, SBC paid millions of dollars to Xspedius at that time.
   


Consequently, Xspedius has proposed a reasonable compromise that prohibits SBC Missouri from levying more than a one-month deposit, based on projected average monthly billings, reduced by the amount that SBC Missouri owes to Xspedius.  If the amount SBC Missouri owes Xspedius is more than one month’s average billings, Xspedius would not be subject to a deposit requirement until SBC reduces the amount it owes Xspedius to less than one month’s average billings under the interconnection agreement, provided, of course, that Xspedius’ credit history warranted the imposition of a deposit.  Further, if SBC Missouri owes Xspedius more than $500,000, then no deposit could be required until SBC reduced the outstanding balance below that amount.


This is an unusual situation, and warrants different treatment than that which the Commission may determine for other CLECs.  Both the Kansas and Oklahoma Arbitrators agreed and approved Xspedius’ requested language.
  In fact, the Kansas Arbitrator found that requiring a deposit under circumstances where Xspedius was owed net dollars would be “extremely unfair.”
  And because the FCC has ruled that one can no longer pick and choose a single provision from an interconnection agreement for adoption,
 there is little likelihood that approving this arrangement for Xspedius would result in adoption of the Xspedius agreement just to receive the benefit of a one-month deposit requirement.  If the law were to change or somehow such an opt-in occurred, however, and the new carrier did not have the same history of unbalance payments, SBC could protest to the Commission that adoption of that clause would not be in the public interest.
  Xspedius requests the Commission follow the lead of the only Commissions to rule on this issue and approve its requested deposit language.
PART FIVE
COLLOCATION ISSUES
I.
The terms and conditions concerning collocation 

should be governed by the current collocation tariff, supplemented by the Collocation Appendix. 

CLEC Coalition Collocation Issues 7, 8, 9 


Near the close of the M2A successor negotiations window, SBC presented the CLEC Coalition with all new collocation appendices that contain comprehensive terms and prices; SBC further represented it intended such new terms to replace the current collocation tariffs.  SBC then stated that the parties’ relationship must be governed either by existing tariffs in their entirety (unsupplemented by additional terms addressing situations on which the tariff is silent
 – including, presumably, settled issues) or by SBC’s newly-proposed appendices (unchanged in any manner).
  As demonstrated by the Coalition’s testimony as summarized herein, such a position is wholly inconsistent with the parties’ practice to date or with the position taken by SBC in its other Southwest Region states.  The Commission should rule that the parties’ Collocation Appendices may continue to incorporate the tariffs by reference, but that they also may contain the terms of settlement on DPL Issues 1-4, as well as the Commission’s holdings on the few remaining collocation disputed issues.  Such a ruling neither changes the terms of the existing tariff nor subverts the parties’ intention in settling issues by forcing on the CLECs all of the other unexplained, unjustified provisions of SBC’s new appendices.


The CLEC Coalition has provided extensive background on the development of the tariff in Missouri, which began in 2000 at the request of CLECs.
  Ultimately, the current collocation tariff resulted from a three-state settlement wherein CLECs and SBC agreed to virtually identical tariffs in Oklahoma, Kansas, and Missouri.
  The Commission approved the parties’ stipulations in Case No. TT-2001-298 in April and September 2001,
 and the parties have been operating under the tariffs in all three states ever since.
  


When the parties have had disputes under the terms of the tariff, the implementation of settlements has been accomplished – at SBC’s insistence – by amendments to the interconnection agreement.
  Similarly, in the K2A and O2A successor proceedings, SBC  proposed implementation of settled language for Issues 1 and 5 by incorporating the terms of the settlement into the Collocation Appendix (which then serves as a supplement to the tariff).
  Hence, the current practice in Missouri and elsewhere in SBC states is that the collocation tariff provides a general source of collocation rates, terms and conditions, but the parties are also permitted to address specific bilateral matters via supplemental provisions implemented – either through mutual agreement or arbitration – via the collocation appendices to their interconnection agreements.  There is nothing wrong or unfair about that practice, and it is one to which SBC has not only acquiesced but, indeed, previously insisted upon.


In Missouri, however, SBC has now taken an entirely new approach.
  SBC seeks to create an either/or choice between the collocation tariff and SBC’s proposed 13-state collocation appendix.  While the Commission is familiar with the collocation tariff (having approved it after an extensive evidentiary investigation), SBC’s 13-state proposal (and its differences from the collocation tariff) has not been subjected to similar scrutiny and has not been detailed and justified in SBC’s testimony in this case.


SBC claims it has merely added a few “enhancements”
 to the tariff.  But SBC has actually changed or deleted key provisions in the existing tariff, e.g., extending application intervals and deleting the third party engineer process for review of SBC’s assertions that central offices have no more space for collocation.
  SBC has eliminated references to cost-based rates, changed some existing rates and introduced new ones with no cost proceeding or PSC oversight.
  To demonstrate how extensive SBC’s changes are, the Coalition presented two exhibits giving a side-by-side comparison of both the tariff terms and existing rates.
  These exhibits amply show how massive SBC’s changes are.


SBC’s only justification for its new approach is “to form a basis of consistency across its 13 state region and to be in line with all other 251 product offerings in the ICA that each have their terms, conditions, and rates outlined in appendices.”
  Rather than promoting consistency, however, SBC’s approach is totally inconsistent with Kansas, Oklahoma, and Texas, where the existing framework has been retained throughout the X2A successor proceedings.


SBC witness Mr. Smith states unequivocally that a CLEC has a choice between the new SBC attachment and the tariff, i.e., that SBC is not requesting the PSC to foist SBC’s new extensive collocation appendices on unwilling CLECs.  SBC’s DPL position, however, indicates otherwise.   There, SBC states that it “wants the Commission to require the CLEC Coalition to use the comprehensive Physical Collocation Appendix documentation provided by SBC Missouri which was developed from the Missouri State Tariff”
 – in other words, SBC seeks to force CLECs to abandon a tariff that was the result of a previous 3-state settlement and is still operable in Oklahoma and Kansas.
 

What the CLEC Coalition requests is that the Commission affirmatively rule (1) that CLECs do not have to adopt SBC’s new appendix in lieu of ordering from the tariff, and (2) that the parties should incorporate their settled issues and the Commission’s rulings on the remaining disputed issues into their existing collocation appendix, along with a reference to the collocation tariff incorporating its terms and rates by reference.

II.
THE COMMISSION SHOULD NOT PERMIT SBC 

TO CHARGE FOR WORK NOT PERFORMED, NOR FOR 

CHALLENGED RATES NOT SUPPORTED IN THE RECORD.

CLEC Coalition Collocation Issue 5 (XO only)


In the K2A and O2A successor proceedings, SBC proposed terms governing partial decommissioning.  The CLEC Coalition accepted those terms and settled the issue.  However, XO was not a party to those cases and that settlement, and now challenges two elements of SBC’s proposal:  (1) whether a CLEC should have to pay for decommissioning activities performed by SBC regardless of whether those activities are ever performed, and (2) whether SBC should be permitted to charge exorbitant “project management” fees for decommissioning.


When a CLEC such as XO reduces either the size of its collocation space or the amount of power or number of power feeds that are part of a collocation arrangement, one of the activities that may occur is “cable mining,” or removing cable that is no longer used.  This is done if needed to free up capacity on a cable rack or to prevent overcrowding of collocation space.
  In all partial decommissions, SBC charges CLECs to perform cable mining, but XO does not believe it should pay for such activities unless they are actually performed by SBC.


SBC witness Mr. Pool addressed this issue for SBC.  Tellingly, he does not justify the charges for cable mining by claiming that SBC will always perform this function.  Instead, he states that there may be a delay in performing the function because SBC decommissions space in the most efficient manner so it may wait and consolidate one CLEC’s work with another.
  He also notes that leaving unused cable in a rack could eventually congest the rack – but does not acknowledge that, with the diminishing size of fiber-optic cable, such overcrowding may never occur.


Indeed, the only justification SBC offers for charging in advance for a service that may never be performed is that the CLEC may go out of business before SBC performs the function and seeks to collect.
  While this may have some legitimacy in the case of total decommissioning of a space, i.e., a CLEC exiting altogether, it cannot be justified in partial decommissioning where the CLEC remains in the space as a wholesale customer and is merely reducing the size of its installation.  SBC also posits that it might be precluded from billing for cable mining because of limitations on back-billing.
  However, billing for a function when it is performed is current billing, not back-billing, so such a justification is inadequate as well.


XO also objects to SBC’s charges for “project management” of decommissioning activities.   As an example, Coalition witness Ms. Krabill pointed out that SBC proposes charging a project management fee of $2,004 for “re-fusing” or reducing the power coming into the collocation cage from 100 amps to 50 amps.  In addition, SBC charges a $503 application fee, and separate line items associated with each labor component to accomplish the task (which, combined, are less than the “project management” fee).
  SBC offered no justification for its very high project management fees in either direct or rebuttal.  In fact, as to any of the new collocation rates presented in SBC’s arbitration petition (of which this is one), SBC not only did not produce or offer a cost study, it never even claimed that its rates meet the TELRIC standard for collocation charges.
  There is therefore no basis on which this Commission can approve such rates, if contested as they are here.


It is elemental that a customer should not have to pay for goods that are never delivered or services that are never performed.  Cable mining is no exception.  The Commission should rule that SBC may not charge for decommissioning activities unless and until it actually provides such services to the CLEC.  As to the disputed charges for decommissioning project management, the Commission has no basis on which to rule in favor of SBC because SBC presented no testimony and no cost studies to support its rates.  Consequently, recovery of those costs should be denied.

III.
THE COMMISSION SHOULD REQUIRE SBC 

TO CHARGE FOR COLLOCATION REPORTS AT COST-BASED RATES

CLEC Coalition Collocation Issue 6


In the CLEC Coalition’s Direct Testimony, it narrowed its request for new collocation reports, and requested instead that the current CFA inventory report be provided at cost-based rates.
  SBC arbitrarily charges $25 per report, as was announced in its Accessible letter entitled “Collocation Connecting Facility Assignment (CFA) Inventory Reports” CLECALL02-042 dated March 29, 2002.  A follow-up Accessible Letter (CLECALL02-054 dated April 30, 2002) noted that the price would be $25 until a cost study was completed, but there have been no subsequent letters sent or cost studies performed.
  Over the course of more than three years (i.e., from March 29, 2002 when the report was announced to the present), it is highly likely that SBC has recovered the costs to create this automated report.
  The CLECs therefore believe there should be no charge in the future for this report, unless SBC demonstrates that there are costs associated with providing the report that are not apparent.


In rebuttal testimony, SBC witness Mr. Smith stated that a cost study has recently been completed, and that it shows the cost of the report to be higher than what SBC Missouri is currently charging CLECs.
  SBC has not provided that cost study either to the CLEC Coalition, the Commission or to the Arbitrator.  Consequently, it is not possible to tell, e.g., whether SBC is improperly loading in charges for updating its own records that SBC would need to maintain regardless of whether any CLEC ever asked for the report.  The Coalition seeks a ruling from this Commission that SBC provide its cost information to the Coalition and that SBC continue to charge for the report only to the extent there are incremental costs associated with the report that are unnecessary for SBC’s own internal recordkeeping. 
PART SIX

RATES
THE COMMISSION SHOULD DECLINE

TO CHANGE EXISTING M2A RATES


In its Arbitration Petition, SBC filed an Appendix Pricing UNE Schedule of Prices, that retains some M2A rates but eliminates or changes others.
  The CLEC Coalition’s position is that current prices in the M2A should continue.
   Consequently, to the extent SBC’s new proposed prices are identical to current prices, there is no issue.  However, where SBC proposes to change or drop rates, the Coalition is opposed.
  


SBC’s only testimony addressing any changes to existing CLEC Coalition rates was a perfunctory overview.
  Further, SBC presented no cost studies or other detail to support any changes in rates.
  Considering the absence of record evidence supporting a change to the status quo, the Commission should not make any changes to current rates.


Indeed, the Commission has routinely declined to make changes to rates in a § 252 arbitration even when cost studies have been presented because a thorough review of those studies is not possible under the time constraints imposed by the Act for arbitration.  For example, in Case No. TO-2001-455, In the Matter of the Application of AT&T Communications of the Southwest, Inc., TCG St. Louis, Inc., and TCG Kansas City, Inc., for Compulsory Arbitration of Unresolved Issues with Southwestern Bell Telephone Company pursuant to Section 252(b) of the Telecommunications Act of 1996, Arbitration Order at 17-21 (June 7, 2001), the Commission resolved the rate issue by directing the parties to adopt the existing M2A rates, noting that review of the cost studies in the record was not possible “because of the strict timeframe imposed by the Act.”  Similarly, in Case No. TO-2002-222, In the Matter of the Petition of MCImetro Access Transmission Services LLC, Brooks Fiber Communications of Missouri, Inc., and MCI WorldCom Communications, Inc., for Arbitration of an Interconnection Agreement with Southwestern Bell Telephone Company Under the Telecommunications Act of 1996, Arbitration Order at 39-40 (Feb. 28, 2002), the Commission again declined to change rates “based on the cost studies submitted in this case by SWBT, which have not been the subject of rigorous review by Staff, CLECs, and the Commission because of the strict time restraints on the arbitration case.”  Again, the Commission ordered that the M2A rates, with adjustments from a docket where additional rates had been thoroughly adjudicated, was the proper result.  This precedent clearly establishes the Commission’s position that changes to existing rates should be addressed in a separate cost proceeding, not in a § 252 arbitration.


SBC has proposed a new rate schedule as part of its Arbitration Petition, but has presented no cost studies and only minimal, generalized testimony to support any changes from the current M2A rates.  As Commission precedent has acknowledged, the compressed timeframes of this proceeding preclude adequate review that would support any changes to the status quo.  The Commission should decline to change any existing rates at this time.
PART SEVEN
PERFORMANCE MEASUREMENTS

Coalition Issue Performance Measures 1


As the Arbitrator is aware from his review of the parties’ prefiled testimony, the Texas Public Utility Commission directed CLECs and SBC to enter into a Collaborative Process to review the performance measures then in effect in the T2A and determine whether the measures could be streamlined, and determine whether agreement could be reached on a remedy plan.  The CLECs that were active parties in the Texas arbitration did reach agreement with SBC through the Collaborative on a more streamlined set of measures that SBC would use to report its performance under the parties’ new interconnection agreements.  The Coalition through the Rebuttal Testimony of its witness T.J. Sauder voices its support of the results of the Collaborative and urges the Missouri Commission to adopt it here.  The parties are in agreement on all of the measures, except with respect to the one issue on which the parties do not agree – that issue is addressed below.


The one issue in dispute is whether the scope of the Performance Measures is limited to § 251 unbundling requirements.  SBC proposes to eliminate every measure for a network element or service that no longer is required to be provided under § 251.  The Coalition disagrees the measures should be so limited; although it is true that certain network elements and UNE-P no longer will be available, SBC remains obligated to provide local switching, local loops and local transport under the checklist items of § 271.   SBC does not propose to retain or modify measures for switching, loops and transport where they are provided pursuant to § 271 and/or provided as commingled arrangements.  


When the Commission was considering SBC’s request for a favorable Commission recommendation that SBC be granted long distance authority, the Commission determined that the public interest required establishment of performance measures and a remedy plan.  The Act requires SBC to provide services to CLECs that are in parity with those that SBC provides to its own retail customers and its affiliates.  Whether SBC fulfills this requirement cannot be determined if its performance is measured piecemeal, or if the critical services on which CLECs rely are exempt from the measurement and reporting plan.  For the Performance Measurements to fulfill their purpose, they must apply to any and all UNEs or services that are provided under § 251 or § 271 of the Act. 


SBC is proposing to eliminate the measures for provision of UNE-P, and CLECs assume that all measures associated with declassified high-capacity loops and transport, and for EELs comprised of these loops and/or transport, presumably would be affected as well.  Mr. Dysart’s testimony on behalf of SBC does not specifically identify or discuss the discrete components that SBC seeks to be excluded from the Performance Measurements.  What is clear from his testimony is that SBC’s position is that performance measurements should not apply to any of the network elements the FCC has ruled need no longer be unbundled under § 251.  As a result SBC’s performance in provisioning local loops, local switching and local transport required under § 271 (alone or as part of commingled arrangements) would not be subject to measurement or tracking by SBC (and thus no reports to CLECs or this Commission on how well or poorly SBC is performing).  


The purpose of the measures is to track SBC’s delivery of services to CLECs and facilitate that comparison.  If CLECs obtain services from SBC that are essential to their ability to serve customers, and if the purpose of the measures is to detect and prevent discrimination, then the label—§ 251 or § 271—applicable to a network element seems irrelevant.  Irrespective of the FCC’s decisions on unbundling under § 251, it cannot be disputed that the Act requires unbundling of local switching, local loops and local transport under § 271.  If a CLEC uses those elements to provide a service, regardless of whether it is labeled a “251 element” or a “271 element,” would it be any less concerned with the quality and timeliness of the service it receives from SBC?  Would discrimination against the CLEC in the provision of elements or services that the ILEC is required to provide (irrespective of whether it is a § 271 element or § 251 element) and in favor of SBC’s retail customers be more acceptable?  CLECs do not think so; the goal of detecting and preventing discriminatory treatment applies equally to network elements obtained under § 251 and § 271 unbundling.
  


CLECs are firmly convinced that without consistent and identical Performance Measurements for any element or service provided by SBC to a CLEC, CLECs will not obtain parity treatment.  As Mr. Sauder testified, with only two exceptions, CLECs have not entered into a commercial agreement with SBC on any level, finding that for each of their respective interests, the commercial agreements are not adequate to meet the needs of each CLEC.  The CLECs’ review of the Performance Measurements contained in the publicly available commercial agreements that SBC has entered into (Sage
 and Granite
) are proof that CLECs have little to no bargaining power with a company the size of SBC.  These commercial agreements have six (6) measurements that contain significantly watered down standards when compared to the agreed upon measures for the successor M2A agreement.  For example, the Commercial Agreements do not cover critical areas of SBC performance such as Firm Order Confirmation Timeliness, Flow Through, and Billing Completeness Notice, and Mean Time to Repair.
  Furthermore, under SBC’s approach to commercial agreements, if the parties are unable to come to terms on aspects of the agreement, such as Performance Measurements, the CLEC does not have the ability to have a third party arbitrate the dispute.
  Thus, SBC has total control of the Performance Measures in a commercial environment.  

Finally, a key aspect of the CLECs’ analysis is that there has to be consistency in the performance measurements between all elements, regardless of whether it is a § 251 or a § 271 element.  The CLEC’s customer does not know what elements are being used; all that a customer is concerned with is its own need to obtain continuous, timely, and high-quality service.  The performance measurements should be applied to all elements and services provided by SBC irrespective of their designation as a § 251 or § 271 element.  


As the Commission considers this issue, it must be remembered that the objective of the performance measures and remedy plan has never been to benefit CLECs.  The objective always has been to encourage SBC to serve its CLEC wholesale customers at parity with the service quality and timeliness that SBC gives to its own customers so that all users of telecommunications services benefit. Measures that track SBC’s performance in providing the wholesale services on which CLECs and their customers rely provide the best assurance that SBC will provide non-discriminatory service to CLECs and thereby enable CLECs to provide quality services in a timely manner to their customers as well.  The Commission should not exclude from the performance measurements those network elements/checklist items that SBC is required to make available to CLECs under § 271.

PART EIGHT

ATTACHMENT 28: OUT OF EXCHANGE LEC ISSUES


A.
CLECs should not be required to have an Out of Exchange Attachment.

OE-LEC Issue No. 1, Intercarrier Compensation Issue No. 3

The Coalition addresses both of these issues together because SBC’s proposed language in Intercarrier Compensation Issue No. 3 includes a reference to the separate attachment and, if included in the final agreement, would mandate that the CLEC agree to the separate attachment referenced in OE-LEC Issue No. 1. Through these two issues, SBC is attempting to require CLECs that operate in exchanges where SBC is not the incumbent LEC and also operate in exchanges where SBC is the incumbent LEC to accept a separate attachment for the exchange of traffic that originates or terminates in an exchange where SBC is not the incumbent local exchange carrier.  SBC calls this type of traffic Out of Exchange or OE-LEC traffic.  

CLECs oppose the attachment because it is contrary to § 251(a). As Coalition witness Kohly explained, a separate attachment governing the exchange of OE-LEC traffic is unnecessary.
  Mr. Kohly stated that it seems that SBC’s primary goal with the OE-LEC Attachment is to require all CLECs that compete in other ILECs’ territories to directly interconnect with SBC at the CLECs’ sole expense regardless of traffic volumes or the efficiency of a direct connection.

The interconnection and compensation provisions for this type of traffic are already covered either by the relevant interconnection and compensation provisions of the agreement, the Commission’s decisions regarding the exchange MCA traffic, or each carrier’s access tariffs.  Even worse that being unnecessary, however, SBC’s proposed attachment imposes additional obligations on CLECs that are inconsistent with the § 251 (a) of the Telecommunications Act of 1996 and previous decisions by the Missouri Public Service Commission.  These additional conditions increase CLECs’ operating costs and place the CLECs at a competitive disadvantage relative to the ILECs with whom they compete.

SBC’s view that this attachment is necessary seems to be based solely upon its legal position that § 251(c)(2) of the Act only applies to SBC’s ILEC territory.  Because of that narrow view, SBC asserts that the provisions for exchanging traffic that originates or terminates outside of its ILEC exchanges must be governed by a separate attachment.
 Contrary to SBC’s assertions, SBC’s proposed OE-LEC Attachment has nothing to do with SBC’s obligations under § 251(c)(2) of the Act.  Instead, it is clear that the OE-LEC Attachment relates to SBC’s obligations to interconnect, directly or indirectly, with other telecommunications providers under § 251(a) of the Act.
 Section 251(a) obligates all LECs to interconnect directly or indirectly with other telecommunications carriers to exchange traffic.
 Section 2.2 of this attachment specifically references § 251(a) of the Act and thus addresses the situation where a CLEC and SBC would interconnect either indirectly or directly. That is clearly set out in the agreed-upon language in § 2.2 of the proposed OE-LEC Attachment.

2.2

For purposes of this Attachment, OE-LEC agrees to interconnect with SBC MISSOURI pursuant to Section 251(a) of the Act.

The proposed attachment is contrary to § 251(a) because it requires the CLEC to establish a direct connection with SBC within SBC’s network and actually prohibits an indirect interconnection. Also, by requiring a direct interconnection, it is contrary to the requirements of the MCA plan which specifically contemplates local MCA traffic being routed via an indirect interconnection between LECs. For these reasons alone, this attachment should be rejected.

SBC provides no justification of why a direct connection must always be established between a CLEC operating in another ILEC’s territory and SBC.
  SBC’s witness simply asserts there should be a direct connection when a CLEC and SBC exchange traffic.
 He then stated SBC’s legal argument that SBC is not obligated to interconnect outside of its ILEC territory pursuant to § 251(c)(2) of the Act.  SBC then takes these two views and concludes that the CLEC must interconnect with SBC on SBC’s network and that this attachment is necessary to make sure the CLEC does interconnect on SBC’s network.  

SBC does not have similar agreements or impose similar conditions and costs on other ILECs for the exchange of traffic via an indirect interconnection. Mr. Kohly explained that SBC has not prohibited Sprint, CenturyTel or any other ILEC from delivering traffic destined for an SBC end-office via a tandem switch owned by a third party ILEC. Similarly, unlike its proposal for CLECS, SBC does not require every other ILEC to directly interconnect with every SBC end-office that does not subtend a tandem also owned by SBC.
 It is unreasonable for SBC to impose conditions and additional costs on CLECs operating in another ILEC’s territory that it does not impose on the other ILECs. SBC’s actions place the CLEC at a competitive disadvantage relative to the ILEC with which it is competing.

Mr. Kohly also responded to SBC witness McPhee’s contention that the attachment is necessary to address the process of opening codes and routing of traffic.
 These codes are NPA-NXX codes that are assigned to CLECs that operate in exchanges where SBC is not the ILEC.  The specific provision of the OE-LEC Attachment that addresses the process of opening CLEC NPA-NXX codes simply states that SBC will open CLEC NPA-NXX codes associated with exchanges where SBC is not the ILEC using “SBC Missouri’s standard code opening timeframes.” Mr. Kohly testified that the proposed standard is the same standard code opening timeframe that SBC uses to open NPA-NXX codes associated with other ILECs where there is no similar contract in place.  If SBC were following the Commission’s directive not to discriminate based upon the identity of the MCA customer’s local service provider, SBC would not treat the opening of a CLEC’s MCA codes any differently than the opening of another ILEC’s MCA codes.

Mr. Kohly also presented to the Commission an example of SBC’s willingness to inflict economic harm on CLECs until they agree to add the OE-LEC Attachment to their interconnection agreement by describing SBC’s tactics when Socket Telecom was establishing interconnection with SBC in the Springfield area.
  SBC refused to provision interconnection facilities to Socket until Socket agreed to add the OE-LEC Attachment to its interconnection agreement. In that same time period, Socket was establishing interconnection with Sprint in Jefferson City. Mr. Kohly testified that SBC indicated that unless Socket agreed to the OE-LEC Attachment, SBC would not permit its customers located in the Westphalia LATA to place intraLATA calls to any Socket customers in the Jefferson City exchange. As a result of these actions, Socket was effectively forced to sign the agreement in order to get into business in Springfield and Jefferson City.

Mr. Kohly recommended that the Commission rule that SBC’s proposed attachment is completely unnecessary and direct SBC not to engage in any self-help mechanisms to try to force CLECs into signing another similar stand-alone agreement governing the exchange of traffic that is originated by CLEC customers located in exchanges served by incumbent local exchange carriers other than SBC.
 

If the Commission rules that this type of attachment is necessary or that a separate agreement is necessary, the Commission should adopt the CLEC Coalition’s proposed language in OE-LEC Issue Nos. 5, 6, and 7 and reject SBC’s proposed language in OE-LEC Issue Nos. 3 and 8.  The CLEC Coalition’s language in OE-LEC Issue No. 5 makes it clear that, in instances where there is an existing POI between SBC and a CLEC, both carriers are able to deliver traffic to the existing POI.  The CLEC Coalition’s language in OE-LEC Issue No. 6 addresses the situation where there is not an existing POI between the CLEC and SBC.  In this instance, the CLEC Coalition’s language makes it clear that traffic will be exchanged between SBC and the CLEC via an indirect interconnection until such time as traffic volumes justify a direct interconnection.  It also makes it clear that the cost of that direct interconnection will be split between the parties based upon relative usage.  The CLEC Coalition’s language in OE-LEC Issue No. 7 simply maintains the status quo in the MCA areas and permits traffic to be exchanged via an indirect interconnection. 

B.
The OE-LEC Attachment should not address situations where the FCC has granted a LATA boundary waiver. 

OE-LEC Issue No. 2

SBC proposes that the OE-LEC Attachment include language addressing boundary waivers. The Coalition opposes language addressing boundary waivers because no such waivers have been granted in Missouri and the situation that would require one does not exist.
 Mr. Kohly agreed that if a boundary waiver existed in Missouri, addressing this situation would be appropriate; however, no boundary waivers exist in Missouri.
 Mr. Kohly added that it seems unlikely that a boundary waiver would be granted in the future. Mr. Kohly also testified that because Missouri had no experience with LATA boundary waivers in Missouri, it would be difficult to attempt to address in contract language the parameters of such a waiver in advance. Moreover, Mr. Kohly stated that if a boundary waiver were ever requested and granted, the parties could negotiate and implement an OE-LEC attachment at that time via the applicable change in law provisions.

Mr. Kohly also testified that the Commission has previously addressed this issue.
 In Case No. TX-2003-0301, which was the recent rulemaking related to the Enhanced Record Exchange rule, SBC filed comments asking the Commission to modify the definition of the term “LATA” to “reflect the fact that LATAs, including those in Missouri, have been subsequently modified by the courts and are now subject to periodic modification by the FCC.”
   In the Final Order of Rulemaking for 4 CSR 240-29.020, the Commission rejected SBC’s proposed modification.
  Consistent with its previous actions, the Commission should reject SBC’s proposed language. 

C.
A CLEC should not be required to directly interconnect with SBC for the exchange of OE-LEC traffic. 
OE-LEC Issue Nos. 3 and 6

Section 251(a) imposes obligations on all LECs to directly or indirectly interconnect with other telecommunications providers for the exchange of traffic.
 Both of these issues deal with whether an indirect connection between SBC and the CLEC is permitted. OE-LEC Issue No. 3 deals with whether a direct connection between SBC and the CLEC is required; Issue No. 6 deals with whether an indirect connection between the CLEC and SBC via a third party is prohibited. Thus, the underlying issue is the same: Is an indirect interconnection between the CLEC and SBC permitted? Prohibiting an indirect interconnection as SBC proposes is inconsistent with federal law. In addition, SBC does not impose this type of requirement on other ILECs.
 

Direct connection should only be required when traffic volumes justify such a connection. Coalition witness Kohly described the Coalition’s proposed language that provides that, upon mutual agreement, SBC and the CLEC may choose to establish a direct connection when traffic volumes justify a direct connection.
 The cost of that direct connection shall be split between the parties based upon relative usage. Thus, when it becomes economical to establish a direct connection, the parties will do so. 

The Commission should reject SBC’s proposed language in OE-LEC Issue No. 3. The CLEC Coalition’s language in OE-LEC Issue No. 6 addresses the situation where there is not an existing POI between the CLEC and SBC.  In this instance, the CLEC Coalition’s language makes it clear that traffic will be exchanged between SBC and the CLEC via an indirect interconnection until such time as traffic volumes justify a direct interconnection.  It also makes it clear that the cost of that direct interconnection will be split between the parties based upon relative usage.  

D.
There is no need to include SBC’s views regarding § 251(c)(2) of the Telecommunications Act in this Attachment. 

OE-LEC Issue No. 4

This is the same issue as found in NIM DPL, Issue No. 2. CLEC Coalition witness Charles Land addressed the main issue of SBC’s obligations under § 251(c)(2).  SBC’s obligations under § 251(c)(2) are completely unrelated to the OE-LEC Attachment, however, and SBC’s language regarding an irrelevant statutory cite should not be included for that reason.  The language in § 2.2 of the attachment makes it clear that this attachment governs interconnection under § 251(a) of the Act rather than § 251(c)(2).  There is simply no reason to clutter this attachment with SBC’s views of what other provisions of the Telecommunications Act require or mean.

E.
Both parties should be allowed to pass traffic through existing POIs and deliver originating traffic destined for the other party via an existing POI arrangement. 

OE-LEC Issue Nos. 5 and 8

The Commission should consider these two issues together. OE-LEC Issue No. 5 addresses whether both carriers are permitted to pass traffic through existing POIs or whether only SBC is permitted to pass its originating traffic through existing POIs. Issue No. 8 addresses whether the CLEC is required to pass traffic directly to SBC’s tandems or end-offices, if an end-office does not subtend a tandem owned by SBC, rather than through the existing POIs. The CLEC Coalition proposes language that would permit either the CLEC or SBC to deliver originating traffic destined for the other party via an existing POI arrangement. This would permit either party to avoid using tandem switches (and incurring tandem switching costs) when they have a direct connection.
 


Unlike the Coalition’s proposed language, SBC’s language is not reciprocal. Instead, SBC’s proposed language would allow only SBC to deliver its originating traffic destined for the CLEC via an existing POI. Thus only SBC would be able to avoid tandem switching and the associated costs.
 Through language in dispute in OE-LEC Issue No. 8, SBC would require the CLEC to deliver its originating traffic destined for an SBC end-office to the SBC tandem serving that office or directly to the SBC end-office if that end-office does not subtend an SBC owned tandem. Thus, SBC’s language would let SBC avoid tandem switching (and avoid tandem switching costs) but would force the CLEC to use SBC’s tandem switching or trunk directly to an SBC end-office if that end-office does not subtend an SBC tandem.
 

Mr. Kohly described the Coalition’s language that would permit either the CLEC or SBC to deliver originating traffic destined for the other party via an existing POI arrangement.
 This would permit either party to avoid using tandem switches (and incurring tandem switching costs) when they have a direct connection. When traffic levels to or from a particular SBC end office exceed one DS1 over three consecutive months, the Coalition proposes to require the parties to establish a direct end office trunk group. 

The CLEC Coalition’s language in OE-LEC Issue No. 5 makes it clear that, in instances where there is an existing POI between SBC and a CLEC, both carriers are able to deliver traffic to the existing POI.  The Commission should reject SBC’s proposed language in OE-LEC Issue No. 8. 

F.
SBC Missouri should be required to accept Third Party MCA traffic that is originated by the CLEC, transited by an ILEC and terminated on SBC Missouri’s network. 

OE-LEC Issue No. 7

Like Issue Nos. 3 and 6, OE-LEC Issue No. 7 addresses the issue of whether a CLEC will be permitted to exchange traffic with SBC via an indirect interconnection or whether SBC will be able to mandate that the CLEC establish a direct interconnection with SBC inside SBC’s network. The difference is that this issue is focused on the exchange of MCA traffic.
 

Mr. Kohly described the Coalition’s proposals to make the attachment consistent with the Commission’s MCA order, which contemplates local MCA traffic being passed between carriers via indirect interconnection.
 As Mr. Kohly testified, indirect interconnection for the exchange of MCA traffic has been permitted since the plan was established in Case No. TO-92-306.
 This indirect interconnection is consistent with § 251(a), which specifically mandates indirect interconnection. SBC should not be permitted to unilaterally change this and require direct interconnection.  

The Commission should reject SBC’s proposed language in OE-LEC Issue No. 7. The CLEC Coalition’s language in OE-LEC Issue No. 7 simply maintains the status quo in the MCA areas and permits traffic to be exchanged via an indirect interconnection.

CONCLUSION

For all the reasons stated herein, the CLEC Coalition respectfully requests the Commission adopt the interconnection agreement language advocated by the CLEC Coalition in this Brief, in its testimony, and in the Decision Point Lists provided in this case.
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�   	Southwestern Bell Telephone, L.P. v. Public Utilities Comm’n of Texas, 2004 WL 2544477, at *9 (W.D. Tex. 2004) (citations omitted, emphasis supplied).


� 	See discussion herein of CLEC Coalition General Terms & Conditions DPL Issue 1.


� 	See discussion herein of CLEC Coalition Intercarrier Compensation DPL Issue 1.


� 	See discussion herein of CLEC Coalition UNE DPL issues.  There is no doubt SBC won much in the recent FCC’s “TRRO” unbundling order issued in February 2005.  SBC’s contract language, however, attempts to dramatically overplay even that winning hand.


� 	This Brief does not expressly address the following UNE issues:  5, 7, 13, 24, 28, 35, 37, 39, 40, 43, 44, 46, 51, 61, 63, 66, 69, 70, 71, and 77.  For these issues, the CLEC Coalition relies on its position statement set forth in the UNE DPL, and the associated testimony referenced therein.  The CLEC Coalition does not seek a Commission ruling on the following UNE issues:  53, 54, and 56.


�   	See In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, CC Docket No. 01-338, et al. (Aug. 21, 2003) (“TRO”).  


� 	In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Order on Remand (rel. Feb. 4, 2005) (“TRRO”).


� 	United States Telecom’s Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (“USTA II”).


� 	At hearing, SBC’s counsel insinuated that the Coalition’s list of commingled arrangements was not provided to SBC in Missouri; however, that list was submitted to SBC’s UNE multi-state negotiation team in January 2004 when negotiations were underway in Texas to implement the TRO.  SBC early on in negotiations claimed what it has continued to claim in its testimony here – that it cannot know or anticipate what commingled arrangements CLECs want.  The list given to SBC was CLECs’ attempt to respond to SBC’s concerns, by identifying the most common commingled arrangements that CLECs know they needed.  SBC cannot claim ignorance of CLECs’ needs.  


� 	TRO ¶¶ 649-667.


� 	In the Matter of Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C. § 160(c), WC Docket 01-338 et al., Memorandum Opinion and Order at ¶ 7 (rel. Oct. 27, 2004) (“Broadband Forbearance Order”) (footnotes omitted).


� 	See, Direct and Rebuttal Testimony of Rose Mulvany Henry on Unbundled Network Elements (“Mulvany Henry UNE Direct” and “Mulvany Henry UNE Rebuttal”). 


� 	47 U.S.C. § 271(c)(2)(B)(iv)-(vi) (emphasis supplied).


� 	USTA II, 359 F.3rd at 561.


� 	Tr. at 864. 867.


� 	47 U.S.C. § 271(c)(2)(A).


� 	47 U.S.C. § 271(c)(1)(emphasis added).


� 	See TRRO ¶ 233.


� 	TRO ¶ 663: “Thus, the pricing of checklist network elements that do not satisfy the unbundling standards in section 251(d)(2) are reviewed utilizing the basic just, reasonable, and nondiscriminatory rate standard of sections 201 and 202 that is fundamental to common carrier regulation that has been historically applied under most federal and state statutes, including (for interstate services) the Communications Act.”  The “just and reasonable” rate standard set forth in the TRO was upheld by the USTA II court and provides the governing standard for establishing rates for § 271 checklist items.


� 	Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15 FCC Rcd 3696 (1999) (UNE Remand Order).


� 	Id. at 5906 ¶ 473.  


� 	2004 WL 1920970 (D. Minn. 2004).  The Qwest decision is provided as Attachment 1 (in electronic and paper formats).


� 	Id. at 6.


� 	See, e.g., BellSouth Telecomms., Inc. v. Cinergy Communications Co., No. 3:05-CV-16-JMH, at 10 (“BellSouth Kentucky”).  The two other BellSouth region decisions, both favorable to BellSouth’s position on the “self-effectuating” nature of the TRRO are:  BellSouth Telecomms. v. MCImetro Access Transmission Services, LLC, No. 1:05-CV-0674 (N.D. Ga. April 5, 2005) and BellSouth Telecomms., Inc. v. Mississippi Public Service Comm’n, No. 3:05-CV-173 (S.D. Miss. April 13, 2005).


� 	See MCImetro Access Transmission Services, LLC v. Michigan Bell Co., No. 05-CV-709885 (E.D. Mich. March 11, 2005) and Illinois Bell Telephone Co. v. Hurley, No. 05-C-1149 (E.D. Ill. March 29, 2005).


� 	BellSouth Kentucky, at 12.


�	The same can be said of the Illinois and Michigan courts which disagreed with the SBC position on TRRO “self-effectuation” that was similar to the position advanced by BellSouth.  The specific question of whether § 271 obligations are to be included in ICAs simply was not the subject of the recent TRRO-related litigation.


� 	Copies of: (1) the transcript of the Tennessee Regulatory Authority vote on the § 271 interim rate issue; and (2) the Georgia Public Service Commission order are provided as Attachments 2 and 3, respectively (in electronic and paper formats).


� 	Cbeyond Communications, LLP, et al. v. SBC Illinois, Illinois Commerce Commission Docket No. 05-0154, Order (June 2, 2005) (“ICC Decision”).  A copy of the relevant portion of the ICC Decision is provided as Attachment 4.


� 	ICC Decision at 24.


�	Id. at 27.


�	Id. at 28.


�	 In the Level 3-SBC arbitration, Docket No. 04-L3CT-1046-ARB, the Arbitrator issued an award on February 7, 2005. On February 18, 2005, SBC and Level 3 filed a joint motion for suspension of the procedural schedule. On March 3, 2005, that suspension was granted.  On March 4, 2005, SBC filed for a modification of its interconnection agreement with Level 3. On April 21, 2005, the Kansas Commission Staff submitted a memorandum to the Commission stating that SBC and Level 3 had indicated that they had reached a negotiated agreement and had no further need for resolution of any outstanding issues between the parties through the arbitration process.  On April 21, 2005, the Commission entered an order approving the negotiated agreement and dismissing the arbitration.


� 	Level 3 award, at ¶ 697.


� 	TRO ¶ 654 (“[T]he plain language and the structure of section 271(c)(2)(B) establish that BOCs have an independent and ongoing access obligation under section 271.”)  


� 	Level 3 award, at ¶ 697 (emphasis supplied).


� 	TRO ¶ 655.  These concerns should be even greater today, as BOCs SBC and Verizon are poised to absorb the two biggest players in the long distance and local competitive industry, AT&T and MCI.


� 	Qwest at 6.


� 	See 47 U.S.C. § 271(c)(2)(B)(ii).  The competitive checklist requires BOCs provide “nondiscriminatory access to network elements in accordance with the requirements of sections 251(c)(3) and 252(d)(1),” i.e., in accordance with TELRIC pricing standards when the UNE is required under § 251.


� 	See Sage Telecom, Order, at 5-8 (October 7, 2004).  A copy of this Order is provided as Attachment 5.


�	TRO ¶ 664.


� 	Broadband Forbearance Order at ¶ 7.


� 	USTA II at 588-590.


� 	Broadband Forbearance Order at ¶¶ 7-9.


� 	Notably, SBC itself is offering a “UNE-P substitute” to CLECs already.  The “Local Wholesale Complete” (LWC) package is an end-to-end service that SBC contends provides the features and functionalities of UNE-P – albeit at a different price.  SBC only offers the LWC under terms that remove it from this Commission’s jurisdictional oversight.  The point is that SBC itself is moving to offer CLECs service arrangements mimicking UNE-P.  The disagreement over such service arrangements continues to involve the pricing of the package and its constituent network elements.


� 	See Mulvany Henry UNE Direct at 10 and Rebuttal at 19.


� 	Mulvany Henry UNE Direct at 20-24.  


�  	If each of the facilities involved in the configuration is required under § 251 as unbundled network element, then the term “combination” is used to describe the arrangement.  However, in those instances where one or more of the facilities is not a § 251 UNE (i.e., it is offered as a special access circuit or network element offered to comply with § 271 of the Act), then the arrangement is referred to as “commingling.”  See Direct Testimony of Edward J. Cadieux on Unbundled Network Elements (“Cadieux UNE Direct) at 26-27.


� 	47 C.F.R. § 51.315.  


� 	AT&T Corp. vs. Iowa Utilities Board, 525 U.S. 366, 385, 119 S.Ct. 721, 732 (1999).  


� 	As explained in USTA II: “Of course, the independent unbundling obligation under § 271 is presumably governed by the general non-discrimination requirements of § 202.”  USTA v. FCC, 359 F.3d 554, 590 (D.C. Cir. 2004) (emphasis in original).  


� 	TRO ¶ 597.


� 	TRO ¶ 591.  Footnotes omitted.


� 	Cadieux UNE Direct at 35-49.  Among them are SBC’s proposed language that would apply conditions or exceptions on commingling that the FCC did not set out in the TRO (as SBC witness Schilling acknowledges on page 9 of his Rebuttal).  These conditions apply to combining, but there is nothing in the TRO or in USTA II that applies them to commingling.  SBC proposes to apply the combining limitations by analogy, but SBC’s statement that the ability to commingle flows only out of § 251 is wrong.  As noted above, the commingling obligation flows from the non-discriminatory requirements of § 202.  


� 	In her Rebuttal Testimony at p. 65, SBC witness Carol Chapman states that SBC allows CLECs to connect § 271 elements with UNEs in their collocation arrangements.  It is not clear, however, whether she is referring only to special access (local loops) or to an ability to obtain unbundled switching from SBC in this manner.   


� 	Silver Direct at 103-105.  


� 	See Mulvany Henry Rebuttal at 10-15.


� 	TRO ¶ 584.


� 	This footnote appears as footnote 1990 in the pre-Errata TRO.


� 	Mr. Silver’s attempted distinction is nonsensical.  The footnote does not “reference commingling” because the footnote was changed to delete any reference to commingling.  As originally written, the footnote would have made clear that the FCC declined to require BOCs to combine non-section 251 elements, and further declined to require BOCs to commingle section 271 elements.  In its Errata, the FCC removed the language that stated it declined to require BOCs to commingle section 271 elements.  SBC apparently believes that the deleted language was removed because it didn’t “fit” in a paragraph dealing with combinations.  If the only intent of the FCC in removing this sentence was because it didn’t “fit” in that paragraph, one would expect that the FCC would have found someplace else in its voluminous order to insert such an important point.   


� 	See TRO ¶ 579 (emphasis added):


By commingling, we mean the connecting, attaching, or otherwise linking of a UNE, or a UNE combination, to one or more facilities or services that a requesting carrier has obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling under section 251(c)(3) of the Act, or the combining of a UNE or UNE combination with one or more such wholesale services.


� 	Silver Rebuttal at 10-11.  


�	TRO ¶ 579.


� 	Tr. at 1135-1136.


� 	See Cadieux UNE Direct at 32-34, 38.


� 	Id.


� 	The most recent version (as of the hearing) of the CLEC Online commingling proposal was introduced into evidence as Exhibit 211.  


� 	Tr. at 1075-1077, and see Rebuttal Testimony of John M. Ivanuska on Unbundled Network Elements (“Ivanuska UNE Rebuttal”) at 4-11 (in which he describes the significant shortcomings of these processes and why forcing CLECs to rely on them would not provide CLECs with efficient access to commingled arrangements).  


� 	Tr. at 1135-1136.


� 	Silver Rebuttal at 97.  


�	See Mulvany Henry UNE Rebuttal at 23-29.


� 	Silver Rebuttal at 4.  


� 	For months prior to the issuance of the TRRO, SBC asserted that the D.C. Circuit in USTA II eliminated unbundled DS1 loops, for example, although there is no statement by the Court in its opinion that it did so.  Moreover, such a reading of USTA II was soundly rejected by the FCC in both its interim UNE rules and in the TRRO.


� 	Mulvany Henry UNE Direct at 34.


� 	Silver Rebuttal at 5.  


� 	Notably, SBC and the CLEC Coalition reached a negotiated resolution regarding the appropriate change of law process to be followed in the new ICAs (in the General Terms & Conditions attachment to the new ICAs).  SBC’s “lawful UNE” approach would undercut that agreed process regarding changes in UNE rates, terms, and conditions, thus undercutting much of what the CLEC Coalition believed was the basis for the negotiated change of law provision.


� 	See, e.g., SBC proposed Sections 1.1, 2.2, and 6 (SBC only required to provide UNEs required by law, as it changes from time to time, notwithstanding contract provisions that mandate change of law processes).


� 	Tr. at 985-987.  


� 	See TRO, ¶ 701 (FCC declines to override § 252 process and to allow ILECs to unilaterally change all ICAs to avoid delay associated with renegotiation of contract provisions due to change of law).


� 	See Coalition’s proposed Section 1.0 (Attachment UNE 6).


� 	Mulvany Henry UNE Direct at 35-36.


� 	Case No. 04-0371; Petition of XO Illinois, Inc. for Arbitration of an Amendment to an Interconnection Agreement with Illinois Bell Telephone Company Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, Amendatory Arbitration Decision at 46-47 (2004).  See Mulvany Henry UNE Direct at 36-38.  


�  	Based on evidence presented in the TRRO, the FCC estimated a cross-over point of 10 DS1s as providing sufficient aggregation to substitute for a DS3, even though a DS3 has the capacity to carry 24 DS1s.  TRRO at ¶ 128.


� 	Whether one agrees with the reasonableness of the estimated cross-over point or with the need for any type of cap on UNE DS1 transport circuit availability is beside the point.


� 	Conversely, and at the risk of stating the obvious, on routes where CLECs remain impaired without UNE DS3 transport per the new Tier/wire center criteria (i.e., on routes where either end point is a Tier 3 wire center) UNE DS3 transport remains available and, thus, a CLECs use of more than 10 UNE DS1 transport circuits is not inconsistent with – and cannot imperil -- the DS3 transport impairment determination on that route.  As Mr. Cadieux testified, there are legitimate customer service and economic reasons for a CLEC to maintain UNE DS1 transport circuits on a particular route at a level somewhat above 10 circuits even where UNE DS3 transport is available.  Cadieux UNE Direct at 54.


� 	Rebuttal Testimony of Carol Chapman at 49-51.  


� 	See, e.g., TRRO at ¶ 126 (“We find that requesting carriers are impaired without access to DS1-capacity transport on all routes except those connecting two Tier 1 wire centers.”  The FCC went on to note that “[e]ven after several states have conducted a review of alternatives to DS1 transport facilities, on very few routes were wholesale alternatives discovered, and even those were found only in the most competitive markets.”)  (Footnotes omitted.) 


� 	The key point here is that the FCC’s DS3 transport impairment conclusions vary depending on the route – i.e., on routes where the end points are either Tier 1 or Tier 2 wire centers, DS3 transport is non-impaired and ILECs are not required to unbundle those network elements under § 251.  By contrast, on routes where either end point is a Tier 3 wire center, CLECs remain impaired without UNE DS3 transport and ILECs must continue to provide those facilities on an unbundled basis per § 251.  Thus, in order for the DS1 transport cap to apply in a manner that is consistent with the FCC’s DS3 transport conclusions, the DS1 transport cap can only apply on routes where DS3 transport is non-impaired.  Otherwise, the FCC would not have explicitly tied the application of the DS1 transport cap to the DS3 transport impairment conclusions, but instead would simply have said that the DS1 cap applies on all transport routes. 


� 	Ms. Chapman further confuses matters by referencing the FCC’s DS1 loop cap of 10 per building.  (Chapman Rebuttal Testimony at 50).  The loop cap, however, is addressed separately in a different portion of the TRRO and is driven by the economics of self-deployment or alternative wholesale facilities availability attributable to a particular customer in a particular building.  See, e.g., TRRO at ¶ 168.  On the other hand, because transport represents a higher level of traffic aggregation than loops, different deployment and wholesale availability considerations apply, making SBC’s discussion of the DS1 loop cap inapposite.  See e.g., TRRO at ¶¶ 71-73.  The fact that the FCC ordered a 1 DS3 per building loop cap versus a 12 DS3 per route transport cap itself reflects the significant differences between loop and transport deployment economics.  Thus, the FCC’s acknowledgment of these fundamental differences between loop and transport impairment/deployment considerations and its adoption of substantially different loop vs. transport caps for DS3 facilities further supports the conclusion that the FCC did not intend to impose a DS1 transport cap in a “blanket, all routes manner” when the numerical threshold for the DS1 transport cap is identical to the DS1 loop per building cap.


� 	The language SBC proposes and CLECs dispute is bolded and the CLEC language that SBC disputes is underlined.


� 	TRRO ¶¶ 177 and 181.


� 	Ivanuska UNE Direct at 16-17; Tr. at 1063-1066.


� 	Rebuttal Testimony of Roman Smith at 18-19.


� 	Ivanuska UNE Direct at 15.  


� 	Id.  


� 	Rebuttal Testimony of Roman Smith at 21.  


� 	See, e.g., TRRO ¶ 168.


� 	SBC offers a revised definition of a “building” at pp. 21-22 of Mr. Smith’s Rebuttal Testimony.  That definition suffers from significant shortcomings as well, in particular its failure to recognize that what appears to be one structure may be owned by different people or businesses, such as condominiums and small strip shopping areas that cosmetically have been fitted with design elements that give them a unified appearance.  Furthermore, SBC’s new definition expressly treats “campus environment” as a single building unless a government-owned street passed through the campus.  Under this definition, a medical complex with private thoroughfares would be a single building irrespective of the number of separate structures located there.  


� 	TRRO ¶ 234 (footnotes omitted).


� 	Chapman Rebuttal at 36-39.  


� 	TRRO ¶ 199.


� 	Id. at ¶ 216.


� 	47 C.F.R. § 51.319(d)(iii).


� 	Cadieux UNE Direct at 91-93.


� 	The fourth scenario, in which a CLEC may be required to cease using an EEL if an auditor concludes that the CLEC did not materially comply, or ceased to comply, with the eligibility requirements, is discussed in the Brief in the context of EELs.


� 	Ivanuska UNE Direct at 24-27.


� 	Direct Testimony of Carol Chapman at 101.  


� 	Ivanuska UNE Rebuttal at 12.  


� 	Tr. at 1145-1146.  


� 	Ivanuska UNE Rebuttal at 13.  


� 	TRRO ¶ 140 (footnote omitted)


� 	Tr. at 1001-1004.  


� 	47 U.S.C. § 252 (d) (emphasis added).


� 	Hamiter Rebuttal at 55.


� 	Id.


� 	TRO ¶ 366 (footnotes omitted).


� 	TRRO ¶ 140 (footnote omitted).


� 	Cadieux UNE Direct at 34, and UNE Rebuttal at 6-13.  


� 	Cadieux UNE Direct at 93-94.  


� 	Cadieux UNE Direct at 45-46.   


� 	Id. at 93.


� 	TRO ¶¶ 591-594.


� 	The FCC’s original EELs eligibility requirements were established in the following FCC Orders: Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98, Supplemental Order, 15 FCC Rcd 1760 (1999); and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No.96-98, Supplemental Order Clarification, 15 FCC Rcd 9587 (2000), aff'd sub nom. CompTel v. FCC, 309 F.3d 3 (D.C. Cir. 2002).


� 	TRO ¶¶ 597-611.


� 	Cadieux UNE Direct at 55.


� 	Id. at 55-56.


� 	Id. at 56.  


� 	Cadieux UNE Direct at 59.  


� 	Id. at 60.


� 	Id. 


� 	Id. at 60-61.


�	Id. at 61-62.


�	Id. at 39-40.


� 	See, e.g., TRO, ¶¶ 359 (lists only OCn, Dark Fiber, DS3 and DS1 Transport); ¶ 360 (FCC notes the impairment findings deal with DS1, DS3 and dark fiber transport); ¶¶ 370-79 (general discussion on impairment analysis); and ¶¶ 380-93 (FCC capacity-based impairment analysis).  There is no reference to DS0 transport anywhere in these paragraphs.  


� 	See, e.g., TRRO, ¶¶ 66 (lists only DS1, DS3 and dark fiber transport); and ¶¶ 126-141 (FCC impairment analysis for DS1, DS3 and dark fiber transport).  Again, there is no reference to DS0 transport or eliminating CLECs’ access to this form of dedicated transport.  


� 	Mulvany Henry UNE Direct at 39.


� 	Id. at 40.  


� 	TRO ¶ 575.  Neither the TRO nor the TRRO declassified the “underlying” DS0 loop or transport that would constitute a DS0 EEL arrangement.


� 	TRRO ¶ 223.


� 	Cadieux UNE Direct at 64-66.   


� 	47 C.F.R. § 51.319(a)(8)(ii)(local loops); § 51.319(E)(5)(ii)(dedicated transport).


� 	In his Rebuttal at 15-16, Mr. Cadieux explained that the CLEC Coalition was reinserting the reference to “DS1” loop into its contract language proposal in order to precisely reflect the FCC rule provisions.  


� 	Similarly, in his Rebuttal at 23, Mr. Cadieux explained that the CLEC Coalition was adding to its contract language the phrase, “securing permits or rights of way, constructing new manholes or conduits, or installing altogether new terminals” as additional items excluded from routine network modifications, in order to incorporate all relevant language from the text of the TRO.  


� 	TRO at ¶ 634.


�	This table is included in the Cadieux UNE Rebuttal at 21-23.


� 	Rebuttal Testimony of Roman Smith at 7.


� 	Tr. at 956.  


� 	Cadieux UNE Direct at 17, 22-24.


� 	Id. at 16-24.


� 	Id.


� 	Chapman Rebuttal at 35-38.


� 	See Cadieux UNE Direct regarding the Coalition’s disputes with SBC as to the proper treatment of Centrex stations and DS1 data-only circuits when tallying business lines, and the inclusion of AT&T and non-CLECs when counting fiber-based collocators at 17-21.  


� 	See Cadieux UNE Direct at 81-82.


� 	Id. at 79-80.


� 	Attachment UNE 10 is very important to CLECs that interconnect with SBC’s network because it defines the terms and conditions by which SBC will provide certain customer usage information, even when the CLEC is using its own facilities to serve its customers.  In addition, this Attachment defines the parties’ obligations and liabilities regarding alternately billed services and other forms of calls.  In other words, a blanket deletion of this Attachment is wholly inappropriate and the SBC Temporary Rider will not address all of the substantive provisions for continued use of customer usage data.  


� 	See Rider, Sections 1.1, 2.1 and 2.1.1.


�	Cadieux UNE Rebuttal at 80.


� 	Id.


� 	TRO ¶ 253. 


�	TRO ¶ 777.


� 	TRO ¶ 343.


� 	TRO ¶ 254.  The FCC, in ¶ 233 of the TRO, discusses the history of the unbundling of subloops. In the UNE Remand Order, the Commission found that access to subloops was likely to be the catalyst to the eventual deployment of competitive loops and without such access, competitive LECs would be discouraged from attempting to construct their own feeder facilities which, when combined with the incumbent LEC’s distribution plant, would enable the competitor to serve customers with minimal reliance on the incumbent LEC. UNE Remand Order ¶ 205.  


� 	TRO ¶ 254. Accessible terminals contain cables and their respective wire pairs that terminate on screw posts that enable a competitor’s technician to cross connect its terminal to the incumbent LEC’s to access the incumbent LEC’s loop from that point all the way to the end-user customer. TRO fn. 1013. 


� 	The pole or pedestal is near the customer premises and is the point where the “distribution” connects to the dedicated wire connecting the subscriber to the network.  TRO  fn. 1015. 


� 	NIDs were included in the initial set of UNEs and defined as “a cross-connect device used to connect loop facilities to inside wiring.”  The Commission later modified the definition of a NID to be more flexible and technology neutral, recognizing that its rules enabled methods other than just a cross-connect device for interconnecting customer premises wiring with the incumbent LEC’s loop distribution plant. TRO fn. 1008 (citations omitted).


� 	The MPOE is the closest practicable point to where the wiring crosses a property line or the closest practicable point to where the wiring enters a multiunit building. TRO fn. 1016. See also TRO fn. 1012. 


� 	TRO ¶ 254. The FDI is the point in the loop where the trunk line or “feeder” leading back to the incumbent LEC’s central office, and the “distribution” plant branching out to the subscribers, meet, and interface.  TRO fn. 1014.


� 	TRO ¶ 343.


� 	TRO ¶ 244. 


� 	Id. 


� 	As the FCC noted in the TRO,  “[w]hen the first Inside Wire Subloop rules were adopted in 1999, the Commission had commenced a related rulemaking proceeding, the Competitive Networks proceeding, to address, generally, barriers, including access to all types of customer premises wiring, which competitive LECs faced in gaining access to end-user customers in multiunit buildings or other environments where the premises occupied by the end-user customer was in a building owned or controlled by another.”   TRO fn. 1028.


� 	TRO ¶ 345 (footnotes omitted).  See also ¶ 354 in which the FCC observes that a CLEC could construct an entire facilities-based network with no reliance whatsoever on the ILEC’s network elements and still be unable to reach an end user in a multiunit premise unless CLECs are afforded access to subloops.


� 	TRO ¶ 347.


� 	TRO fn 1041 (emphasis in original).


� 	Southwestern Bell Tel. Co. v. Public Utilities Comm’n, 348 F. 3d 482, 486 (5th Cir. 2003) (citations omitted).


� 	47 U.S.C. § 251(c)(2); 47 C.F.R. § 51.305(a); Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-185, First Report and Order, 11 FCC Rcd at 15608, ¶ 209 (1996) (“Local Competition Order”).


� 	47 C.F.R. § 51.5. 


� 	47 C.F.R. § 51.321(d).


� 	See Tr. 563:13-18. “A point of interconnection is . . . a point at which . . . the CLEC is responsible for obtaining facilities to get to that point, and SBC is responsible for providing facilities, and by that I mean transport, from that point to SBC offices.” 


� 	Rebuttal Testimony of Charles Land on behalf of the CLEC Coalition (“Land Rebuttal”) at 11.


� 	Local Competition Order at ¶¶ 172 and 209. The FCC issued a similar statement in both the SBC Texas 271 Order and in the Kansas and Oklahoma Order. See Texas 271 Order at ¶ 78 (citing Local Competition Order at ¶¶ 172 and 209). The FCC made a similar pronouncement in a January 2001 Order granting in region interLATA authority to SBC for Kansas and Oklahoma. Joint Application by SBC Illinois Communications Inc., Southwestern Bell Telephone Company and Southwestern Bell Communications Services, Inc. d/b/a/ Southwestern Bell Long Distance for Provision of In-region, interLATA service in Kansas and Oklahoma, Memorandum and Order, CC Docket No. 00-217, FCC 01-29 (January 22, 2001).


� 	Petition of WorldCom, Inc. Pursuant to Section 252(e) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and Order, 17 FCC Rcd 27039, 27064 (2002) (“Virginia Arbitration Order”). See also Kansas Commission Order on Phase I at 18 where the Kansas Corporation Commission, in supporting the Arbitrator’s determination in the K2A successor proceeding approving the Coalition’s position, agreed with the Wireline Competition Bureau that CLECs have an incentive to move to direct end-office trunking when such a move is cost effective and found it reasonable to allow CLECs to determine their network design. 


� 	The Bureau was acting under delegated authority from the full Commission and spoke as the FCC. The order is important and provides explicit direction to state commissions because the very staff who promulgated the FCC’s rules interpreted them and applied those rules in the Virginia arbitration case. Also, the Bureau had been designated by the Commission to decide these issues on its behalf. Thus, the Bureau’s decisions are relevant and cannot be ignored.


� 	Rebuttal Testimony of James C. Falvey on Interconnection issues on behalf of Xspedius (“Falvey Interconnection Rebuttal”) at 14. 


�  	47 C.F.R. 51.703(b) prohibits one LEC from charging another carrier for transporting telecommunications traffic that originates on the LEC’s network.


�  	Id.


�  	In re Petition of WorldCom, Inc. Pursuant to §§ 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Va. State Corp. Comm’n re Interconnection Disputes with Verizon Va. Inc., & for Expedited Arbitration, Memorandum Opinion & Order, 17 FCC Rcd 27039, 27064-5 DA 02-1731 (¶ 53) (2002)(“Virginia WorldCom Order”). “The petitioners’ proposals, therefore, are more consistent with the Commission’s rules for section 251(b)(5) traffic, which prohibit any LEC from charging any other carrier for traffic originating on that LEC’s network.”


� 	Tr. 555:17-18. See also Land Rebuttal at 14 and Tr. 556:7-11 Witness Land testified that there are many other options to establish redundancy. “For example, you may connect at one point, but you may use sonic networks with a fiber ring connector, so any cut in the fiber on either side doesn’t disrupt service.” “We would like to be required to have one POI in a LATA, and then if for reliability or any other reason out there we want to have more POIs, then we’d like to go to SBC and explore where those would be appropriate and how they could be mutually agreeable.” Tr. 590:2-591:12.


� 	Direct Testimony of Charles Land on behalf of the CLEC Coalition (“Land Direct”) at 4. 


� 	Id. at 18-19


� 	Rebuttal Testimony of Matthew Kohly on behalf of the CLEC Coalition (“Kohly Rebuttal”) at 15. 


� 	Direct Testimony of Matthew Kohly on behalf of the CLEC Coalition (“Kohly Direct”) at 21.


� 	Current M2A Attachment 11 Network Interconnection Architecture, § 1.2.


� 	See Attachment Compensation-MO, Section 4.1 which states, “Pursuant to the Missouri Public Service Commission –Order in Case No. TO-99-483, the Transit Traffic rate element shall not apply to MCA Traffic” (i.e., no transiting charges shall be assessed for MCA traffic.)


� 	Kohly Rebuttal at 16. 


� 	Id. at 15. 


� 	Id. at 15-16. 


�  	See TRO ¶¶ 579, 581, 584; 47 C.F.R. §§ 51.309 (a), (e), 51.319(g).


�  	Land Direct at 40.


� 	Id. at 41.


� 	Id. at 21.


� 	Id. at 20-21. 


� 	Id. at 21. 


� 	Direct Testimony of James C. Falvey on Interconnection on behalf of Xspedius (“Falvey Interconnection Direct”) at 9-19; Falvey Interconnection Rebuttal at 12-14. 


� 	Local Competition Order at 219; 47 C.F.R. § 51.305(f). Two-way trunks must be made available, if technically feasible, upon request. This implies that one-way trunks are the default that must be made available to a CLEC, at the CLEC’s option.


� 	Local Competition Order at ¶¶ 199, 201; 47 C.F.R. §§ 51.5, 51.305(f), 51.321(c).


� 	Direct Testimony of James C. Falvey on behalf of Xspedius Communications, LLC on Interconnection Issues (“Falvey Interconnection Direct”) at 11.


� 	47 C.F.R. §§ 51.703(b), 51.709(b).


� 	Falvey Interconnection Direct at 12.


� 	47 U.S.C. § 251(c)(2); 47 C.F.R. § 51.305(a).


� 	Id. 


� 	Falvey Interconnection Direct at 13. 


� 	Indiana Bell Telephone Company v. McCarty, 362 F.3d 378, 386 (7th Cir. 2004). “We find the [Bureau’s] pronouncement on this issue not only persuasive, given the Act’s overarching goal of promoting competition and the [Bureau’s] expertise in this area, but one requiring deference as the voice of the FCC interpreting its own rules.”  The Seventh Circuit acknowledged that the Bureau’s decision was subject to review by the FCC, but held that, “[w]hen, as here, Congress has expressly permitted delegation of authority by statute, see 47 U.S.C. § 155(c), and the agency delegates authority to a subdivision, ‘the decision of the subdivision is entitled to the same degree of deference as if it were made by the agency itself.’” Accordingly, the Seventh Circuit held that it was required to follow the Bureau’s interpretation until the FCC ruled otherwise.


� 	Id. See also MCI Telecommunications Corp. v. Ohio Bell Telephone Co. 376 F.3d 539, 550 (6th Cir. 2004) (“We are not aware of FCC authority to the contrary and we are convinced, as was the Seventh Circuit, that the Bureau’s decision is not only persuasive, but also entitled to deference under Chevron. See 47 U.S.C. § 155(c)(3)”); MCI Metro Access Transmission Servs., Inc. v. BellSouth Telecommunications, Inc., 352 F.3d 872, 880 n.8 (4th Cir. 2003) (“Because the delegation was pursuant to 47 U.S.C. § 155(c)(1), we accord it the same deference as if it had been rendered by the FCC itself.”)


� 	See 47 U.S.C. § 51.305. 


� 	Local Competition Order at 172.


� 	Virginia Arbitration Order at 147.


� 	This proposal is consistent with 47 C.F.R. §51.709.


� 	Falvey Interconnection Direct at 15. 


� 	Rebuttal Testimony of James C. Falvey on Interconnection Issues (“Falvey Interconnection Rebuttal”) at 19. 


� 	Falvey Interconnection Direct at 11-12.


� 	Falvey Interconnection Rebuttal at 13.


� 	Id.


� 	47 C.F.R. § 51.709(b). 


� 	Falvey Interconnection Direct at 16. See also Tr: 319:12-320:7. 


� 	Id. 


� 	Id. at 13.


� 	47 C.F.R. § 51.321(c). “A previously successful method of interconnection or access to unbundled network elements at a particular premises or point on any incumbent LEC’s network is substantial evidence that such method is technically feasible in the case of substantially similar network premises or points.” 


� 	Local Competition Order at ¶¶ 199, 201; 47 C.F.R. § 51.5.


� 	Virginia Arbitration Order at ¶ 147.


� 	Falvey Interconnection Rebuttal at 13. See also Tr. 298:20-22. “We just want to make sure that each carrier pays their proportional share.” 


� 	Kansas Docket No. 05-BTKT-365-ARB, Petition of the CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/b/a SBC Kansas under Section 252(b)(1) of the Telecommunications Act of 1996, Order No 13: Commission Order on Phase I (May 16, 2005) (“Kansas Commission Order on Phase I”) at 24.


� 	Kohly Direct at 9-10. 


� 	Id. at 10. 


� 	Id. at 11-12. 


� 	Id. at 12. 


� 	Land Direct at 29. 


�  	Id. at 30.


� 	Id.


�  	Land Rebuttal at 26.


�  	Id. at 27.


�  	Id.


� 	See Tr. 594:5-15. “JUDGE THOMPSON: If I could interrupt again, let me see if I understand this. You want to be able to connect to them at your switches, in which case they bear the cost of getting to the switch. They want you to have to interconnect with them at their switches, in which case you bear the cost of getting to their switch; is that correct? THE WITNESS: Yes. JUDGE THOMPSON: So basically you each want the same thing? THE WITNESS: Yes, sir.”


� 	Remand of Docket No. 22315 (Petition of Southwestern Bell Telephone Company for Arbitration with AT&T Communications of Texas, LP, TCG Dallas, and Telephone Communications, Inc. Pursuant to Section 252(b)(i) of the Federal Telecommunications Act of 1996), Texas PUC Docket No. 28021, Proposal for Award at 5, line 18 (June 9, 2004).


� 	In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, and Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, First Report and Order, CC Docket No. 96-98, CC Docket No. 95-185, FCC 96-325 at ¶ 3 (rel. Aug. 8, 1996) (“First Report and Order”). “The Commission concludes that the term “interconnection” under section 251(c)(2) refers only to the physical linking of two networks for the mutual exchange of traffic.  The Commission identifies a minimum set of five “technically feasible” points at which incumbent LECs must provide interconnection: (1) the line side of a local switch (for example, at the main distribution frame); (2) the trunk side of a local switch; (3) the trunk interconnection points for a tandem switch; (4) central office cross-connect points; and (5) out-of-band signaling facilities, such as signaling transfer points, necessary to exchange traffic and access call-related databases.” (Emphasis added.)


� 	See Tr. 569:7-13. Coalition witness Land explained that the minimum points do not restrict the Commission from exercising its prerogative to establish additional points. See also Kansas Commission Order on Phase I at 16 where the Kansas Corporation Commission found it had discretion on this issue. 


� 	See Tr. 564:8-20. “I would very strongly disagree with that premise. SBC has facilities to that switch location. Those facilities are part of SBC’s network.” Tr. 565:14-16”If SBC does not have facilities at that location, then interconnection is not feasible at that point in time.”


� 	Remand of Docket No. 22315 (Petition of Southwestern Bell Telephone Company for Arbitration with AT&T Communications of Texas, LP, TCG Dallas, and Telephone Communications, Inc. Pursuant to Section 252(b)(i) of the Federal Telecommunications Act of 1996), Texas PUC Docket No. 28021, Proposal for Award at 5, line 18 (June 9, 2004).


� 	47 U.S.C. 251 (c)(2)(B). 


� 	Falvey Interconnection Direct at 14.


� 	47 C.F.R. 51.709(b).


� 	47 C.F.R. § 51.703(b). 


� 	47 C.F.R. § 51.709(b).


� 	Falvey Interconnection Direct at 14. 


� 	47 C.F.R. § 709(b); First Report & Order ¶ 1062; Virginia Arbitration Order ¶¶ 66-68 and fn 187; and Petition of AT&T Communications of Maryland, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) Concerning Interconnection Rates, Terms and Conditions, Case No. 8882, Order No. 79250 (June 7, 2004) (“Maryland Order”) at 9-10 and fn 9.


� 	Falvey Interconnection Direct at 14-15. 


� 	Falvey Interconnection Rebuttal at 15. 


� 	Attachment NIA, Sections 2.4, 3.1.1, and 3.1.2.


� 	Hamiter Direct at 52. SBC’s general statement supports the Xspedius position that SBC should bear the costs of facilities to carry traffic of SBC’s customers to the CLEC switch. 


�  	FTA section 251(c)(2) requires ILECs to “provide, for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network" and section 252(d)(1) requires “based on the cost (determined without reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or network element (whichever is applicable),” which has been interpreted as TELRIC pricing.


�  	Land Direct at 41.


� 	47 CFR § 51.305(f); Local Competition Order at ¶ 219. 


� 	Falvey Interconnection Direct at 23. 


� 	Falvey Interconnection Direct at 23-24.


� 	Id. See also Tr: 302:13-15. “[The agreement] would require reciprocal compensation to compensate Xspedius for the functions performed after the switch.


� 	Petition of AT&T Communications of Maryland, Inc. for Arbitration Pursuant to 47 U.S.C. § 252(b) Concerning Interconnection Rates, Terms and Conditions, Case No. 8882, Order No. 79250 (June 7, 2004) (“Maryland Order”). 


� 	Id. 


� 	Id. 


� 	Id. at 9-10.


� 	Id. at 10.


� 	Falvey Interconnection Rebuttal at 12.


� 	Maryland Order at 11.


�  	Land Direct at 44.


�  	Land Rebuttal at 24.


� 	Mr. Land clarified that the Coalition did not propose to use call gapping as a mass calling solution. The Coalition proposes use of software defined networks as recommended by Mr. Land. Tr. 574:19-576:4. 


� 	Land Rebuttal at 18. 


� 	Land Direct at 46-47. 


� 	Tr. 610:13-17. “We depend on being able to get services from SBC so we can meet our commitments to our customers.”


� 	Land Direct at 47. 


� 	Tr. 611:13-612:5.


� 	Kansas Commission Order on Phase I at 22-23. 


� 	See Tr. 596:5-8. “We would like the door open to be able to make that reasonable demonstration to SBC employees, and if they agree that we have indeed done so, then they would expedite the order.”


� 	Land Direct at 48. 


� 	Id. 


� 	Falvey Interconnection Direct at 27. 


� 	Id. 


� 	Falvey Interconnection Direct at 27. 


� 	See Tr. 563:5-25. “[A] mid-span fiber meet point is some point where SBC and the CLEC agree that they’re going to build fiber to that point and connect it. You know, usually it’s just a spice, which is a very small metallic case.”


� 	Land Direct at 39. See also Tr. 602:22-903:4. The CLEC Coalition’s proposed language contemplates a mutually agreeable location that is economically and technically feasible. “A mid-span fiber point is not going to occur at any place that SBC does not agree to.”


� 	Id. 


�	Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, and Intercarrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68 (rel. April 27, 2001) (hereinafter the “ISP Remand Order”).


�	Id., Dissenting Statement of Commissioner Furchtgott-Roth, at 1.


�	Telecommunications Act of 1996, Pub L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of 15 and 47 U.S.C.) (hereinafter, AFTA@).   





� 	Tr. at 738.  SBC witness Mr. McPhee testified that SBC’s legal position is that transit provisions should not be in the ICA.  Aside from that overarching legal objection to the Coalition’s language, Mr. McPhee could recall nothing in the Coalition’s proposal with which SBC had a substantive disagreement.


� 	Tr. at 733-739.


� 	Case No. TK-2005-0300, Application of Chariton Valley Communications Corporation, Inc. for Approval of an Interconnection Agreement with Southwestern Bell Telephone, L.P. d/b/a SBC Missouri pursuant to § 252(e) of the Telecommunications Act of 1996, Order Rejecting Interconnection Agreement (May 19, 2005) (“Chariton Valley Order”).


� 	Chariton Valley Order, at 3-4.


� 	Tr. 808 (Judge Thompson).  “[T]he Chariton Valley case, I believe there's actually several cases of the sort all of which say the same thing.  And, you know, as far as I can see at this point as an employee of this Commission, that's the policy here until you [SBC] get a federal judge to tell the Commission that they're wrong, or you convince two of Commissioner Murray's colleagues to side with her on this issue.”


� 	Direct Testimony of Nancy Krabill on Intercarrier Compensation Issues (“Krabill Recip Comp Direct”) at 7-8.


�	Krabill Recip Comp Direct at 8-9.


� 	Hearing Exhibit 205 (to be published at 4 CSR 240-29.010-140).


� 	Id. at 12.


� 	Texas Docket No. 28821, Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 Agreement, Arbitration Award – Track 1 Issues (Feb. 22, 205) (“T2A Successor Arbitration Award”) at 23.


� 	Oklahoma Cause No. PUD 200400497, Petition of CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/b/a SBC Oklahoma under Section 252(b)(1) of the Telecommunications Act of 1996, Written Report of the Arbitrator (Apr. 12, 2005) (“O2A Successor Arbitrator’s Decision”);  Kansas Docket No. 05-BTKT-365-ARB, Petition of the CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/b/a SBC Kansas under Section 252(b)(1) of the Telecommunications Act of 1996, Arbitrator’s Determination of Issues – Phase II (June 6, 2005).


� 	Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Further Notice of Proposed Rulemaking, at ¶ 56 (rel. March 3, 2005).


� 	Tr. at 732-38.


� 	Tr. at 734 (“I wouldn't see any reason to duplicate definitions, especially as you point out, the disputed definitions.  Perhaps more appropriate would be responsibilities of the parties under the transit service agreement and the specific provisions dealing with the treatment of transit traffic.”)


� 	Tr. at 738.


� 	Tr. at 743.


� 	Tr. at 743-44.


�  	WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002).  The reviewing court found fault with the reasoning supporting the FCC’s assertion of jurisdiction over ISP-bound traffic.  The issue remanded is expected to be addressed in the pending rulemaking on intercarrier compensation that was commenced by the FCC issued the ISP Remand Order.


�		ISP Remand Order at ¶ 1.


�	Id. at ¶ 52.


�	Id. at ¶ 65.


� 	Id. at 30.


�	Id. at ¶ 82.


�	Id. at ¶ 78, n.149.


�	Id. Separate Statement of Chairman Michael K. Powell, at 1.  Notably, while the D.C. Circuit has twice remanded the FCC’s treatment of intercarrier compensation for ISP-bound traffic, it has not questioned that the FCC has jurisdiction to decide the issues.


� 	See Direct Testimony of James C. Falvey on Intercarrier Compensation Issues (“Falvey Recip Comp Direct”) at 9-11.  The distinctions between types of traffic  made by the FCC in the ISP Remand Order are discussed in more detail regarding compensation for FX-type traffic.


�	ISP Remand Order ¶ 63 (emphasis supplied).


�	Id. at ¶ 34.


�	Id. at Appendix B – Final Rules:  “Part 51, Subpart H, of Title 47 of the Code of Federal Regulations (C.F.R.) is amended as follows: … Sections 51.701(a), 51.701(c) through (e), 51.703, 51.705, 51.707, 51.709, 51.711, 51.713, 51.715, and 51.717 are each amended by striking ‘local’ before ‘telecommunications traffic’ each place such word appears.”


�	Developing A Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking at ¶ 107, n.173. (rel. April 27, 2001).


�	See Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act for Preemption of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration, CC Docket No. 00-218, Memorandum Opinion and Order at ¶¶ 304-309 (rel. July 17, 2002).


� 	In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services are Exempt from Access Charges, WC Docket No. 02-361, Order (rel. April 21, 2004) (“AT&T Order”).


� 	See In the Matter of IP-Enabled Services, WC Docket 04-36, Notice of Proposed Rulemaking (rel. March 10, 2004). 


� 	AT&T Order ¶ 1.


� 	Id. ¶ 2.


� 	Id. ¶ 10.


� 	Id. ¶ 13.


� 	Id. ¶ 15.


� 	Id. ¶ 24.


� 	SBC Direct Testimony of Jason Constable, at 8 (“Constable Direct”).


� 	Id.


� 	Id. at 7-8.


� 	AT&T Order at ¶ 20.


� 	AT&T Order at ¶ 1.


� 	Id. at ¶ 24.


� 	AT&T Order ¶ 1.


� 	The FCC discusses the history and purpose of the “ESP exemption” at paragraph 4 of the AT&T Order.


� 	Direct Testimony of John M. Ivanuska on General Terms and Conditions Disputed Issues (“Ivanuska GT&C Direct”) at 39-40.


� 	Id. at 38; Rebuttal Testimony of John M. Ivanuska on General Terms and Conditions Disputed Issues (“Ivanuska GT&C Rebuttal”) at 23; Direct Testimony of Mary Jo Wallace (“Wallace Direct”) at 7-11; Rebuttal Testimony of Mary Jo Wallace (“Wallace Rebuttal”) at 5-7.


� 	Direct Testimony of Suzette Quate (“Quate Direct”) at 21.


� 	Indeed, SBC’s statement of the issue in the GT&C Final Joint DPL at 35-36 refers to the “standard universally accepted interval to pay invoices and bills [as] 30 days.”


� 	Direct Testimony of James C. Falvey on General Terms and Conditions Disputed Issues (“Falvey GT&C Direct”) at 7.


� 	Wallace Direct at 7; Wallace Rebuttal at Attachment MJW-1.


� 	Some invoices are only available on paper.


� 	Wallace Direct at 7-8.


� 	Quate Direct at 21.


� 	Wallace Rebuttal at 5; Ivanuska GT&C Rebuttal at 22.


� 	Wallace Direct at 8.


� 	Ivanuska GT&C Direct at 38.  It is noteworthy that SBC did not contest this recitation of its internal procedures.


� 	Wallace Direct at 10.


� 	Id.


� 	Wallace Direct at 11 (SBC’s bills account for 97.5% of the number of Birch’s disputes throughout the SBC, Qwest and BellSouth regions; Qwest and BellSouth are also much prompter getting bills to Birch).


� 	Wallace Direct at 8.


� 	Id.


� 	Id. at 9.


� 	Id..


� 	Id.


� 	Quate Direct at 20.  This position is contrary to the status quo.  The Commission’s new Enhanced Record Exchange Rule provides that a carrier has 31 days to pay “upon receiving a correct invoice requesting payment....” (4 CSR 240-29.090(2) (emphasis supplied), hence tying such bills to receipt of invoice.  In addition, the current M2A provides that a CLEC shall pay its bills within 30 days of receipt of invoice.  (See current § 8.1.)


� 	Texas Docket 28821, Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 Agreement, Order on Reconsideration at 1 (May 11, 2005).


� 	Kansas Docket No. 05-BTKT-365-ARB, Petition of the CLEC Coalition for Arbitration Against Southwestern Bell Telephone, L.P. d/b/a SBC Kansas under Section 252(b)(1) of the Telecommunications Act of 1996, Arbitrator’s Determination of Issues – Phase I (Feb. 15, 2005) (“K2A Successor Arbitrator’s Phase I Decision”) at 15; Kansas Commission Order on Phase I at 8.


� 	O2A Successor Arbitrator’s Decision, General Terms & Conditions DPL Issue 16.


� 	Ivanuska GT&C Direct at 42.


� 	Wallace Direct at 9.


� 	Rebuttal Testimony of Suzette Quate (“Quate Rebuttal”) at 15.


� 	Ivanuska GT&C Direct at 43.


� 	Quate Direct at 25.


� 	The M2A currently has no deposit requirement.


�  	Quate Direct at 48.


� 	Xspedius has proposed different deposit language.  Its separate issue on this subject is addressed below.


�  	See CLEC Coalition proposed § 14.2 (under Issue No. 12) where SBC may suspend new order acceptance within 30 days of the bill due date.


� 	Quate Direct at 3, 47.


� 	See SBC press releases on sbc.com.


� 	Falvey GT&C Direct at 8.


� 	Quate Direct at 49.


� 	Quate Direct at 45-46.


� 	Ivanuska GT&C Direct at 36.


� 	K2A Successor Arbitrator’s Phase I Decision at 21, affirmed by Kansas Commission Order on Phase I at 6; O2A Successor Aribtrator’s Decision, General Terms & Conditions DPL Issue 9.


� 	T2A Successor Arbitration Award at 29.


� 	Ivanuska GT&C Direct at 41.


� 	Tr. at 383.  The total number of disputes may appear high because SBC requires a separate dispute tracking form to be filed for each Billing Account Number.  Regardless, the very high percentage resolved in the CLECs’ favor shows that CLECs are not filing disputes merely for the purpose of delay; instead, SBC’s billing system is seriously flawed.


� 	Wallace Direct at 11.


� 	Quate Direct at 26-28.


� 	Wallace Rebuttal at 9.


� 	Wallace Direct at 9.


� 	O2A Successor Arbitrator’s Decision, General Terms & Conditions DPL Issue 16.


� 	K2A Successor Arbitrator’s Phase I Decision at 22.  The Kansas Commission affirmed the Kansas Arbitrator’s ruling.  Kansas Commission Order on Phase I at 5.


� 	See Ivanuska GT&C Rebuttal at 27.


� 	The CLEC Coalition withdrew its issues 2(b) and 18, as originally filed, in its direct testimony and adopted what was originally a Bitch/ionex issue.  These changes are reflected in the final filed DPL.


� 	Ivanuska GT&C Direct at 20.


� 	Id. 


� 	Id. at 21.


� 	Id.


� 	T2A Successor Arbitration Award, Awards Matrix, General Terms & Conditions Jt. DPL at 2.


� 	Id. at 3.


� 	Ivanuska GT&C Direct at 31.


� 	Quate Direct at 59-60.


� 	Ivanuska GT&C Rebuttal at 16. Indeed, at hearing, Ms. Quate admitted (in cross examination by Charter’s attorney) she could think of no harm to SBC if it agreed it would not materially change or increase a CLEC’s obligations by changes in the CLEC handbook (over which SBC has exclusive control).  Tr. at 216.  Ms. Quate’s concerns rested primarily with changes to Telcordia or other documents.  Id.  However, the Coalition’s proposed language, as adopted in Texas, acknowledges that SBC does not have to give 45 notice for third-party changes beyond SBC’s control. 


� 	SBC does not have a section that expressly states it will provide notice on tariffs according to Commission rules.  Instead, the parties have an agreed general regulatory provision in Section 35.1 that says they will abide by such rules (no matter what the subject).


� 	Ivanuska GT&C Rebuttal at 18.


� 	Ivanuska GT&C Direct at 32.


� 	Quate Direct at 57.


� 	Texas Docket 28821, Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 Agreement, Order on Clarification and Reconsideration at 4 (May 11, 2005); O2A Successor Arbitrator’s Decision, General Terms & Conditions DPl Issue 33; K2A Successor Arbitrator’s Phase I Decision at 28, affirmed by Kansas Commission Order on Phase I at 2.


� 	Ivanuska GT&C Direct at 33.


� 	Id.


� 	Id. at 34.


� 	SBC tried to discredit the Coalition’s position during the hearing by pointing out some erroneous references to Texas and the T2A agreement in the Coalition’s proposes Whereas clauses during cross-examination of Coalition witness Mr. Cadieux.  These references were an inadvertent error because it was and is the Coalition’s intent to mirror the existing M2A language.  Tr. at 267-271.  In any event, the detailing of SBC’s commitments in the Whereas clauses shown above – which is the entire point of this first issue – were properly set out as they exist in the current M2A.  The Commission should therefore focus on these commitments rather than the scrivener’s error in including the reference to the Texas 271 proceeding.


� 	Cadieux GT&C Direct at 8-9.


� 	Tr. at 281.


� 	Cadieux GT&C Direct at 10.


� 	As noted at hearing, the Whereas clauses in some contracts do not actually have significant legal effect.  In this case, however, the Whereas clauses in the M2A were originally drafted with the purpose of embodying SBC’s market-opening commitments.  Similarly, that intention and obligation would remain in the successor agreement were the Commission to approve the Coalition’s requested language.  Tr. at 283.


� 	In the Final Definitions DPL, SBC indicates that the CLEC Coalition did not provide a position.  To the contrary, the Coalition’s position is articulated in the Final GT&C DPL under Issue 23, where the Coalition initially raised the issue.  Consequently, the GT&C Issue 23 position should be considered incorporated in full into the Final Definitions DPL.


� 	47 C.F.R. § 69.2.  Contrary to SBC’s implication that the FCC has defined “end user” for all purposes in this section (see Smith Direct at 37 and Smith Rebuttal at 26), this definition is expressly confined by its terms to use in interpreting the FCC’s Access Charge rules and is therefore inapplicable in the broader context addressed in this proceeding.


� 	TRO rule amendment to 47 C.F.R. § 51.309.


� 	USTA II, 359 F.3d at 591-592.


� 	TRRO ¶ 5;  47 C.F.R. § 51.309(b).


� 	Smith Direct at 39.


� 	The Kansas Arbitrator also noted that SBC had injected its defined term inappropriately throughout the interconnection agreement, and adopted the Coalition’s position that the term remain undefined.  K2A successor Arbitrator’s Phase I Decision at 8-9. The Arbitrator’s rulings were upheld by the Kansas Commission in a recent order.  Kansas Commission Order on Phase I at 4.


� 	Smith Direct at 40.


� 	Cadieux GT&C Rebuttal at 9.


� 	Petition of El Paso Networks, LLC, for Arbitration of an Interconnection Agreement with Southwestern Bell Telephone Company, Docket No. 25188, Order Approving Revised Arbitration Award and Interconnection Agreement, at 3 (Aug. 31, 2004); Cadieux GT&C Rebuttal at 9-10.


� 	See 47 C.F.R. § 51.305.


� 	Cadieux GT&C Rebuttal at 10-11.


� 	Id. at 11.


� 	Cadieux GT&C Direct at 12-13.  Such a retail-only restriction would also be unreasonably discriminatory and patently anticompetitive because it would effectively restrict the CLECs to providing service to only a subset of the market – i.e., to retail customers only – when SBC operates under no such restriction.  SBC offers service to both retail and wholesale customers and it would be severely detrimental to competition and to consumers of communications services to restrict CLECs solely to the retail segment of the market.   


� 	Cadieux GT&C Rebuttal at 8.


� 	Cadieux GT&C Direct at 13-14.  At hearing, SBC’s attorney noted that the CLEC’s DPL position erroneously claimed such an eventuality also occurred in the M2A successor proceeding.  An error in reciting information concerning the M2A expiration does not negate the circumstances in Texas, Oklahoma, and Kansas, where considerable CLEC and Commission resources were devoted to dealing with the imminent expiration of the T2A, O2A, and K2A without a successor agreement in place, nor does it eliminate the possibility that this could occur again three years hence, even in Missouri.


� 	Ivanuska GT&C Direct at 43.


� 	T2A Successor Arbitration Award, Awards Matrix, General Terms & Conditions Jt. DPl at 29; O2A Successor Arbitrator’s Decision, General Terms & Conditions DPL Issue 20.


� 	Ivanuska GT&C Direct at 44.


� 	Quate Direct at 40.


� 	Ivanuska GT&C Rebuttal at 31.


� 	O2A Successor Arbitrator’s Decision, General Terms & Conditions DPL Issue 20; K2A Successor Arbitrator’s Phase I Decision at 24.  The Kansas Commission recently affirmed the Kansas Arbitrator.  Kansas Commission Order on Phase I at 2.


� 	Ivanuska GT&C Direct at 45.


� 	Id.


� 	Quate Direct at 39-40.


� 	Ivanuska GT&C Direct at 45.


� 	Id. at 47.


� 	Id.


� 	Id. at 48.  


� 	Id.


� 	As noted in the final filed DPL, the CLEC Coalition has withdrawn the first issue of the Assignment section, i.e., Issue 5(a).


� 	Ivanuska GT&C Direct at 49.


� 	Id.


� 	Quate Direct at 77.


� 	Falvey GT&C Direct at 7.  


� 	Tr. at 292.


� 	Id.


� 	Tr. at 293


� 	Falvey GT&C Direct at 8.


� 	Id. at 8-9.


� 	K2A Successor Arbitrator’s Phase I Decision at 21 (approving Xspedius’ language in full).  The Kansas award was approved by the Kansas Corporation Commission on May 16, 2005.  Kansas Commission Order on Phase I at 6.  O2A Successor Arbitrator’s Decision, General Terms & Conditions DPL Issue 9 (approving Xspedius’ conditions but changing one-month net deposit to two months net deposit).  While the Oklahoma arbitration award is not yet final, SBC did not appeal Xspedius’ deposit issue to the Oklahoma Commission.  Therefore, the Arbitrator’s decision is final in Oklahoma as well.


� 	K2A Successor Arbitrator’s Phase I Decision at 21.


� 	See 47 C.F.R. § 51.809; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Second Report and Order (rel. July 13, 2004) (changing the old “pick and choose rule” to an “all or nothing” rule).


� 	Tr. at 295.


� 	Issue No. 7 (“Should the Collocation Appendix, in addition to incorporating the requirements of the Collocation Tariffs, contain additional contract language addressing situations on which the Tariff is silent?”) was raised by SBC, and seems to be primarily a defensive measure to prevent parties from incorporating power metering into their agreements.  See, e.g., Physical Collocation Final Joint DPL (SBC MISSOURI Preliminary Position) at 71-72 and Smith Direct at 53, where the only example given of improper attempts to modify the tariff through arbitration is directed a power metering.  While the CLEC Coalition withdrew its power metering issue (No. 3), SBC did not withdraw Issue No. 7.  Hence, the Coalition addresses it in this Section of the Brief.


� 	Smith Direct at 52-53.


� 	Direct Testimony of Edward J. Cadieux on Attachment 13:  Collocation Disputed Issues (“Cadieux Collocation Direct”) at 10-12.


� 	Id. at 9.


� 	Id. at 11-12.


� 	Id. at 12.


� 	Rebuttal Testimony of Edward J. Cadieux on Attachment 13:  Collocation Disputed Issues (“Cadieux Collocation Rebuttal”) at 7.  See, e.g., Case No. XK-2004-2001, Application of NuVox Communications of Missouri, Inc., for Approval of an Amendment to Its M2A Interconnection Agreement with Southwestern Bell Telephone Company Pursuant to Section 252(e) of the Telecommunications Act of 1996, Order Approving Amendments to Interconnection Agreement (Jan. 26, 2004).


� 	Cadieux Collocation Rebuttal at 8.


� 	Smith Direct at 52, noting that SBC’s proposal to have its new Collocation Appendix cover all aspects of collocation “is a different approach from SBC Missouri’s norm of pointing to the Collocation Tariff.”


� 	Cadieux Collocation Rebuttal at 8-9.


� 	Smith Direct at 52.


� 	Rebuttal Testimony of Nancy Reed Krabill on Attachment 13: Collocation Disputed Issues (“Krabill Collocation Rebuttal”) at 10.


� 	Id.


� 	See Krabill Collocation Rebuttal, NRK-1 and NRK-2.


� 	As noted in the Coalition’s testimony, SBC presented its new structure to the Coalition just a few weeks before the arbitration window closed and scheduled the sole negotiations call only two weeks before the petition was to be filed – and then did not have personnel available to explain or justify the changes.  Hence, no meaningful negotiation on the terms was possible because of SBC’s delay.  Cadieux Direct at 9.


� 	Smith Direct at 52.


� 	Physical Collocation Final Joint DPL (SBC MISSOURI Preliminary Position) at 72.


� 	It is important to note that – as far as the CLEC Coalition is aware – SBC has made no filing to the Commission seeking to cancel its Missouri collocation tariff.  Thus, SBC’s position in this case effectively constitutes a “stealth” collateral attack on the collocation tariff and on the settlement process that produced it.  The Commission should not countenance this type of indirect undermining of the collocation tariff.


� 	Direct Testimony of Nancy Reed Krabill on Attachment 13: Collocation Disputed Issues (“Krabill Collocation Direct”) at 14-15.


� 	Id. at 15.


� 	Direct Testimony of Wesley Pool (“Pool Direct”) at 22.  Mr. Pool does not explain whether this shared-work concept figured into the development of SBC’s charges for cable mining.  Judging from the costs associated with this process (see SBC’s CLEC Coalition Arbitration Petition attachment titled “SBC 13STATE COLLOCATION RATE SUMMARY”), it is doubtful that SBC is passing along economies of scale.  However, as Ms. Krabill testified in her Rebuttal Testimony at 8, XO is not stating it is unwilling to pay cable mining charges until SBC produces a cost study and justifies these charges; instead, this portion of XO’s issue is limited to whether XO should have to pay if the service is never performed.


� 	Rebuttal Testimony of Wesley Pool (“Pool Rebuttal”) at 15; but see Krabill Collocation Direct at 15.  Mr. Smith also opines that SBC would not fail to perform the cable mining function and reuse the cable – stating that “it is already known that in order to be removed the cable will have to be cut into three feet pieces, which will make it unusable to anyone.”   Smith Rebuttal at 57.  While that statement may be self-evident, it does not address XO’s contention that the cable could be reused by another CLEC or even by XO at a later date if it is not removed (and hence not cut into three-foot pieces).  In such a circumstance, cable mining would never occur but SBC would still have received the money to perform such a function.


� 	Smith Rebuttal at 56-57. 


� 	Smith Direct at 54.


� 	Krabill Collocation Direct at 15-16.  See SBC’s CLEC Coalition Arbitration Petition attachment titled “SBC 13STATE COLLOCATION RATE SUMMARY” for these costs.


� 	At hearing, in another context, SBC’s attorney chastised an MCI witness concerning the lack of a cost study to justify MCI’s proposal, and noted that the Commission then does not have any basis to determine whether the proposed rates meet the TELRIC standard.  Tr. at 359-360.  Apparently, SBC believes it is exempt from the same standard.


� 	Krabill Collocation Direct at 19.


� 	Id. at 18.


� 	Id.


� 	Smith Rebuttal at 58.


� 	SBC also filed a comprehensive rate table for collocation rates, and has sought approval of those rates in lieu of existing tariffed rates.  A discussion of a portion of those rates is contained in Part IV of this Brief.


� 	Tr. at 1031.


� 	Id. at 1031, 1032.  During the hearing, SBC pointed out that the Pricing Appendix filed by the CLEC Coalition in response to SBC’s Petition contained a number of rates of $.00 or $.01.  This was explained as a scrivener’s error, and Judge Thompson refused to dismiss the issue merely on that basis.  Tr. at 1044.  The Coalition has now filed an errata to the Pricing Appendix which contains the current M2A rates to make clear the Coalition’s stated position that it seeks only to have the current rates continued.


� 	Silver Direct at 68-69.


� 	Indeed, SBC’s attorney routinely attacked rates proposed by CLECs as unsupported where there were no cost studies presented.  See, e.g., Tr. at 1036 (noting the CLEC Coalition has provided no cost study to justify the adoption of rates); Tr. at 359-260 (noting that MCI has not provided a cost study to justify MCI’s proposal; therefore the Commission does not have any basis to determine whether the proposed rates meet the relevant standard).   SBC’s proposals should be held to the same standard SBC seeks to impose on others.


� 	Rebuttal Testimony of T.J. Sauder at 16.  


� 	The Commercial Agreement between Sage Telecom, Inc. and SBC was filed with the Texas Commission in Docket No. 30282, Joint Application of Southwestern Bell Telephone, L.P. d/b/a SBC Texas and Sage Telecom, Inc.; Sage Telecom of Texas, L.P. for Approval of Interconnection Agreement Under PURA and the Telecommunications Act of 1996.


� 	The Commercial Agreement is between SBC and Granite Telecommunications. According to Granite Telecommunications’ website, it provides services in Texas.  � HYPERLINK "http://www.granitenet.com" ��http://www.granitenet.com�.  SBC’s and Granite’s Commercial Agreement was filed with the Federal Communications Commission on January 4, 2005.  See Sauder Rebuttal at 16.


� 	Sauder Rebuttal at 17.


�    	Sauder Rebuttal at 16-17.


� 	Kohly Direct at 10. See also Kohly Rebuttal at 8. “Traffic can be routed via indirect interconnection as it is today.  There is no reason that a separate agreement mandating a direct connection is necessary.”


� 	Kohly Rebuttal at 8. 


� 	Kohly Direct at 10. 


� 	Kohly Rebuttal at 6. 


� 	Id. 


� 	See id. at 13. SBC’s Witness Scott McPhee acknowledges that, “[u]nder the plain terms of the Act, SBC Missouri is only obligated to provide direct or indirect interconnection with its network.”  McPhee Direct at 49.


� 	Kohly Direct at 11. 


� 	Id. 


� 	McPhee Direct at 70.


� 	Kohly Direct at 12. 


� 	Kohly Rebuttal at 7. 


� 	Id. 


� 	Id. 


� 	Kohly Direct at 12. 


� 	Kohly Rebuttal at 8. 


� 	Kohly Direct at 14. 


� 	Id. See also Kohly Rebuttal at 9. “SBC fails to explain why the change in law provisions of the agreement are not adequate to address such a future event.”


� 	Kohly Rebuttal at 9-10. 


� 	Case No.  TX-2003-0301, In the Matter of a Proposed Rule to Require all Missouri Telecommunications Companies to Implement and Enhanced Record Exchange Process to Identify the Origin of IntraLATA Calls Terminated by Local Exchange Carriers (“Case No.  TX-2003-0301”), SBC Missouri’s Comments at 8 – 9. 


� 	Case No.  TX-2003-0301, Final Order of Rulemaking, 4 CSR 240-29.020, pg. 2.


� 	Kohly Direct at 10-11. 


� 	Id. at 12. 


� 	Id. at 17. 


� 	Kohly Rebuttal at 15. 


� 	Kohly Direct at 18. 


� 	Id. at 19. 


� 	Id. 


� 	Id. at 18. 


� 	Id. at 20. 


� 	Id. 


� 	Id. at 21. 





1
PAGE  
2

