STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 5th day of March, 2004.

In the Matter of the Investigation of the Status of Prepaid
)

Local Service Providers as Alternative Local Exchange
)
Case No. CO-2002-1078

Competitors Under Section 392.245, RSMo.



)

ORDER DENYING MOTION TO INVESTIGATE COMPETITION

OF PREPAID AND RESOLD SERVICES

Syllabus:  This order denies the motion of the Office of the Public Counsel to open a generic investigation into the status of competition of prepaid and resold telecom​munications service providers for the purposes of small company price cap election.

The Office of the Public Counsel filed a motion asking that a case be established to investigate whether prepaid local service providers are actually offering basic local service in any exchange of an incumbent local exchange company’s territory.  Public Counsel cited the Commission’s general jurisdiction statutes and to the powers under the price cap statute as the Commission’s authority to conduct such an investigation.
  The Commission received responses from interested parties including the Staff of the Missouri Public Service Commission, ALLTEL Missouri, Inc., Fidelity Telephone Company, the Missouri Independent Company Group, and the Small Telephone Company Group.  Staff supported the request, Fidelity did not take a position, and the other intervenors opposed beginning such an investigation.  Public Counsel later filed a request to include all types of resellers of local service in the investigation.

The issue of whether a prepaid reseller of telecommunications services provides competition sufficient to allow election of price cap status was an issue in the BPS Telephone Company price cap case.
  The Commission decided to postpone a decision in the current case until after a decision in the BPS case.  The Commission ultimately decided that BPS was not price cap eligible because of the noncompete clause in BPS’s interconnection agreement with Missouri State Discount Telephone Company.  The Commission did not decide the issue of whether MSDT as a reseller or prepaid provider could provide competition for purposes of price cap election.  The BPS case is currently being appealed to the Cole County Circuit Court.

ALLTEL has also filed a notice of election to be regulated as a price cap company.  That case is currently pending in Case No. IO‑2002‑1083.  ALLTEL does not have a noncompete clause in its interconnection agreement, but is electing price cap status based on competition from a reseller.  Thus, the major subject of the proposed investigation is pending before the Commission.

The Commission has authority under its general jurisdiction and supervision statutes
 to conduct this type of investigation.  The Commission determines, however, that because a case that may be resolved on specific facts is pending before the Commission, it would be duplicative to proceed with a generic investigation to set a Commis​sion policy that may not be binding on the parties, nor on any future Commission.  The Commission has not had an avalanche of cases regarding small company price cap elections, as was anticipated by Public Counsel and Staff when proposing that the investigation be conducted.  Thus, the Commission finds that no generic investigation of this matter is necessary at this time and the motions to conduct an investigation should be denied.

IT IS THEREFORE ORDERED:
1. That the motions of the Office of the Public Counsel to open an investigation into the status of competition by prepaid and resold telecommunications service providers for the purposes of the election of price cap status by small telephone companies are denied.

That this order shall become effective in March 15, 2004.

That this case may be closed in March 16, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, and Clayton, 

CC., concur.

Dippell, Senior Regulatory Law Judge

� Sections 386.250(2), 386.320, and 392.245, RSMo.


� Case No. IO-2003-0012.


� State ex rel. BPS Telephone Company v. Missouri Public Service Commission, 19th Judicial Circuit, Case Number 04CV323251 (filed January 27, 2004).


� Sections 386.250(2) and 386.320, RSMo.
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