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Staff Memorandum

COMES NOW the Staff of the Missouri Public Service Commission and states:


1.
On November 6, 2002, HJN Telecom, Inc. (“HJN”) notified the Commission of a stock purchase transaction involving HJN.  HJN’s notification to the Commission states:

Lisa Rogers, who does not directly offer telecommunications services, intends to purchase 100% of the outstanding and issued shares of HJN’s common stock from Herb J. Newton and change the name of the corporation to Reliant Communications, Inc. (Reliant). …  Reliant Communications, Inc. is a non-regulated Georgia corporation.

2.
On November 13, 2002, the Commission issued its Order Directing Filing that directed the Staff to file, no later than November 22, 2002, a memorandum regarding HJN’s change of name to Reliant, and a pleading and memorandum setting forth the Commission’s jurisdiction over the sale common stock.

3.
The transfers of telecommunications company assets and stocks are governed by § 392.300 RSMo 2000.  Applicable case law provides that the Commission may approve an asset transfer if it is “not detrimental to the public interest.”  See, State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App. E.D. 1980).  Section 392.300 RSMo 2000 contains two subsections as follows:

Subsection 1 of 392.300 RSMo 2000, states, in relevant part, that:

No telecommunications company shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, facilities or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such line or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do.

Subsection 2 of 392.300 RSMo 2000, states, in relevant part, that:

Except where stock shall be transferred or held for the purpose of collateral security, no stock corporation, domestic or foreign, other than a telecommunications company, shall, without the consent of the commission, purchase or acquire, take or hold more than ten percent of the total capital stock issued by any telecommunications company organized or existing under or by virtue of the laws of this state, except that a corporation now lawfully holding a majority of the capital stock of any telecommunications company may, without the consent of the commission, acquire and hold the remainder of the capital stock of such telecommunications company, or any portion thereof.


4.
It is the Staff’s opinion that Subsection 392.300.1 RSMo 2000 does not apply to this transaction because Lisa Rogers is buying the stock of HJN.  Lisa Rogers is not acquiring “…the franchise, facilities or system” of a telecommunications company as is required under the statute to create Commission jurisdiction.  All that is occurring is a change in ownership of HJN from Herb J. Newton to Lisa Rogers.  In addition, HJN is not “merging or consolidating” the regulated companies’ “franchise, line or system with any other corporation, person or public utility” as required by the jurisdictional language of the statute.  No merger or consolidation is taking place.  The regulated company will continue to operate through its “franchise, facilities or system.”  There is no regulated entity merging with, or losing its corporate existence, as a result of the proposed scenario.  The transaction is solely a stock and indirect ownership transfer.  

5.
The plain language of Section 392.300.2 RSMo 2000 does not require prior 

approval of a stock acquisition involving regulated entities if these entities are incorporated outside Missouri.  HJN and Reliant are incorporated under the laws of the State of Georgia.  Furthermore, Lisa Rogers is an individual and is not a “stock corporation” as the term is used in Section 392.300.2.


6.
HJN requests approval of a change of name to Reliant Communications, Inc. pursuant to Commission rule 4 CSR 240-2.060(16).  HJN additionally requests approval of Reliant’s adoption of HJN’s current basic local tariff, Missouri P.S.C. Tariff No. 2 of HJN Telecom, Inc., pursuant to Sections 392.220, 392.480, and 392.490 RSMo 2000.  In the attached memorandum, labeled Appendix A, the Staff states that it has no objections to the filing.


WHEREFORE, the Staff respectfully offers its opinion on the Commission’s jurisdiction and recommends approval of the name change and tariff adoption.








Respectfully submitted,








DANA K. JOYCE








General Counsel








/s/ Marc Poston

____________________________________








Marc Poston


Senior Counsel



Missouri Bar No. 45722








Attorney for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-8701 (Telephone)








(573) 751-9285 (Fax)








e-mail:  marcposton@psc.state.mo.us
Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed to all counsel of record this 22nd day of November 2002.








/s/ Marc Poston

____________________________________

PAGE  

4

