DOCKET #

MASTER LIST OF ISSUES BETWEEN SBC MISSOURI AND CLEC Coalition 

Attachment 12: Intercarrier Compensation

	Issue Statement
	Issue No.
	Appendix and Section(s)
	CLEC Coalition Language
	CLEC Coalition Preliminary Position
	SBC MISSOURI Language
	SBC MISSOURI Preliminary Position

	Should non 251/252 services such as Transit Services be negotiated separately?


	Intercarrier Comp#1
	CC’s Language

1.1,  1.2.5, 1.7, 6 (all)


	1.1
For purposes of compensation under this Agreement, the telecommunications traffic traded between CLEC and SBC MISSOURI will be classified as either Section 251(b)(5) Traffic (including Local Traffic), ISP-Bound Traffic, Transit Traffic, IntraLATA Interexchange Traffic, Meet Point Billing, FX Traffic (Virtual, Dedicated and FX-type), FGA Traffic, or Cellular Traffic. 

The compensation arrangement for terminating calls from a Cellular provider to CLEC or SBC MISSOURI end users is set forth in Section 8.0 of this Attachment.   

1.2.5  Transit Traffic is a switching and transport function only, which allows one Party to send Local Traffic to a third party network through the other Party’s tandem.  Pursuant to the Missouri Public Service Commission Order in Case No. TO-99-483, SBC is obligated to provide transit functionality for MCA traffic between CLEC and third-party networks and visa-versa at no charge to the originating and terminating carrier.  

1.7
Long-Term Local Bill and Keep Option (Option 3)

As an alternative to Options 1 and 2, a CLEC can elect long-term local Bill and Keep as the reciprocal compensation arrangement for wireline Section 251(b)(5) Traffic, FX Traffic, MCA Traffic and ISP-Bound Traffic originated and terminated between SBC MISSOURI and CLEC in Missouri so long as qualifying traffic between the parties remains in balance in accordance with this Section 1.7.  Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic as defined in Section 1.0 and ISP-Bound Traffic as defined in Section 1.2 of this Attachment  and does not include Transit Traffic,   FGA Traffic or Cellular Traffic, which shall be subject to compensation as described elsewhere in this Attachment. 

6.0
TRANSIT TRAFFIC COMPENSATION 

6.1
Transit Traffic is a switching and transport function only, which allows one Party (originating Party) to send Local Traffic, as defined in Section 1.1, to a third party network through the other Party’s tandem and/or transport facilities (tandem Party). The Transit Rate of $0.000960 is charged by the tandem Party to the originating Party on a MOU basis.  The Transit Rate element is only applicable when calls do not terminate to the tandem Party's End User.
6.2
Where the Transit Provider is sent CPN by the originating carrier, the Transit Provider will send the original and true CPN to the terminating Party.  Except as provided in Section 9, below, terminating carriers shall be required to directly bill third parties that originate calls and send traffic over Transiting Carrier’s network. 

6.3
In the event one Party originates traffic that transits the other Party’s network to reach a third party telecommunications carrier with whom the originating Party does not have a traffic interexchange agreement, then the originating Party will indemnify the transiting Party for any lawful charges that any terminating third-party carrier imposes or levies on the transiting Party for the delivery or termination of such traffic.

6.4
Unless otherwise provided in this Agreement, neither the terminating party nor the tandem provider will be required to function as a billing intermediary, e.g. clearinghouse. 

6.5
Subject to section 9 below, CLEC shall not bill SBC MISSOURI for terminating any Transit traffic, whether identified or unidentified, i.e. whether SBC MISSOURI is sent CPN or is not sent CPN by the originating company. However, in the event CLEC indicates to SBC MISSOURI that unidentified transit traffic volume has become significant, SBC MISSOURI agrees to work with CLEC to explore alternatives and to devise a jointly agreed approach to minimizing the amount of unidentified transit traffic.

6.6
The transit rate above shall also apply in the case of Local Traffic originated in third party ILEC exchange areas that traverses the SBC MISSOURI Tandem Office Switch and terminates in other third party exchange areas, providing the other LEC exchanges share a common mandatory local calling area with all SBC MISSOURI exchanges included in a metropolitan exchange.
6.7
CLEC will pay the Local Transit Traffic rates (found in Section 6.0 of this Attachment) to SBC MISSOURI for calls that originate on CLEC’s network and are sent to SBC MISSOURI for termination to a CMRS provider as long as such Traffic can be identified as wireless traffic.  SBC MISSOURI will pay the same Local Transit Traffic rate to CLEC for such calls that originate on SBC MISSOURI’s network and are sent through CLEC for termination on a CMRS Provider’s network.  Each Party shall be responsible for interconnection agreements with CMRS provider’s network.  SBC MISSOURI and CLEC agree that the call records exchanged between the Parties have sufficient information to identify the originating carrier for billing purposes.  SBC MISSOURI shall provide information to CLEC identifying in detail the type of call records it will send to CLEC, and will, absent agreement with CLEC otherwise, use only industry standard billing and call records formats to transmit such information to CLEC.   
6.8
When traffic is originated by a CMRS Provider to the CLEC, and the traffic cannot be specifically identified as wireless traffic for purposes of compensation between SBC MISSOURI, CLEC and the CMRS Provider, the traffic will be rated either as local or access and the appropriate compensation rates shall be paid by the transiting party to the terminating party.  

6.9  
SBC MISSOURI and CLEC agree to use terminating records for billing of reciprocal compensation.  SBC MISSOURI will not bill CLEC directly for calls that originate from third party CLECs using SBC MISSOURI’s unbundled local switching (ULS).  When a call is either originated from a CLEC using SBC MISSOURI’s ULS or terminated to a CLEC using SBC MISSOURI’s ULS, SBC MISSOURI will provide to the terminating CLEC detailed call records including the OCN of the originating CLEC using ULS.  This will allow the terminating CLEC to directly bill reciprocal compensation to the originating CLEC.  

	The CLEC language essentially preserves the treatment of transit traffic included in the M2A and includes language related to CPN that clarifies that CLECs will not charge SBC for transit traffic that arrives without CPN.  In negotiations, SBC sought a separate attachment dedicated to transit traffic, which significantly alters current practices.  SBC has adopted the position that it is not required under the FTA to provide transit services, and is not obligated to arbitrate issues related to transit traffic.  The CLECs disagree with SBC’s latest legal position that excuses it from the obligation to provide transit services under the FTA, and request that the Commission carry over to the successor agreement the (previously uncontroversial) transit contract language included in the M2A.  

Transit is, as defined in M2A Attachment 12, Section 6.1, “a switching and transport function only, which allows one Party (originating Party) to send Local Traffic, as defined in Section 1.1, to a third party network through the other Party’s tandem and/or transport facilities (tandem Party). The Transit Rate of $0.000960 is charged by the tandem Party to the originating Party on a MOU basis.  .”  In Missouri, where the SBC legacy tandem-switching network funded by ratepayers prior to deregulation and competition dominates the state, SBC is often the transit provider.  To get traffic from one network to another, it is a physical fact that the traffic must cross through an SBC tandem switch in many situations.  If networks in Missouri are to be truly interconnected, LEC interconnection obligations must include the duty to act as a transit provider on the same basis as a carrier interconnects with other carriers.

Transit is part of the “interconnection” required of SBC under section 251(c)(2), which requires that ILECs have the duty to provide:

“for the facilities and equipment of any requesting telecommunications carrier, interconnection with the local exchange carrier's network--  (A) for the transmission and routing of telephone exchange service and exchange access;  (B) at any technically feasible point within the carrier's network; (C) that is at least equal in quality to that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other party to which the carrier provides interconnection;  and (D) on rates, terms, and conditions that are just, reasonable, and nondiscriminatory, in accordance with the terms and conditions of the agreement and the requirements of this section and section 252.”

In its February 2005 Further Notice of Proposed Rulemaking on intercarrier compensation, the FCC notes that transit traffic is part of indirect interconnection under FTA § 251(a)(1): “The record suggests that the availability of transit service is increasingly critical to establishing indirect interconnection – a form of interconnection explicitly recognized and supported by the Act.” (Developing A Unified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, at ¶ 107, n.173. (rel. April 27, 2001) (“FNPRM” or “Further NPRM”).

The MPSC has also spoken on this issue.  Pursuant to the Missouri Public Service Commission Order in Case No. TO-99-483,, SBC is obligated to provide transit functionality for MCA traffic between CLEC and third-party networks and visa-versa at no charge to the originating and terminating carrier.  
If SBC, as the transiting carrier, is not required to provide transit at cost-based rates pursuant to § 251(c)(2), it could dramatically increase the price of moving traffic through interconnected networks in Missouri.  Moreover, transit functions are inherent in the interconnection required not only in section 251 but in the section 271 competitive checklist.

Carriers who must pass traffic through SBC tandems have no realistic economic choice but to permit SBC to transit the traffic, and SBC should not be allowed to use its legacy “gatekeeper” role as the dominant network provider in Missouri to extract unregulated transit rates for an interconnection functionality that cannot be obtained elsewhere.  From a policy standpoint, it would make little sense to allow SBC, in its traditional role as “middleman” for both CLEC and ILEC traffic, to suddenly declare that the transit market is now “open” to competition. 

	SBC Offers No Language
	It is SBC’s position that transit service is a non 251(b) or (c) service and is not the subject of mandatory negotiations between the parties and is not arbitrable. Accordingly the Commission must decline the CLEC Coalition’s attempt to arbitrate this issue. As a non 251(b) or (c) service, transit service should be negotiated separately and SBC is prepared to offer the CLEC Coalition the separate agreement that is attached to this DPL to address transit service.    
In the event that the Commission decides, over SBC’s objection, to address Transit Service in this proceeding, it should adopt SBC’s proposed language in the Transit Traffic Service Appendix submitted herewith.  

	What is the proper definition and scope of “ISP-Bound Traffic” that is subject to the FCC’s ISP Terminating compensation Plan? 


	Intercarrier Comp #2
	1.2, 1.2.1, 

Relevant Sections Highlighted in Grey
	1.2 Calls originated by CLEC's end users and terminated to SBC MISSOURI’s end users (or vice versa) will be classified as “Section 251(b)(5) Traffic” under this Agreement and subject to reciprocal compensation if the call:  (i) originates and terminates to such end-users in the same SBC MISSOURI exchange area; or (ii) originates and terminates to such end-users within different SBC MISSOURI Exchanges that share a common mandatory local calling area, as defined in SBC MISSOURI’s tariff, e.g., mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other like types of mandatory expanded local calling scopes.  Calls originated by SBC MISSOURI’s end users and terminated to an ISP served by a CLEC (or vice versa) will be classified as compensable “ISP-Bound Traffic” in accordance with the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68 (rel. April 27, 2001) (FCC ISP Compensation Order”) if the call originates from end users and terminates to an ISP.
1.2.1
For compensation purposes in the state of Missouri, Section 251(b)(5) Traffic shall be further defined as "Metropolitan Calling Area (MCA) Traffic” and “Non-MCA Traffic.”  MCA Traffic is traffic originated by a party providing a local calling scope plan pursuant to the Missouri Public Service Commission Orders in Case No. TO-92-306 and Case No. TO-99-483 (MCA Orders) and the call is a Section 251(b)(5) Traffic based on the calling scope of the originating party pursuant to the MCA Orders.  Non-MCA Traffic is all Section 251(b)(5) Traffic that is not defined as MCA Traffic.

	The definition of “ISP Traffic” has been a source of major controversy and dispute during the history of the M2A reciprocal compensation provisions.  It is therefore critically important that the proper definition of the term – based on the applicable FCC precedent – be utilized in the successor contract.  The CLEC Coalition language directly tracks the terms of the FCC’s ISP Order regarding when ISP traffic is compensable.  The SBC proposal goes further than the FCC decision, in an effort to exclude additional traffic from the applicable FCC compensation regime.   SBC had voluntarily adopted the reciprocal compensation rates and terms provided for  in the ISP Remand Order.  The FCC provided that when an ILEC elects to follow those terms, it must follow  all of them, not merely the ones the ILEC finds favorable.  The SBC definition of “ISP-bound traffic” may be more favorable to SBC’s interests, but it is inconsistent with the FCC’s ISP Order and should not be included in the Parties’ contract. 


	1.2 Calls originated by CLEC's end users and terminated to SBC MISSOURI’s end users (or vice versa) will be classified as “Section 251(b)(5) Traffic” under this Agreement and subject to reciprocal compensation if the call:  (i) originates and terminates to such end-users in the same SBC MISSOURI exchange area; or (ii) originates and terminates to such end-users within different SBC MISSOURI Exchanges that share a common mandatory local calling area, as defined in SBC MISSOURI’s tariff, e.g., mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other like types of mandatory expanded local calling scopes.  Calls originated by SBC MISSOURI’s end users and terminated to an ISP served by a CLEC (or vice versa) will be classified as compensable “ISP-Bound Traffic” in accordance with the FCC’s Order on Remand and Report and Order, In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, FCC 01-131, CC Docket Nos. 96-98, 99-68 (rel. April 27, 2001) (FCC ISP Compensation Order”) if the call (i) originates from end users and terminates to an ISP in the same SBC MISSOURI exchange area; or (ii) originates from end users and terminates to an ISP within different SBC MISSOURI Exchanges that share common mandatory local calling area, as defined in SBC MISSOURI’s tariff, e.g., mandatory Extended Area Service (EAS), mandatory Extended Local Calling Service (ELCS), or other like types of mandatory expanded local calling scopes. 

1.2.1
For compensation purposes in the state of Missouri, Section 251(b)(5) Traffic and ISP-Bound Traffic shall be further defined as "Metropolitan Calling Area (MCA) Traffic” and “Non-MCA Traffic.”  MCA Traffic is traffic originated by a party providing a local calling scope plan pursuant to the Missouri Public Service Commission Orders in Case No. TO-92-306 and Case No. TO-99-483 (MCA Orders) and the call is a Section 251(b)(5) Traffic based on the calling scope of the originating party pursuant to the MCA Orders.  Non-MCA Traffic is all Section 251(b)(5) Traffic and ISP-Bound Traffic that is not defined as MCA Traffic.

	The primary focus of the ISP Remand Order was to classify and develop a compensation mechanism for ISP-Bound traffic for calls between two parties that are in the same local calling area. This is  illustrated in paragraph 90 of the ISP Compensation Order which specifically states that the FCC intended the same intercarrier compensation rates, terms and conditions to apply to voice and ISP-Bound Traffic.  See FCC ISP Compensation Order, 16 FCC Rcd at 9194-95, ¶ 90 ("Assuming the two calls have otherwise identical characteristics (e.g., duration and time of day), a LEC generally will incur the same costs when delivering a call to a local end-user as it does delivering a call to an ISP.  We therefore are unwilling to take any action that results in the establishment of separate intercarrier compensation rates, terms, and conditions for local voice and ISP-bound traffic.") (footnote omitted).

CC’s definition is overly broad and does not establish jurisdictional boundaries as the FCC intended. This ambiguous definition proposed by CC can only result in billing disputes between the Parties.



	Should this agreement require SBC to exchange “Out of Exchange Traffic” if the Parties have not agreed to the appropriate terms and conditions to address a Party operating as an “Out of Exchange LEC”  
	Intercarrier Comp #3
	SBC’s Language

1.2.3, 1.2.4


	No language proposed.
	The language proposed by SBC  attempts to limit reciprocal compensation in Missouri in ways that are inconsistent with decision of the Missouri Public Service Commission.  SBC is required to transport and terminate MCA traffic outside an SBC exchange.  The language proposed by SBC ignores the specific facts in Missouri regarding MCA traffic.

The SBC language also seeks to include in the definition of “out of exchange traffic” several  other types of traffic that SBC is required to transport and terminate under the FTA, including ISP-bound traffic and FX traffic.

SBC has used its “out of exchange” arguments to keep CLECs from operating in exchanges that border the calling areas of other LECs.  SBC ties the process of opening new NPA-NXX codes to a CLEC agreeing to its position on “out of exchange LEC” issues.  This is an inappropriate restriction on CLECs’ ability to compete in areas on the border of other ILEC territories.  

In addition, the CLEC Coalition opposes SBC’s proposal to include language regarding “out of exchange LEC” issues in Attachment 12.  As  with several of the areas of disagreement in this DPL, the Coalition opposes SBC’s efforts to include surplus language in Attachment 12 that serves no purpose but to announce what is not included in Attachment 12.   If the parties agree to an “out of exchange LEC” attachment, it will address the issues discussed in this proposal.  The attempt to import those issues into the reciprocal compensation language will result in nothing but confusion as the contract is administered. 
	1.2.3  The Parties acknowledge that this Attachment addresses solely the method of compensation for traffic properly exchanged by the Parties under this Agreement.  This Attachment is not meant to address whether the Parties are obligated to exchange any specific type of traffic, nor the types of services to be offered by SBC MISSOURI pursuant to this agreement.

1.2.4 
More specifically, and without limiting the foregoing Section 1.4, the parties acknowledge that nothing in this Attachment or Agreement should be construed as requiring SBC Missouri to exchange "Out of Exchange Traffic" with an "Out of Exchange-LEC" until such time as the Parties have agreed upon the appropriate terms and conditions for the exchange of such traffic.  For purposes of this Agreement,  “Out of Exchange LEC" (OE-LEC) means a CLEC operating within SBC-MISSOURI’s incumbent local exchange area and also providing telecommunications services in another ILEC’s incumbent local exchange area that shares  mandatory or optional calling with SBC-MISSOURI.  For purposes of this Agreement,  “Out of Exchange Traffic” is defined as Section 251(b)(5) Traffic, ISP-Bound Traffic, FX, intraLATA traffic and/or InterLATA Section 251(b)(5) Traffic exchanged pursuant to an FCC approved or court ordered InterLATA boundary waiver that:  

(i)
Originates from an OE-LEC end user located in another ILEC’s incumbent local exchange area and terminates to an SBC-MISSOURI end user located in an SBC-MISSOURI local exchange area or;

(ii)
Originates from an SBC-MISSOURI end user located in an SBC-MISSOURI local exchange area and terminates to an OE-LEC end user located in another ILEC’s incumbent local exchange area.


	No. Yes.  SBC Missouri believes that its obligations to offer most 251/252 services is limited to those areas in which it is the incumbent local exchange carrier.  See SBC Missouri  Proposed Section 2.12.1.3 of GT&Cs.  Consequently, the agreement does not properly cover services offered when the parties wish to exchange traffic in areas wherein SBC Missouri is not the ILEC. This situation includes unique issues, such as the correct process of opening codes and the proper routing of traffic, that arises in areas in which SBC Missouri is not the ILEC.  SBC has offered CC a separate appendix governing this type of out of exchange traffic (OE-LEC). It is not appropriate to address OE-LEC traffic in Attachment 12: Intercarrier Compensation Appendix because the Attachment 12: Intercarrier Compensation Appendix  is applicable only to SBC’s incumbent territory.   It is SBC’s position that SBC’s obligations under the FTA are only as extensive as its ILEC territory.

	(a) Should a CLEC be required to make a timely election of one of the three compensation options offered?

(b) What is the default option if the CLEC does not designate its compensation options upon execution of the Agreement?

(c) Should a CLEC be permitted to change their compensation option during the term of the Agreement?


	Intercarrier Comp #4
	SBC’s Language

1.4, 1.7.4

CLEC Coalition’s Language

1.4. 

Relevant Sections Highlighted in Grey
	1.4
With respect to CLEC's rights and obligations concerning CLEC and SBC MISSOURI termination of wireline traffic, CLEC shall select one of the three options set forth below upon execution of this Agreement by making a designation on the signature page of the General Terms and Conditions of the Agreement.  If CLEC does not provide such notice to SBC MISSOURI within the 10 day time period, CLEC shall be deemed to have elected the same option that applied to its prior Agreement with SBC MISSOURI.  If no such prior agreement was in place and CLEC does not notify SBC MISSOURI within the 10 day period, Option 3 (long-term bill and keep) shall automatically apply for the duration of the Agreement.  CLEC may choose a different option if this Agreement is subsequently amended by SBC MISSOURI pursuant to the Change In Law provisions of this Agreement. 

	(a)  Yes; however, the CLEC Coalition’s language should be selected.  It provides for a 10-day time period along with a default option if a selection is not made that allows for flexibility and will reduce disputes.  

(b) The contract contemplates that the CLEC decides on a compensation option at, or soon after, execution of the Agreement.  If the CLEC does not provide notification, the most reasonable default treatment is that in existence in the parties’ prior interconnection agreement.  If no agreement was in effect, bill-and-keep is the most reasonable default because it does not require payments and records exchanges between the parties, so a CLEC who makes no choice is not rewarded with the payment of compensation, nor is it punished by unwittingly incurring compensation obligations.

(c) Due to the changing nature of telecommunications law, Parties must be able to modify their agreements (using the Change of Law provisions found in the General Terms and Conditions attachment) in light of those changes.  This should include the right to modify the option selected for payment of reciprocal compensation. SBC’s offer of one change per the term of the agreement does not address the changing nature of the current regulatory environment and may unduly disadvantage either party in light of unforeseen legal changes.  The CLECs’ language contains provisions reflecting a more realistic assessment of the current regulatory landscape and should be adopted.

SBC’s language on change of law amendments recognizes that CLECs choosing Option 2 (payment of ISP Remand Order rates for all traffic) should have the choice of changing their choice of options based on a change of law amendment (section 1.7.4).  SBC does not extend this provision, however, to CLECs choosing Options 1 or 3.  Since the purpose of having “option change” language is due to regulatory uncertainty in this area, the opportunity to change an option choice based on a change of law should not be limited to those CLECs who initially chose the ISP Remand rate payment option.  


	1.4
With respect to CLEC's rights and obligations concerning CLEC and SBC MISSOURI termination of wireline traffic, CLEC shall select one of the three options set forth below upon execution of this Agreement by making a designation on the signature page of the General Terms and Conditions of the Agreement.  If CLEC fails to select one of the billing options identified below upon execution of this Agreement on the signature page in the General Terms and Conditions, Option 2 shall automatically apply for the duration of the Agreement.  CLEC may choose a different option if this Agreement is subsequently amended by SBC MISSOURI pursuant to the Change In Law provisions of this Agreement. CLEC may amend Agreement to make a one-time election to modify its initial option selection made upon execution of this Agreement.   CLEC will operate pursuant to the provisions of the option elected at the time of execution of this Agreement until such amendment is approved by the Commission.  
1.7.4
Once Option 2 applies to CLEC’s Section 251(b)(5)Traffic and ISP-Bound Traffic, it will apply for the remaining term of this Agreement, until and unless CLEC makes a one-time election to modify this compulsory option selection by entering into an Amendment or if this Agreement is subsequently amended by SBC MISSOURI pursuant to the Change In Law provisions of this Agreement.   CLEC will operate pursuant to the provisions of Option 2 as set forth in Section 1.6 until such amendment is approved by the Commission.  


	(a) Yes. SBC Missouri is offering CLECs a choice of options regarding intercarrier compensation but the contract contemplates that the CLEC must decide on a compensation option at the time of execution of the Agreement. Requiring CLECs to make this one-time election ensures contract certainty. To provide CLECs with a 10-day notice period is inefficient and may result in inaccurate billing or future disputes. Under the current M2A, CLECs were obligated to  notify SBC Missouri of its choice among the options provided in writing not later than 10 days after the Agreement was executed and approved by the Commission. SBC Missouri experienced claims and disputes with CLECs, even after years had passed,  resulting in inefficiencies for both the CLEC and SBC Missouri. 
(b) SBC Missouri’s position is that a default option is necessary if an option selection is not made at the time of execution of the Agreement.  Based on the experiences addressed in issue 4a above, with CLECs who did not notify SBC Missouri of its choice of option in writing within 10 days after the Agreement was executed and approved by the Commission, SBC Missouri proposes that Option 2 apply if the CLEC fails to elect an option to avoid disputes  and ensure that the Parties know what compensation mechanism applies.  SBC Missouri invoked the FCC Plan in Missouri on June 1, 2004 by offering to exchange all Section 251(b)(5) Traffic and ISP-Bound Traffic at the FCC plan rates.  Option 2 memorializes this offer by SBC Missouri and therefore would be the appropriate default compensation mechanism. 
(c) Yes. SBC believes that it is practicable to offer CLECs the opportunity to modify their compensation option once during the term of the Agreement. This will address any challenges the CLEC may encounter in operating under an arrangement that might become untenable as a business matter. In addition, SBC has also provide that a CLEC may choose a different option is the Agreement is subsequently amended pursuant to  changes in law or FCC regulations that may change the nature of compensation obligations. 



	Will compensation on ISP-Bound Traffic under the FCC Plan vary according to whether the traffic is routed through a tandem switch or directly to an end office switch?


	Intercarrier Comp #5
	SBC’s Language

1.5.2.3
	
	This language  is proposed by SBC to advance its erroneous position that reciprocal compensation should not include tandem rates for ISP-Bound traffic.  SBC seeks to limit compensation to CLECs for ISP-Bound traffic by denying the availability of payments for tandem rates even where they are authorized by FCC rules.  This provision should be stricken as inconsistent with the FCC tandem rate payment rules, for the reasons discussed below regarding DPL Issue No. 11.  Simply put, if a CLEC is eligible for tandem rate compensation, it may receive that compensation for all traffic under the 3:1 terminating to originating traffic ratio established by the ISP Remand Order.
Note: The CLEC Coalition does not oppose use of this language for  reciprocal compensation “Option 2,” where the parties have agreed that ALL traffic will be compensated at the rate of $.0007 per minute.  Since that rate applies to all traffic, by agreement, it is appropriate to note that the parties have waived eligibility for tandem compensation under Option 2 only.
	1.5.2.3
Payment of ISP-Bound Traffic will not vary according to whether the traffic is routed through a tandem switch or directly to an end office switch.  


	No. The FCC ISP Compensation Order clearly provides the rates, terms and conditions for the payment of ISP-Bound Traffic.  SBC Missouri has exercised its right to invoke the pricing plan contained within the ISP Compensation Order.  The rate for ISP-Bound Traffic is currently  $.0007 per minute of use, regardless of how the call is routed over either party’s network.  In Paragraph 78 of the ISP Compensation Order, there is no distinction made relating to the routing of ISP-Bound Traffic.  It merely states “ISP-Bound Traffic will be capped at a rate of….”  $.0007.

SBC is uncertain as to why this is an issue for CC under Option 1 since it did not dispute this same language used under Option 2 in Section 1.6.1.3.



	(a) Should the rates be subject to a true-up upon the conclusion of state proceedings to rebut the 3:1 presumption? 

(b) Should the date for retroactive true-up of any disputes relating to the rebuttable presumption be set as the date such disputing Party first thought to rebut the presumption at the Commission?


	Intercarrier Comp #6
	1.5.5

Relevant Sections Highlighted in Grey
	1.5.5
ISP-Bound Traffic Rebuttable Presumption

In accordance with Paragraph 79 of the FCC’s ISP Compensation Order, CLEC and SBC MISSOURI agree that there is a rebuttable presumption that any of the combined Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between CLEC and SBC MISSOURI exceeding a 3:1 terminating to originating ratio is presumed to be ISP-Bound Traffic subject to the compensation terms in this Section 1.5.  Either Party has the right to rebut the 3:1 ISP-Bound Traffic presumption by identifying the actual ISP-Bound Traffic by any means mutually agreed by the Parties, or by any method approved by the Commission.  If a Party seeking to rebut the presumption takes appropriate action at the Commission pursuant to section 252 of the Act and the Commission agrees that such Party has rebutted the presumption, the methodology and/or means approved by the Commission for use in determining the ratio shall be utilized by the Parties as of the date of the Commission approval and, in addition, shall be utilized to determine the appropriate true-up as described below. During the pendency of any such proceedings to rebut the presumption, CLEC and SBC MISSOURI will remain obligated to pay the presumptive rates (reciprocal compensation rates for traffic below a 3:1 ratio.

	The  CLEC Coalition and  SBC are in agreement on this section except  for the terms of the “true-up” mechanism proposed by SBC.  Section 15.5 addresses how disputes are handled related to an assertion of error in calculation of the rebuttable presumption that traffic over a 3:1 ratio is ISP-Bound traffic.  The CLEC Coalition is willing to have disputed amounts be subject to a true-up, but believes the timing of the true-up should be left up to the Commission arbitrator hearing the dispute resolution.  There may be factors that affect the equity of when any such true-up should commence that should be left to the discretion of the adjudicator rather than locked into contract language.  True-up provisions can cause tremendous financial problems for smaller companies, and the “clock” on a true-up should not automatically begin to run when relief is sought from the Commission, particularly if that relief ends up being a long time in coming.  Notably, the Texas PUC recently determined that SBC’s language on true-ups in this section should not be incorporated in Texas interconnection agreements.
	1.5.5
ISP-Bound Traffic Rebuttable Presumption

In accordance with Paragraph 79 of the FCC’s ISP Compensation Order, CLEC and SBC MISSOURI agree that there is a rebuttable presumption that any of the combined Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between CLEC and SBC MISSOURI exceeding a 3:1 terminating to originating ratio is presumed to be ISP-Bound Traffic subject to the compensation terms in this Section 1.5.  Either Party has the right to rebut the 3:1 ISP-Bound Traffic presumption by identifying the actual ISP-Bound Traffic by any means mutually agreed by the Parties, or by any method approved by the Commission.  If a Party seeking to rebut the presumption takes appropriate action at the Commission pursuant to section 252 of the Act and the Commission agrees that such Party has rebutted the presumption, the methodology and/or means approved by the Commission for use in determining the ratio shall be utilized by the Parties as of the date of the Commission approval and, in addition, shall be utilized to determine the appropriate true-up as described below. During the pendency of any such proceedings to rebut the presumption, CLEC and SBC MISSOURI will remain obligated to pay the presumptive rates (reciprocal compensation rates for traffic below a 3:1 ratio, the rates set forth in Section 1.5.2.2 for traffic above the ratio) subject to a true-up upon the conclusion of such proceedings.  Such true-up shall be retroactive back to the date a Party first sought appropriate relief from the Commission. 


	a) Paragraph 79 of the ISP Compensation Order clearly provides for a true-up at the conclusion of any state commission proceedings to rebut the presumption.

(b) SBC’s proposed language provides the Parties certainty as to the date a true-up will apply.  Timing of the true-up should be applied consistently to all carriers regardless of which Party rebuts the presumption

	Should each party invoice the other on a monthly basis for Section 251(b)(5) Traffic and ISP-Bound Traffic if Option 2 is elected. 
	Intercarrier Comp #7
	1.6.5
	
	"CLEC has not provided its input to this DPL as of the time of filing.  But it is SBC Missouri's understanding that CLEC opposes SBC Missouri's proposed language and is supporting the competing language identified in its column."


	1.6.5
Each party will invoice the other party on a monthly basis for Section 251(b)(5) Traffic and ISP-Bound Traffic at the rates set forth in Section 1.6.1.2 if Option two is elected.


	Yes. In an effort to foster contractual clarity and to avoid future disputes on such traffic SBC proposes that Parties invoice each other on a monthly basis for Section 251(b)(5) Traffic and ISP-Bound Traffic if Option 2 is elected.

	Should a long term bill and keep option only apply to Section 251(b)(5) and ISP-bound Traffic or should it also apply to FX and MCATraffic?

(b)  Is it appropriate to require CLECs to demonstrate that Section 251(b)(5) Traffic and ISP-Bound Traffic is roughly balanced with the ILEC’s traffic to obtain and maintain a Bill and Keep arrangement?

(c) Is it appropriate to establish specific  thresholds for obtaining and maintaining a Bill and Keep arrangement and what should those thresholds be?

(d) Is it appropriate  to impose Option 2  as the   compensation obligations to address instances when the traffic exchanged between the parties is not roughly balanced?

(e) In the event that the Parties are unable to agree on the amount and balance of Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged, and the dispute resolution procedures are invoked, should the reciprocal compensation rates apply retroactively to the date such reciprocal compensation were applicable?

	Intercarrier Comp #8
	SBC’s Language

1.7, 1.7.1, 1.7.2, 1.7.4, 1.7.4.2, 

CLEC Coalition’s  Language

1.7, 1.7.1, 1.7.2, 1.7.4.2,

Relevant Sections Highlighted in Grey
	1.7
Long-Term Local Bill and Keep Option (Option 3)

As an alternative to Options 1 and 2, a CLEC can elect long-term local Bill and Keep as the reciprocal compensation arrangement for wireline Section 251(b)(5) Traffic, FX Traffic, MCA Traffic and ISP-Bound Traffic originated and terminated between SBC MISSOURI and CLEC in Missouri so long as qualifying traffic between the parties remains in balance in accordance with this Section 1.7.  Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic as defined in Section 1.0 and ISP-Bound Traffic as defined in Section 1.2 of this Attachment  and does not include Transit Traffic, FGA Traffic or Cellular Traffic, which shall be subject to compensation as described elsewhere in this Attachment. 

 1.7.1
The Parties agree that Section 251(b)(5) Traffic, FX Traffic, MCA Traffic, and ISP-Bound Traffic exchanged between the Parties will be subject to Bill and Keep as the method of intercarrier compensation provided that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties is in balance within +/-15% of equilibrium (50%).

1.7.2
The Parties agree that where Section 251(b)(5) Traffic, FX Traffic, MCA Traffic and ISP-Bound Traffic is determined to be out-of-balance by more than 15% per month for six (6) consecutive months, CLEC shall change its election and designate Option 1 or Option 2 for all Section 251(b)(5) Traffic and ISP-Bound Traffic.
1.7.4.2
Should the Parties be unable to agree on the amount and balance of Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between their End Users, either Party may invoke the dispute resolution procedures under this Agreement.  
 
	The M2A has always included bill-and-keep as an option for handling reciprocal compensation between the parties.  A bill-and-keep option is specifically provided for in the FTA, and the FCC has encouraged the use of bill-and-keep as a method of reducing compensation disputes in many circumstances.  See, e.g., FCC ISP Remand Order ¶ 76.  In Missouri, the Commission has already held that MCA traffic is subject to bill-and-keep throughout the state.  SBC offers no rationale for why that previous MPSC decision should be reversed.

SBC advocates limiting bill-and-keep as a reciprocal compensation option by restricting its applicability in ways that have never been part of Missouri interconnection agreements, while the Coalition proposal advocates an expansion of this option.

(a)  For the carriers who choose this option, the CLEC proposal expands the current bill-and-keep provisions to include all types of traffic that the parties terminate for one another, with the exception of intraLATA toll and meet-point billing traffic.  Notably, this would preserve the current status of bill-and-keep now in effect for MCA traffic in Missouri.  The CLEC Coalition agrees that intraLATA Interexchange Traffic should not be part of the revised bill-and-keep option, and therefore accepts SBC’s language:  IntraLATA Interexchange Traffic, Meet Point Billing Traffic,”  in Section 1.7.

(b)  SBC advocates limiting the bill-and-keep option, and in addition includes new limits not in the M2A that would force CLECs away from bill-and-keep in circumstances that, under current agreements, would not require such a change.  For example, SBC now suggests that a 5% threshold should be used to determine whether traffic is “out of balance”.    Industry experience with bill-and-keep since the 1996 Act shows that a 15% threshold accounts for more fluctuations in traffic flows and is a more realistic measure of “out of balance” traffic.

The CLECs believe that an expanded bill-and-keep option is consistent with the Commission’s past decisions that encouraged carriers to eliminate the potential for intercarrier compensation disputes wherever possible, such as the Commission’s ruling that MCA traffic is subject to bill-and-keep.  (See, Missouri Public Service Commission Case No. TO-99-483.)
(d)  SBC seeks to impose Option 2 as the payment mechanism for reciprocal compensation when traffic falls out of balance.  CLECs advocate the ability to make a choice of Option 1 or Option 2, according to their business plans.  

 (e) As stated in Issue 6 above, CLECs agree that any true-up be made under the terms of the dispute resolution provisions of the contract.  Additional, inconsistent provisions governing dispute resolution and true-up are potentially confusing and limit the options available to the Commission or other decision makers in a dispute resolution situation.


	1.7
Long-Term Local Bill and Keep Option (Option 3)

As an alternative to Options 1 and 2, a CLEC can elect long-term local Bill and Keep as the reciprocal compensation arrangement for wireline Section 251(b)(5) Traffic, and ISP-Bound Traffic originated and terminated between SBC MISSOURI and CLEC in Missouri so long as qualifying traffic between the parties remains in balance in accordance with this Section 1.7.  Long-term local Bill and Keep applies only to Section 251(b)(5) Traffic as defined in Section 1.0 and ISP-Bound Traffic as defined in Section 1.2 of this Attachment  and does not include IntraLATA Interexchange Traffic, Meet Point Billing Traffic,  FX Traffic, FGA Traffic or Cellular Traffic. 

 1.7.1
The Parties agree that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties will be subject to Bill and Keep as the method of intercarrier compensation provided that Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between the Parties is in balance within 5% of equilibrium (50%).

1.7.2
The Parties agree that where Section 251(b)(5) Traffic and ISP-Bound Traffic is determined to be out-of-balance by more than 5% per month for three (3) consecutive months, Option 2 shall immediately apply to all Section 251(b)(5) Traffic and ISP-Bound Traffic.
1.7.4
Once Option 2 applies to CLEC’s Section 251(b)(5)Traffic and ISP-Bound Traffic, it will apply for the remaining term of this Agreement, until and unless CLEC makes a one-time election to modify this compulsory option selection by entering into an Amendment or if this Agreement is subsequently amended by SBC MISSOURI pursuant to the Change In Law provisions of this Agreement.   CLEC will operate pursuant to the provisions of Option 2 as set forth in Section 1.6 until such amendment is approved by the Commission.  

1.7.4.2
Should the Parties be unable to agree on the amount and balance of Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between their End Users, either Party may invoke the dispute resolution procedures under this Agreement.  In the event that dispute resolution procedures results in the calculations being delayed, the reciprocal compensation rates will apply retroactively to the date such reciprocal compensation were applicable under Sections 1.7.4. and 1.7.5. 
 
	(a) It is not appropriate for bill and keep to apply to IntraLATA Interexchange Traffic, Meet Point Billing Traffic, MCA Traffic  or FX Traffic. Furthermore, pursuant to 47 CFR §51.713, a state commission may impose bill and keep arrangements only if the state commission determines that the amount of “local telecommunications” traffic from one network to the other is roughly balanced with the amount of telecommunications traffic flowing in the opposite.  Nothing in the Act or  any FCC Order permits a state commission to impose bill and keep on intraLATA Interexchange Traffic. Although FX Traffic and MCA Traffic are currently exchanged under a Bill and Keep arrangement, such traffic is not subject to “In-Balance” requirements and should be addressed outside of this specific long term bill and keep billing option.   

(b) Yes, it is SBC’s position, based upon 47 CFR § 51.713 (b), that Section 251(b)(5) traffic and ISP-Bound must be in balance to qualify for bill and keep.  47 CFR  § 51.713 (b) provides in pertinent part that “[a] state commission may impose bill and keep arrangements if the state commission determines that the amount of Local telecommunications traffic from one network to the other is roughly in balance with the amount of local telecommunications traffic flowing in the opposite direction.” In paragraph 1113 in the First Report and Order, it states, “We further conclude that states may adopt specific thresholds for determining when traffic is roughly balanced.  If state commissions impose bill-and-keep arrangements, those arrangements must either include provisions that impose compensation obligations if traffic becomes significantly out of balance or permit any party to request that the state commission impose such compensation obligations based on a showing that the traffic flows are inconsistent with the threshold adopted by the state 

(c) In paragraph 1113 in the First Report and Order, it states, “We further conclude that states may adopt specific thresholds for determining when traffic is roughly balanced.  If state commissions impose bill-and-keep arrangements, those arrangements must either include provisions that impose compensation obligations if traffic becomes significantly out of balance or permit any party to request that the state commission impose such compensation obligations based on a showing that the traffic flows are inconsistent with the threshold adopted by the state”.  Footnote 2717 in the First Report and Order states,  “For example, the MISSOURI Commission adopted a five percent threshold for the difference between the traffic flows in the two directions”. The MISSOURI decision for the percentage differential is consistent with what SBC Missouri’s proposed language. SBC Missouri also proposes that traffic exchanged between the Parties is in balance within +/- five percent of equilibrium ( 50%).   The CLEC Coalition proposed a +/- fifteen (15) percent of equilibrium requirement, which SBC views as unreasonable based on the associated financial implications of such an offer with a CLEC that exchanges higher traffic volumes with SBC Missouri.   Lastly, SBC provides that if a carrier is out of balance for 3 consecutive months based on the thresholds above, the carrier converts to the compensation arrangement defined in Option 2. 

(d) Yes. SBC has invoked the FCC’s ISP Compensation Plan in the State of Missouri and therefore must agree to exchange all Section 251(b)(5) Traffic and ISP-Bound Traffic at the FCC plan rates. Offering more than one option for a CLEC to convert to if the traffic is out of balance, necessitates a process for election which does not promote an efficient allocation of resources.
(e) Yes. Compensation rates should be retroactive back to the date reciprocal compensation were applicable based on SBC’s proposed language in Section 1.7.1 through 1.7.3. SBC Missouri’ proposed language provides the Parties certainty as to the date Reciprocal Compensation rates should apply.  If retroactivity was not enforced, then every out of balance condition that was addressed with a Party would result in a dispute to delay the application of Reciprocal Compensation rates.

	(a) Should each Party provide CPN as defined in 47 C.F.R. § 64.1600(c) ?

(b) Should parties be required to provide CPN to another party even when CPN is not available for legitimate reasons?
	Intercarrier Comp #9
	2.1 

Relevant Sections Highlighted in Grey
	2.1
Each Party will include in the information transmitted to the other for each call being terminated on the other’s network (where available), the originating Calling Party Number (CPN). For all traffic originated on a Party’s network  including, without limitation, Switched  Access Traffic,   and wireless traffic, such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 2.5.  Each Party to this Agreement will be responsible for passing on any CPN it receives from a third party for traffic delivered to the other Party.  In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or  fraudulent use of local exchange services (including, but not limited to PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action. 


	(a)  Yes.  The CLEC Coalition has agreed to SBC’s proposal to provide CPN pursuant to 47 C.F.R. § 64.1600(c).  This issue is no longer in dispute.

(b)  No.  SBC itself recognizes that there are certain circumstances when, for legitimate technical or operational reasons, CPN is not transmitted with some calls.  Nevertheless, SBC will not agree to language that commits parties to transmit CPN “where available.”  If the information is not available, CLECs should not be contractually required to transmit what cannot be transmitted. The language proposed by the CLEC Coalition includes the obligation in the M2A regarding exchange of CPN information, and includes an agreed commitment not to “alter, modify, add, delete, change or incorrectly assign any CPN.”  .

This dispute addresses whether the agreement will include language that CPN will be passed, as the CLEC Coalition language states, “where available.”  SBC witness  Mr. McPhee’s testimony in Texas and Kansas acknowledges that there are some situations in which CPN cannot pass due to technical network limitations that are not the fault of either party.  Nevertheless, SBC inexplicably refuses to incorporate language in the agreement that recognizes that limitation by saying parties will pass CPN “where available.”  Without the addition of the CLEC language, the interconnection agreement would create a legal obligation that in some circumstances would be impossible to meet due to the technical limitations involved in passing CPN information.  Neither party should be forced to take on such impossible obligations.
	2.1
For all traffic originated on a Party’s network  including, without limitation, Switched  Access Traffic,   and wireless traffic, such Party shall provide CPN as defined in 47 C.F.R. § 64.1600(c) ("CPN") in accordance with Section 2.5.  Each Party to this Agreement will be responsible for passing on any CPN it receives from a third party for traffic delivered to the other Party.  In addition, each Party agrees that it shall not strip, alter, modify, add, delete, change, or incorrectly assign any CPN.  If either party identifies improper, incorrect, or  fraudulent use of local exchange services (including, but not limited to PRI, ISDN and/or Smart Trunks), or identifies stripped, altered, modified, added, deleted, changed, and/or incorrectly assigned CPN, the Parties agree to cooperate with one another to investigate and take corrective action. 


	Yes. Detailed and specific contract language is necessary to ensure the quality and accuracy of CPN information provided on intercarrier traffic. All categories of traffic should be passed with CPN, not merely  “where available,” as the CLEC Coalition’s language proposes. Standard telephone industry practice requires carriers to pass along the calling party number (CPN) for calls originating on their network to the carriers that terminate the calls.  This information is critical for the purposes of determining whether calls are local, intraLATA, or interLATA so that appropriate charges can be applied to them.  If this standard is not met, the terminating carrier should have the option to bill the calls without CPN at its intrastate switched exchange access service rate.  By including the language “where available”, unscrupulous CLECs are given an alleged reason to override call identification and include interLATA traffic in with Section 251(b)(5) traffic. 



	(a) Should CLEC Coalition have the sole obligation to enter into compensation arrangements with third party carriers that terminate traffic to CLEC Coalition when the CLEC Coalition has purchased local switching from SBC MISSOURI on a wholesale basis; and if it does not enter into such arrangements, should it indemnify SBC when the third party carriers seek compensation from SBC?

(b)  What is the appropriate compensation for wholesale local switching?


	Intercarrier Comp #10
	SBC Language

2.4, 3.4, 3.4.1, 3.4.1.1, 3.4.1.2


	
	(a) There is no need to add new language to the M2A relating to other agreements with third parties not a Party to this agreement.

(b) The “interswitch” and “intraswitch” distinction formulated by SBC is designed to deny reciprocal compensation to CLECs in situations where it would otherwise be required under federal law and the FCC’s ISP Remand Order. In an effort to compromise and move forward with issues, the Coalition offers to agree to SBC’s language in 3.4.1 if SBC will agree to drop their 3.4.2 and to delete the word “interswitch” from their 3.4.3.  SBC’s introduction of new terminology not based on FCC or PSC rulings or law only adds confusion to the agreement and potentially disadvantages SBC’s wholesale switching customers. 

 
	2.4    
CLEC has the sole obligation to enter into a compensation agreement with third party carriers that CLEC originates traffic to and terminates traffic from, including traffic either originated or terminated to a CLEC end-user served by CLEC using an SBC MISSOURI non-resale offering whereby SBC MISSOURI provides the end office switching on a wholesale basis.  In no event will SBC MISSOURI have any liability to CLEC or any third party if CLEC fails to enter into such compensation arrangements.  In the event that traffic is exchanged with a third party carrier with whom CLEC does not have a traffic compensation agreement, CLEC will  indemnify, defend and hold harmless SBC MISSOURI against any and all losses including without limitation, charges levied by such third party carrier.  The third party carrier and CLEC will bill their respective charges directly to each other. SBC MISSOURI will not be required to function as a billing intermediary, e.g., clearinghouse.  SBC MISSOURI may provide information regarding such traffic to other telecommunications carriers or entities as appropriate to resolve traffic compensation issues.

3.4
Intercarrier Compensation for Wholesale Local Switching Traffic

3.4.1
Where CLEC provides service to a CLEC end user using any combination of Network Elements that utilizes an SBC MISSOURI non-resale offering whereby SBC MISSOURI provides the end office switching on a wholesale basis, CLEC will deal directly with a third party carrier for purposes of reciprocal compensation. The following reciprocal compensation terms (unless CLEC is operating under Option 3) shall apply in all cases where CLEC purchases an SBC MISSOURI non-resale offering whereby SBC MISSOURI provides the end office switching on a wholesale basis.  These terms and conditions are in addition to the terms and conditions outlined in Attachment 6.  SBC MISSOURI is required to provide CLEC with timely, complete and correct information to enable CLEC to meet the requirements of this section. 

3.4.1.1
For intra-switch Section 251(b)(5) Traffic and ISP-Bound Traffic where CLEC has purchased an SBC MISSOURI non-resale offering whereby SBC MISSOURI provides the end office switching on a wholesale basis, the Parties agree to impose no call termination charges pertaining to reciprocal compensation on each other. 

3.4.1.2 For interswitch Section 251(b)(5) Traffic and ISP-Bound Traffic exchanged between SBC MISSOURI end users and CLEC’s end users where CLEC utilizes  an SBC MISSOURI non-resale offering whereby SBC MISSOURI provides the end office switching on a wholesale basis,   the Parties agree to compensate each other for the termination of such traffic at:  (i) the FCC Plan rate specified in Section 1.6.1.2 for the transport and termination of Section 251(b)(5) Traffic, and ISP-Bound Traffic  if Option 2 is elected by CLEC; or (ii) the End Office Switch rate set forth in Appendix Pricing and as specified in Section 3.3.4 for the transport and termination of Section 251(b)(5) Traffic, excluding ISP-Bound Traffic and the FCC Plan rate set forth in Section 1.6.1.2 for the transport and termination of ISP-Bound Traffic if Option 1 is elected.  


	(a) Yes. When  the CLEC Coalition originates traffic to or terminates  traffic from  an end office switch used by third party CLEC when SBC Missouri is the ILEC entity providing the use of the end office switch (e.g., switching capacity) to such third party CLEC, the CLEC Coalition should be obligated to enter into compensation agreements with such third party carriers. The respective parties should seek compensation directly from the originating carrier, not SBC as the ILEC entity providing the use of the end office switch. Moreover,  SBC should be indemnified from any form of compensation to the third party carrier as SBC should not be required to function as a billing intermediary, e.g., clearinghouse.    

(b) ) Traffic that originates or terminates to an telecommunications provider that has purchased SBC’s wholesale local switching should be compensated the same as other traffic that originates and/or terminates via a facilities based provider.  However, CLEC’s are not entitled to terminating compensation on intra-switch traffic that originates from an SBC end user when CLEC has purchased local switching from SBC on a wholesale basis. On an intra-switch call when SBC's end user originates a call that terminates to a CLEC end user (when CLEC has purchased local switching from SBC) there is no switching function performed on the terminating end. Accordingly, CLEC has not provided SBC any switching service that merits compensation.    



	 Based on the requirements of 47 C.F.R. 51-711(a)(3), and the application of the geographic comparability test, should CLEC only be entitled to the end office serving rates?
	Intercarrier Comp #11
	SBC’s Language

1.5.2.3, 3.3.5, 4.1, 4.1.2, 4.1.3, 4.1.4, 4.1.4.1, 4.1.4.2, 4.1.4.3, 4.2

CLEC Coalition’s Language

4.1

Relevant Sections Highlighted in Grey
	4.1
Transport and termination rates may vary according to whether the traffic is routed through a tandem switch or directly to an end office switch. If Option 1 or 2 is in effect, the transport and termination rates assessed on the originating carrier shall reflect the functions performed by the terminating carrier in transporting and terminating the calls.  Where the terminating party utilizes a tandem switch, or a switch that is capable of serving a geographic area comparable to the area served by an SBC MISSOURI tandem switch, the compensation rate for Local Traffic terminated to the party’s tandem switch shall consist of the summation of the rates for tandem switching, tandem transport and end office switching as listed in Section 3.3 above. 


	The CLEC language tracks the FCC’s long-standing rule on when the tandem rate applies to traffic terminated by a switch “that is capable of serving a geographic area comparable to the area served” by an ILEC switch.  The overly restrictive approach advocated by SBC has been criticized by the FCC as a misreading of its reciprocal compensation rules – the rules that are the basis for the contract language.  In 2001, after Docket No. 21982, the FCC, in the Intercarrier Compensation NPRM, clarified that rulings like those in Texas Docket No. 21982 (which included a less restrictive regime than that proposed by SBC in this case) misapplied the rules regarding payment of the tandem rate.  The FCC again emphasized the proper interpretation of its tandem rate rule in the arbitration award in the Virginia arbitration conducted by the FCC staff.  See FCC Docket DA 02-1731, Memorandum Opinion and Order ¶ 309 (July 17, 2002).  

Section 3.3.1 identifies the tandem rate and Section 4 discusses the application of the rate.  The CLEC Coalition language recognizes that the tandem rate should be applied as appropriate under FCC rules.  The SBC proposal inappropriately limits the tandem rate only to use of traditional tandem switches.
	1.5.2.3
Payment of ISP-Bound Traffic will not vary according to whether the traffic is routed through a tandem switch or directly to an end office switch.

3.3.5
If CLEC has not affirmatively demonstrated that its switch serves a geographic area comparable to the area served by SBC Missouri’s tandem switch pursuant to 47 C.F.R. §51.711 (a)(3) as set forth in Section 4 below, CLEC shall only be paid End Office Serving Rate Elements. 

4.1
Transport and termination rates will vary according to whether the traffic is routed through a tandem switch or directly to an end office switch. The tandem interconnection rate shall apply only when CLEC’s switch serving specific LATA has been determined to have the same or greater geographic scope as a similarly-situated SBC Tandem Switch serving the same LATA.  Where CLEC has not affirmatively demonstrated that its switch serves a geographic area comparable to the area served by SBC MICHIGAN’s tandem switch pursuant to 47 C.F.R. §51.711 (a)(3), CLEC shall be entitled to receive the End Office Switching rate set forth in Appendix Pricing and as specified in Section 3.3.4 above if Option 1 is elected
4.1.2 For purposes of this Section 4.0, CLEC’s switch actually serves a geographic area comparable to the area served by SBC MICHIGAN’s tandem when CLEC: 

(i) Deploys a switch to serve this area; 

(ii) Has obtained NPA and NXXs to serve the exchanges within this area; and 

(iii)   Can show that it is serving this area either through its own facilities or a combination of its own facilities and leased facilities connected to its collocation arrangements in ILEC central offices.
4.1.3 For compensation purposes, if CLEC qualifies for the tandem interconnection rate as provided in Section 4.1.2 above, the transport and termination ratio must be determined for  tandem switching and end office switching compensation.

4.1.4   If CLEC has more than one switch per LATA, each switch must qualify for the tandem interconnection rate as set forth above on a switch-by-switch basis.

4.1.5 The tandem interconnection rate will include a transport mileage of zero miles. 

4.2 Should disputes arise regarding whether CLEC’s switch has affirmatively demonstrated that its switch actually serves a geographic area comparable to the area served by an SBC MISSOURI tandem switch, as described above, the Parties shall utilize the Dispute Resolution procedures in this Agreement to resolve the dispute.  At the conclusion of dispute resolution, if CLEC demonstrates that its switch is actually serving a geographic area comparable to the SBC MISSOURI’s tandem switch in a LATA, the tandem switching and transport rates shall be applied on a going forward basis only.

	Yes, the CLEC Coalition should only be entitled to the end office serving rates unless (and until) a CLEC has presented  evidence to establish that it is entitled to the Tandem interconnection rates. (This is only an issue for Option 1.  Under billing Option 2 where a CLEC elects to have both Section 251(b)(5) Traffic and ISP-Bound Traffic compensated  at the rate of $0.0007, the rate will not vary according to whether the traffic is routed through a tandem switch or directly to an end office switch. )

 47 CFR Section 51.711 (a)(3) provides that “where the switch of a Carrier other than an incumbent LEC serves a geographic area comparable to the area served by the incumbent LEC’s tandem switch, the appropriate rate for the carrier other than an incumbent LEC is the incumbent LEC’s tandem interconnection rate.” (emphasis added).  When a CLEC has not presented any evidence to establish that it is entitled to the Tandem interconnection rates by virtue of actually serving a comparable geographic area, the CLEC should only receive the end office rate. 

SBC has established a specific test to determine if a CLEC is actually serving an area geographically comparable to  SBC’s switch.  SBC’s position is that a CLEC may demonstrate that its switch actually serves a geographic area comparable to the area served by SBC MISSOURI’s tandem when CLEC has: (i) deployed a switch to serve this area; (ii) obtained NPA and NXXs to serve the exchanges within this area; and (iii)   demonstrated that it is serving this area either through its own facilities or a combination of its own facilities and leased facilities connected to its collocation arrangements in ILEC central offices.

If a CLEC satisfies this test and qualifies for the tandem interconnection rate, the the transport and termination ratio must be determined for  tandem switching and end office switching compensation. SBC proposes the establishment of a rebuttable presumption that 30% of a CLEC’s Section 251(b)(5) terminating traffic is subject to the tandem switching compensation terms. This means that  70% of a CLEC’s terminating traffic is presumptively compensable at end office switching compensation rates. This is based on the FCC’s requirement that the rates must be “symmetrical.” (If SBC is only charging tandem rates on 30% of the traffic, it is “symmetrical” for the CLEC to do the same.)  SBC’S position is reasonable.  Even if a CLEC establishes that its switch is serving a geographic area comparable to that served by SBC’s tandem switch, this does not mean that the CLEC is entitled to receive the full tandem interconnection rate for one hundred percent of the traffic terminated.  Instead, even if CLEC’s switch becomes eligible for the tandem rate by meeting the geographic area test, the symmetrical rate requirement in 47 CFR 51.711(a)(1) still applies.  Rule 51.711(a)(1) further defines symmetrical rates as “rates that a carrier other than an incumbent LEC assesses upon an incumbent LEC for transport and termination of telecommunications traffic equal to those that the incumbent LEC assesses upon the other carrier for the same services.”  Once a CLEC’s switch qualifies as a tandem switch, a two-tiered rate must be established based  upon the terminating services CLEC provides for a particular call.  In other words, upon satisfying the geographic comparability test contained in Rule 51.711(a)(3), a CLEC switch becomes eligible for tandem reciprocal compensation rates for those same services provided by the SBC tandem, but is not guaranteed the full tandem interconnection rate for all traffic.
In limited circumstances, a CLEC may claim that it is entitled to more compensation than that provided by the 70/30 presumption,, SBC proposes that when CLEC utilizes one-way facilities to SBC MISSOURI’s switches for the purposes of terminating CLEC’s traffic to SBC MISSOURI’s end users, the methodology for calculating the tandem ratio be as follows:
Tandem Percentage =

# of  one-way facilities routed to an SBC tandem
Total Number of one-way facilities

For compensation purposes, this percentage represents the fraction of traffic terminated to SBC MISSOURI’s network that involves the use of a tandem that will be compensated at the tandem switching rate. 

When CLEC utilizes two-way facilities to SBC MISSOURI’s switches for the purposes of terminating CLEC’s traffic to SBC MISSOURI’s end users, the methodology for calculating the tandem ratio is as follows:

Tandem Percentage =

# of two-way facilities routed to an SBC tandem
Total Number of two-way facilities

For compensation purposes, this percentage represents the fraction of traffic terminated to SBC MISSOURI’s network that involves the use of a tandem that will be compensated at the tandem switching rate

SBC’s proposal also specifies that the tandem interconnection rate will include a transport mileage of zero miles. 



	(a) Is it appropriate to include language for Non-Local Call termination?

(b) What is the appropriate form of intercarrier compensation for IntraLATA Interexchange traffic?


	Intercarrier Comp #12
	SBC’s Language

5.0, 5.1, 5.2
	
	The SBC proposal is contrary to the ISP Remand Order.  In that Order, the FCC stated that all ISP-bound traffic is subject to federal, interstate jurisdiction.  The compensation for ISP-bound traffic does not change based on how the traffic is routed.  ISP-bound traffic is “information services,” according to the FCC, and not subject to intrastate toll tariffs.

In addition, the Coalition objects to including SBC’s representations about what rates or tariffs govern the parties’ activities during the term of the contract.  Both changes in law and tariff changes – neither of which are in the control of CLEC parties – could change how various types of traffic are treated during the term of the interconnection agreement.  The parties should not be tied to provisions that may be contrary to those changes, especially when the types of traffic being described are outside the purview of this Attachment to the interconnection agreement (e.g. intraLATA toll traffic).  Introducing contract terms relating to traffic not covered by this agreement will do nothing but invite disputes.


	5.0
Other Telecommunications Traffic  
5.1
The Parties recognize and agree that ISP and Internet traffic could also be traded outside of the applicable local calling scope, or routed in ways that could make the rates and rate structure in Options 1, 2, and/or 3 above not apply, including but not limited to ISP calls that fit the definitions of:

· IntraLATA Interexchange Traffic

· 800, 888, 877, ("8YY") Traffic

· Feature Group A Traffic 

· FX Traffic

· MCA Traffic

5.2
The Parties agree that, for the purposes of this Attachment, either Party’s end users remain free to place ISP calls on a "Non-Local" basis under any of the above classifications.  Notwithstanding anything to the contrary herein, to the extent such "non-Local" ISP calls are placed, the Parties agree that Options 1, 2, and/or 3 above does not apply. The applicable rates, terms and conditions for: (a)   “8YY” Traffic are set forth in Sections 8.2 and 8.3; (b) Feature Group A Traffic are set forth in Section 1,3.4; (c)  FX Traffic are set forth in Sections 1.3 through 1.3.5; (e) IntraLATA Toll Traffic are set forth in Section 8.0; and/or (f) MCA Traffic are set forth in Sections 1.2.1 through 1.2.2.  

	(a)Yes. In order to maintain contractual completeness, SBC Missouri identifies various compensation scenarios that, if the contract were silent,  could mistakenly be interpreted to be compensable under reciprocal compensation. 
(b) IntraLATA interexchange traffic is not Section 251(b)(5) traffic  and is not subject to reciprocal compensation.  IntraLATA interexchange traffic is offered pursuant to Commission approved access tariffs and should be compensated accordingly.



	(a) What is the appropriate methodology to segregate and Track FX and FX-like traffic for the purposes of compensation?

(b)  Should the Parties be required to retain written records of their full 10 digit FX Telephone Numbers for two (2) years from the date the FX Telephone Numbers were assigned.  

(c) Should the Parties be allowed to adopt “Percentage of FX Usage” (PFX) as the sole means of segregating FX traffic?


	Intercarrier Comp #13
	SBC’s Language

7.1, 7.2, 7.3

CLEC Coalition’s Language

7.3

Relevant Sections Highlighted in Grey
	7.3 Each party may assign a Percentage of FX Usage (PFX) which shall represent the estimated percentage of minutes of use that is attributable to all Dedicated FX, Virtual FX, and FX-type Traffic in a given usage month.  


	The CLEC Coalition’s position is that FX should be subject to reciprocal compensation (unless the CLEC has chosen bill and keep), requiring no separation of FX traffic and other 251(b)(5) traffic.  In negotiations, however, the CLEC Coalition agreed to language that makes bill-and-keep the method of compensation for FX traffic in Missouri.

The bill-and-keep approach requires that   FX traffic be segregated from other traffic for billing purposes.  The “Percent FX” (PFX)  methodology provides carriers more flexibility than the administratively cumbersome approach of requiring written records of every FX telephone number and traffic segregation on a ten-digit basis.  The PFX alternative should be allowed to replace the other segregation methods if it works most efficiently for the parties.

The SBC proposal permits a PFX solution only if SBC agrees to it.  SBC maintains its right to choose the “10 digit number” alternative.  SBC has never implemented such an alternative, and cannot provide estimates of how much implementation of such a new billing system will cost, or how it works technically.  The uncertainty around the costs and feasibility of the SBC proposal led the Texas PUC to approve contract language that made PFX the default methodology for segregating FX traffic in Texas.
	7.1
In order to ensure that Virtual FX, Dedicated FX, and FX-type Traffic is being properly segregated from other types of intercarrier traffic, the terminating carrier will be responsible for keeping a written record of all FX Telephone Numbers (whether Dedicated, Virtual, and FX-type) for which Bill and Keep applies, and providing an NXX level summary of the minutes of use to FX Telephone Numbers on its network to the originating carrier each month (or in each applicable billing period, if not billed monthly).  

7.2
The Parties agree to retain written records of their full 10 digit FX Telephone Numbers for two (2) years from the date the FX Telephone Numbers were assigned.  
7.3
Alternatively, the Parties may mutually agree to assign a Percentage of FX Usage (PFX) which shall represent the estimated percentage of minutes of use that is attributable to all Dedicated FX, Virtual FX, and FX-type Traffic in a given usage month.  


	(a) A 10-digit number screening process is a viable method of segregating FX traffic.  The Parties will need to agree upon a method to identify all FX numbers and suppress the billing for those minutes that originate outside of the local calling area. It is SBC’s belief that inclusion of ten-digit screening in this segregation method would not be burdensome since CLECs know exactly which numbers have been FX’d due to the economic benefit gained by FXing.

(b) Yes. Since the Agreement specifically provides that a  Party has twenty-four (24) months to initiate a claim for any dispute arising from the Agreement, these records may be necessary to investigate such disputes. 

(c) While SBC Missouri does offer the option of billing via PFX, which is subject to mutual agreement, use of PFX is not as accurate as use of 10-digit screening.  Therefore, SBC is partial to utilizing the 10-digit screening.



	Which Party is responsible for billing an 800 Service Provider when the SSP function is performed?


	Intercarrier Comp #14
	SBC’s Language

9.6
	
	"CLEC has not provided its input to this DPL as of the time of filing.  But it is SBC Missouri's understanding that CLEC opposes SBC Missouri's proposed language and is supporting the competing language identified in its column."


	9.6
MPB will also apply to all jointly provided Switched Access MOUs  bearing the 900, or toll free NPAs (e.g., 800, 877, 866, and 888 NPAs or any other non-geographical NPAs).  The Party that performs the SSP function (launches the query to the 800 database) will bill the 800 Service Provider for this function. 


	Under the Multiple Bill/Single Tariff arrangement for Meet Point Billing, each provider bills its portion of the switched access service to the IXC. When a Party’s end user originates a call to a toll-free NPA, the end office company or the tandem company must launch a query to the 800 database to determine which IXC will carry the call. The Party that actually launches the query to the 800 database (performs the Service Switching Point (SSP) function) is responsible for billing the 800 Service Provider for this portion of the switched access service. This section was modified to provide contractual clarity on which Party is responsible for billing an 800 Service Provider when the SSP function is performed.


	(a) Should reciprocal compensation arrangements apply to Information Services traffic, including IP Enabled Service Traffic?
(b) What is the proper routing, treatment and compensation for Switched Access Traffic including, without limitation, any PSTN-IP-PSTN Traffic and IP-PSTN Traffic?


	Intercarrier Comp #15
	SBC’s Language

13.0, 13.1, 13.2
	
	There is no need to introduce SBC’s policy language regarding the treatment of VOIP traffic.  Until the FCC rules on the subject, the ICA should remain silent; afterwards, if necessary, it may be changed according to the Change of Law provisions in the General Terms and Conditions attachment to the ICA.  Moreover, the SBC proposed language goes far beyond any of the decisions reached by the FCC in any of its proceedings related to IP-enabled traffic or VOIP.  There is no legal or policy justification for incorporating these provisions prior to the FCC’s decisions addressing these issues.  To include the language now will do nothing more than lead to disputes, and delay implantation of the FCC’s decisions once the FCC acts on these critical issues.
	13.0
Switched Access Traffic

13.1   
For purposes of this Agreement only, Switched Access Traffic shall mean all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC MISSOURI’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology and terminates over a Party’s circuit switch.  Notwithstanding anything to the contrary in this Agreement, all Switched Access Traffic shall be delivered to the terminating Party over feature group access trunks per the terminating Party’s access tariff(s) and shall be subject to applicable intrastate and interstate switched access charges; provided, however, the following categories of Switched Access Traffic are not subject to the above stated requirement relating to routing over feature group access trunks:

(i)
IntraLATA toll Traffic or Optional EAS Traffic from a CLEC end user that obtains local dial tone from CLEC where CLEC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider,

(ii)
IntraLATA toll Traffic or Optional EAS Traffic from an SBC end user that obtains local dial tone from SBC where SBC is both the Section 251(b)(5) Traffic provider and the intraLATA toll provider; 

(i) Switched Access Traffic delivered to SBC from an Interexchange Carrier (IXC) where the terminating number is ported to another CLEC and the IXC fails to perform the Local Number Portability (LNP) query; and/or

(iv)
Switched Access Traffic delivered to either Party from a third party competitive local exchange carrier over interconnection trunk groups carrying Section 251(b)(5) Traffic and ISP-Bound Traffic  (hereinafter referred to as “Local Interconnection Trunk Groups”) destined to the other Party.  

Notwithstanding anything to the contrary in this Agreement, each Party reserves it rights, remedies, and arguments relating to the application of switched access charges for traffic exchanged by the Parties prior to the Effective Date of this Agreement and described in the FCC’s Order issued in the Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephony Services Exempt from Access Charges, WC Docket No. 01-361(Released April 21, 2004).

  13.2 
In the limited circumstances in which a third party competitive local exchange carrier delivers Switched Access Traffic as described in Section 13.1 (iv) above to either Party over Local Interconnection Trunk Groups, such Party may deliver such Switched Access Traffic to the terminating Party over Local Interconnection Trunk Groups.  If it is determined that such traffic has been delivered over Local Interconnection Trunk Groups, the terminating Party may object to the delivery of such traffic by providing written notice to the delivering Party pursuant to the notice provisions set forth in the General Terms and Conditions and request removal of such traffic. The Parties will work cooperatively to identify the traffic with the goal of removing such traffic from the Local Interconnection Trunk Groups.  If the delivering Party has not removed or is unable to remove such Switched Access Traffic as described in Section 13.1(iv) above from the Local Interconnection Trunk Groups within sixty (60) days of receipt of notice from the other party, the Parties agree to jointly file a complaint or any other appropriate action with the applicable Commission to seek any necessary permission to remove the traffic from such interconnection trunks up to and including the right to block such traffic and to obtain compensation, if appropriate, from the third party competitive local exchange carrier delivering such traffic to the extent it is not blocked.

	(a) It is SBC’s position that such traffic is exempt from reciprocal compensation under 47 C.F.R. 51 § 701 which  defines the scope of transport and terminating pricing and explicitly  excludes interstate or intrastate exchange, information access or exchange services from reciprocal compensation, and the Agreement should therefore do so as well. That FCC rule remains in effect today.  Finally, the Agreement should provide that any other category of traffic that this Commission or the FCC holds exempt from reciprocal compensation is exempt as between the CLEC Coalition and SBC. See SBC’s position in Issue (b) below which further addresses the appropriate charges for such traffic.

(b)  SBC’s position is that, unless and until the FCC rules otherwise, all Switched Access Traffic, as defined below,  must be terminated over feature group access trunks (B or D)(except certain types of IntraLATA toll and Optional EAS traffic) and all such traffic is subject to applicable interstate and intrastate switched access charges.   CLECs should not be allowed to combine interLATA traffic on the same trunk groups with Section 251(b)(5)/intraLATA Toll traffic. This is consistent with the MISSOURI Corporation Commission’s ruling in Cause No. PUD 200000587, Order No. 449960 in which the Commission stated “Local trunk groups should be used to provide local service only. Any long distance service should be provided by long distance trunks.” Switched Access Traffic means all traffic that originates from an end user physically located in one local exchange and delivered for termination to an end user physically located in a different local exchange (excluding traffic from exchanges sharing a common mandatory local calling area as defined in SBC’s local exchange tariffs on file with the applicable state commission)  including, without limitation, any such traffic that  (i) terminates over a Party’s circuit switch, including traffic from a service that originates over a circuit switch and uses Internet Protocol (IP) transport technology (regardless of whether only one provider uses IP transport or multiple providers are involved in providing IP transport) (also referred to as “PSTN-IP-PSTN”) and/or (ii) originates from the end user’s premises in IP format and is transmitted to the switch of a provider of voice communication applications or services when such switch utilizes IP technology (also referred to as “IP-PSTN).

SBC’s position that all Switched Access Traffic is subject to switched access charges is supported by long-standing FCC precedent and rules, under which any provider that uses ILEC local exchange switching facilities, including an information service provider, is subject to the baseline obligation to pay access charges, unless specifically exempted.  With respect to PSTN-IP-PSTN traffic (also referred to as “IP-in the Middle Traffic”), the FCC recently held that a voice service that originates and terminates on the PSTN and relies on IP technology only for transport without offering customers any enhanced functionality associated with the IP format is a telecommunications service subject to access charges under the FCC’s rules.  See Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP Telephone Services are Exempt from Access Charges, WC Docket No. 02-361, released April 21, 2004 (FCC 04-97) (Access Charge Avoidance Order).  Consistent with the FCC’s Access Charge Avoidance Order, this Commission should find that this type of Switched Access Traffic is subject to intrastate access charges.  Furthermore, to ensure the proper compensation is paid on this traffic, this Commission should find that Switched Access Traffic must be routed over feature group access trunks.

With respect to IP-PSTN traffic, it is SBC’s position that under current FCC rules and regulations, providers of IP-PSTN services are subject to the baseline obligation to pay access charges when they send traffic to the PSTN.  The enhanced service provider (ESP) exemption does not, as some claim, change this result.  The ESP exemption applies only when an information service provider uses the PSTN to connect with its own customers.  It has never been extended to a situation where an information service provider uses the PSTN to send traffic to non-customer third parties to whom the information service provider is not providing an information service not exempt from the obligation to pay intrastate or interstate access charges when they make use of the PSTN for purposes other than connecting with their own subscribers for the use of their own services.  The Enhanced Service Provider (ESP) exemption does not, as some claim, apply to such IP-PSTN services.  The ESP exemption applies only when information service providers use the PSTN to connect with their own subscribers, but it has never been extended to a situation in which information service providers use the PSTN to connect with third parties to whom they are not providing an information service.   Since no exemption applies to IP-PSTN Traffic, SBC should continue to charge “jurisdictionalized” compensation rates for such traffic (notwithstanding SBC’s position that it is interstate in nature) in accordance with its existing switched access tariffs until the FCC rules in its intercarrier compensation proceeding on this type of traffic.  SBC’s existing tariffs contain various methods to deal with the lack of geographically accurate endpoint information, such as the use of calling party number information together with other data.  This Commission  should find IP-PSTN is subject to intrastate and interstate switched access charges to ensure SBC is protected from unlawful access charge avoidance schemes that could jeopardize the affordability of local rates until the FCC rules on IP-PSTN traffic.  
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Key:  Bold represents language proposed by SBC and opposed by CLECs.

          Underline language represents language proposed by CLEC and opposed by SBC


