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11/01/2011
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
IN RE:

Case No. 11-42464
(Chapter 11)

HALO WIRELESS, INC.,

wn W W W

Debtor.

ORDER DENYING MOTIONS FOR STAY PENDING APPEAL

Now before the Court are three motions to stay pending appeal (collectively, the
“Stay Motions”) filed by the debtor on October 28, 2011. Each of the Stay Motions
consists of a request for a stay pending the resolution of the debtor’s appeals from the
Court’s determination that regulatory proceedings currently pending before various state
utility commissions are excepted from the automatic stay in bankruptcy pursuant to 11
U.S.C. § 362(b)(4). Because the Stay Motions are substantially identical and the appeals
will essentially present the same issues for consideration, it is appropriate for this Court
to consider the Stay Motions on a consolidated basis.

The Court has jurisdiction to consider the Stay Motions pursuant to 28 U.S.C. 8§
1334 and 28 U.S.C. § 157(a). The Court has the authority to enter a final order regarding
these contested matters since they constitute core proceedings as contemplated by 28
U.S.C. 8157(b)(2)(A) and (O). This Court's jurisdiction is also reflected in the provisions
of Federal Rule of Bankruptcy Procedure 8005.2

Under Federal Rule of Bankruptcy Procedure 8005, a court’s “decision to grant or

2 Federal Rule of Bankruptcy Procedure 8005 provides, in pertinent part, that:

[A] motion for a stay of the judgment, order, or decree of a bankruptcy judge...or for
other relief pending appeal must ordinarily be presented to the bankruptcy judge in the
first instance. Notwithstanding Rule 7062 but subject to the power of the district
court...reserved hereinafter, the bankruptcy judge may suspend or order the continuation
of other proceedings in the case under the [Bankruptcy] Code or make any other
appropriate order during the pendency of an appeal on such terms as will protect the
rights of all parties in interest.



deny a stay pending appeal rests in the discretion of that court. However, the exercise of
that discretion is not unbridled.” In re First S. Savs. Ass'n, 820 F.2d 700, 709 (5th Cir.
1987). Rather, this Court “must exercise its discretion in light of what this court has
recognized as the four criteria for a stay pending appeal.” 1d. The four criteria are: (1)
whether the movant has made a showing of likelihood of success on the merits; (2)
whether the movant has made a showing of irreparable injury if the stay is not granted;
(3) whether the granting of the stay would substantially harm the other parties; and (4)
whether the granting of the stay would serve the public interest. Arnold v. Garlock, Inc.,
278 F.3d 426, 439-42 (5th Cir. 2001); In re First S. Savs. Ass'n, 820 F.2d at 709. Each
criterion must be met, and ““the movant need only present a substantial case on the merits
when a serious legal question is involved and show that the balance of the equities
weighs heavily in favor of granting the stay.”” Arnold, 278 F.3d at 439 (quoting In re
First S. Savs. Ass'n, 820 F.2d at 704).

The Court, having reviewed the debtor’s Stay Motions, considered the legal
arguments presented by the parties at the hearing on November 1, 2011, and reviewed the
record in this case, finds and concludes that the debtor has not made a showing of
irreparable injury absent a stay. The harms alleged by the debtor — i.e., the cost of the
proceeding before the state utility commissions and the potential for differing results
amongst the commissions — are “part and parcel of cooperative federalism.” Budget
Prepay, Inc. v. AT&T Corp., 605 F.3d 273, 281 (5th Cir. 2010). On the other hand, the
granting of a stay would substantially harm other parties by interfering with the state
utility commissions’ ability to regulate public utilities and by requiring creditors to
continue providing services to the debtor in the future. Moreover, the granting of a stay
would not comport with the public interest, including the policies underlying the concept
of cooperative federalism and the interest of the public utility commissions, as the experts

on the laws and rules governing the telecommunications/telephone industry, in regulating
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the industry for the benefit of the users of the services.

With respect to the final element, the Court recognizes that it is difficult for the
debtor to establish (in this Court) a substantial likelihood of success on the merits when
this Court issued the underlying ruling. This case involves a serious legal question and,
in light of the absence of controlling Fifth Circuit authority, there is a risk that this
Court’s decision could be reversed. The Court nonetheless finds that the debtor failed to
sustain its burden to establish a substantial likelihood of success on the merits. Even if
the debtor could be said to have presented a substantial case on the merits, the balance of
the equities does not weigh heavily in favor of granting the stay when the Court’s prior
determination allows the debtor to raise its legal issues and arguments before the state
utility commissions. Accordingly,

IT IS ORDERED, ADJUDGED and DECREED that the Stay Motions [Docket

Nos. 176, 177 and 178] must be, and hereby is, DENIED.

Signed on11/1/2011

Brda. |- Pheaded SR

HONORABLE BRENDA T. RHOADES,
CHIEF UNITED STATES BANKRUPTCY JUDGE




