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Fidelity Communication Services I, Inc.’s

proposed findings of fact and conclusions of law
COMES NOW Fidelity Communication Services I, Inc. (“Fidelity”), by and through its undersigned counsel, and for its Proposed Findings of Fact and Conclusions of Law states to the Missouri Public Service Commission (“Commission”) as follows:

Findings of Fact

1. No competitor of Sprint has been certified and providing service in any Sprint exchange for a period of at least five years.

2. Sprint is the party seeking relief from the status quo in this proceeding.

3. Fidelity has been providing service in the Rolla exchange since July, 2000, and in the St. Robert exchange since February, 2003.
  

4. Sprint relies solely on the presence of Fidelity as justification for its request for competitive classification in both the Rolla and St. Robert exchanges.

5. Fidelity is the only alternative local exchange carrier, other than prepaid local resellers, providing service in the Rolla and St. Robert exchanges.  Sprint has no evidence that any company, aside from Fidelity, even plans to provide basic local services other than prepaid local service in the Rolla or St. Robert exchanges.

6. Fidelity’s total market share (percentage of access lines for business and residence combined) in each of the Rolla and St. Robert exchanges, when viewed in conjunction with all other relevant factions, is not substantial.

7. Specifically, Fidelity has captured approximately twenty-six percent (26%) of the access lines in the Rolla exchange, with the vast majority of those lines being located in the City of Rolla, where Fidelity’s affiliate has cable television facilities.
   Further, in the St. Robert exchange, Fidelity is serving only 67 access lines—less than one percent (1%) of the market.
 

8. Sprint has produced no evidence to suggest what percentage of the Rolla and St. Robert exchanges Fidelity can serve using its own facilities.

9. Sprint has presented no evidence that Fidelity or any of its unregulated affiliates has any facilities outside the City of Rolla in the Rolla exchange.

10. Sprint has not taken any actions whatsoever to counteract the effects of competition in the Rolla exchange.
  Fidelity’s presence in the Rolla market has had no specific impact on Sprint’s prices or its pricing and product policies, strategies or plans.

11. Not only can Sprint decide not to increase its rates for a particular service under existing price cap regulation, it could seek exchange-specific pricing capability in an exchange rather than lowering rates on a statewide basis for all similar rate groups.

12. Sprint does not even know if its current prices for residential access line services in the Rolla exchange are above or below its economic cost.
  Sprint does not know whether a finding of “effective competition” would lead to an increase or decrease in its rates in the Rolla or St. Robert exchanges.

13. Sprint has presented no evidence to support its claim that Fidelity can expect, particularly in the St. Robert exchange, to experience continued growth as a facilities-based provider—the kind of competition necessary to exert sustainable discipline on prices in the relevant market.

14. Fidelity has no current plans to “build out” the entire St. Robert exchange, and currently has the ability to serve only a small percentage of the exchange—three (3) to five (5) percent of the business lines—using its own facilities.
  Fidelity has no synergies with a cable affiliate, and no cable franchise or cable facilities, in the St. Robert exchange.
  Fidelity is not an eligible telecommunications carrier (ETC) in the St. Robert exchange.

15. Sprint produced no substantial or competent evidence to support its claim that Missouri telephone users would opt for wireless alternatives to replace their wireline phones.
   

16. Sprint has not provided any specific market share data for wireless providers in the Rolla or St. Robert exchanges, or any evidence that wireless competition has had any specific impact on Sprint’s prices or its pricing and product policies, strategies or plans.

17. Sprint has not provided substantial or competent evidence that wireless carriers are providing functionally equivalent or substitutable services at comparable rates, terms and conditions, in the St. Robert or Rolla exchanges.

18. In its request for statewide competitive classification of CENTREX and Directory Assistance services, Sprint has placed too much emphasis on deregulated sources of competition, and on “paper competition,” and has not presented any exchange-by-exchange analysis or any substantial evidence of companies actually providing these services.

19. Sprint cites only two instances of a customer discontinuing its CENTREX services in favor of customer premises equipment (CPE):  The 4,000 line CENTREX customer in Warrensburg
 and the City of St. Robert
.

20. CPE is not functionally equivalent to CENTREX, at least where such CPE is not bundled with basic local service.

21. Sprint has no specific evidence, aside from the Warrensburg customer and the City of St. Robert, that any of its twenty (20) percent decline in CENTREX lines over the past two (2) years is attributable to CPE.

22. Sprint does not present any exchange-by-exchange analysis or evidence of actual companies providing CENTREX-like services.  In fact, Sprint admits that it is aware of only two CLECs—Fidelity (in the Rolla exchange only) and ExOp—that have filed tariffs offering a CENTREX-like service.
  Further, Sprint has no evidence that Fidelity is actually providing any CENTREX-type service to any customer in any Sprint exchange,
 and, with the exception of the City of St. Robert, no evidence that any CENTREX line has been lost in the Rolla or St. Robert exchanges.

23. Sprint fails to identify any “benefit” to be derived from a finding of “effective competition” in CENTREX services—at least for customers purchasing over 200 lines—which does not already exist under customer-specific pricing (CSP) arrangements.

24. Although Sprint is able to identify a decline in Directory Assistance usage since 1998, it, nonetheless, is unable to determine with any reasonable certainty what part, if any, of that decline is attributable to any one or more of the deregulated alternatives available—such as 555-1212, wireless carriers and Internet look-up services—and instead relies on the unfounded claim that the overall market for Directory Assistance services has not declined.

25. Although Sprint may have experienced a decrease in volume in Directory Assistance services, such decrease is not necessarily indicative of competition.
  For example, Sprint acknowledges that, during this period of decline in usage of its Directory Assistance services, its price has gone up by nearly fifteen (15) percent.
  In fact, Sprint even concedes that “it is hard to imagine price would not be a consideration to a customer [in choosing to purchase Directory Assistance services],”
 but nevertheless offers no evidence suggesting the degree to which the availability of deregulated alternatives—as opposed to the increase in price—has caused the decline in usage.

26. Sprint has produced no specific evidence of the impact that these deregulated alternatives have had on its prices or its pricing and product policies, strategies or plans for Directory Assistance services.  Sprint has presented no substantial evidence whatsoever that Missouri consumers are actually utilizing these alternatives or that these alternatives are reliable.
  Moreover, the evidence presented by OPC and Staff suggests that these deregulated alternatives are not “substitutable” for Sprint’s Directory Assistance services.

27. Further, these alternatives are not widely publicized, may be unreliable, and require users to take additional, sometimes time-consuming steps, such as “dialing-around” or logging on to the Internet, to obtain the information.

Conclusions of Law

28. Given that no competitor of Sprint has been certified and providing service in any Sprint exchange for a period of at least five years, there is no presumption of effective competition, but rather, the second sentence of § 392.245.5, RSMo. 2000, is applicable in this proceeding, and provides in relevant part:

The Commission shall, from time to time, on its own motion or motion by an incumbent local exchange telecommunications company, investigate the state of competition in each exchange where an alternative local exchange telecommunications company has been certified to provide local exchange telecommunications service and shall determine, no later than five years following the first certification of an alternative local exchange telecommunications company in such exchange, whether effective competition exists in the exchange for the various services of the incumbent local exchange telecommunications company.

29. Consequently, Sprint, as the party seeking relief from the status quo, bears the burden of presenting substantial and competent evidence of effective competition and the burden of proving that effective competition exists.

30. Sprint has failed to prove by substantial and competent evidence that effective competition exists with respect to basic local services in the Rolla or St. Robert exchanges.

31. The appropriate test in the St. Robert exchange is whether effective competition exists now—not whether it may exist at some indeterminate point in the future if all competitive potential is realized.

32. The presence of CPE vendors is insufficient to support a finding of effective competition for CENTREX services.  An exchange-by-exchange analysis or evidence of companies actually providing CENTREX service is required to support such a finding.

33. Sprint has failed to carry its burden of demonstrating that effective competition exists with respect to CENTREX services in any exchange, including particularly the Rolla and St. Robert exchanges.

34. The failure of the deregulated alternatives identified by Sprint to impose any price discipline on Sprint’s Directory Assistance services is significant, and suggests that these alternatives are not functionally equivalent to or substitutable for Sprint’s regulated services.  Deregulated sources of competition do not constitute substantial evidence of effective competition unless backed by “Missouri-specific information” or evidence of “specific impact on [the incumbent’s] prices or its pricing and product policies, strategies or plans.”

35. Directory Assistance is so closely related to basic local service that it cannot be subject to effective competition where basic local is not subject to effective competition.”

36. Sprint has failed to carry its burden of demonstrating that effective competition exists with respect to Directory Assistance services in any exchange, including particularly the Rolla and St. Robert exchanges.
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