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	Issue Statement:

Should the ICA obligate SBC to continue to provide network elements that are no longer required to be provided under applicable law or should the ICA clearly state that SBC is required to provide only UNEs that it is lawfully obligated to provide under Section 251(c)(3) of the Act?

1(a) How are wire centers (and associated buildings and routes) that meet the FCC’s TRO Remand Order criteria to be characterized under this Agreement?

Issue Statements by CLEC Coailtion:

1(A)  Section 271 unbundled network elements: Should SBC be required to make available under this interconnection agreement all of the network elements it is required to  unbundle under Section 251 and under Section 271?

1(B)  “Lawful UNEs” See issue statement for Issue # 2 below

1(C) Pricing of Section 271 network elements:  What will be the pricing of network elements that are no longer provided as unbundled network elements under Section 251, but must be made available to CLEC under Section 271?

1(D)  Declassificantion and Reclassification of Network Elements under Section 251, and updating wire center classifications:.  Should the agreement contain a selfl-executing process for reinstating unbundled network elements that ahve been “Declassified” byt the FCC, if that Declassification is overturned or if the classification of one or more of SBC’s wire centers changes?  What process should apply to updating the classification of wire centers?  See Sections 1.2.1, 1.2.2 and 1.2.6 

1(E)   UNE combinations during the transition plan:   Should the Attachment clearly state that SBC must provide combinations of Section 251 UNEs so long as those Section 251 elements must be made available under the Transition Plan?
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	1.0, 1.1, 1.2, 1.2.1, 1.2.2, 1.2.6, 1.2.6,  1.2.6.1, 1.2.6.2, 1.2.6.3, 1.2.6.4 and 2.18.6

	 ATTACHMENT 6:    UNBUNDLED NETWORK ELEMENTS

1.0
Introduction

This Attachment 6:   Unbundled Network Elements to the Agreement sets forth the Unbundled Network Elements that SBC MISSOURI agrees to offer to CLEC.  The specific terms and conditions that apply to the Unbundled Network Elements are described below. The price for each Network Element is set forth in Appendix Pricing - Unbundled Network Elements, attached hereto.  Unless the context clearly indicates that the terms “Unbundled Network Elements” (with or without initial caps) and “UNEs” mean only such elements required to be unbundled under Section 251 or required to be unbundled under Section 271, these terms shall be read to include those network elements that are required to be unbundled under Section 251 and those required to be unbundled under Section 271 of the Telecommunications Act, and those required to be unbundled under state law.   

1.1
Subject to Section 2.5 of the General Terms and Conditions of this Agreement, SBC MISSOURI shall provide Unbundled Network Elements under the following terms and conditions in this Attachment UNE.

1.2
  UNEs, and Declassification and Reinstatement of Section 251 UNEs 

1.2.1
As a result of the FCC’s Triennial Review Order, certain Unbundled Network Elements were removed from the FCC’s list of Section 251 Unbundled Network Elements (“Declassified”) because the FCC concluded that CLECs were unimpaired by the unavailability of these network elements as UNEs under Section 251 of the Act.  In addition, the FCC determined that CLECs would have access to certain elements as Unbundled Network Elements under Section 251 only under certain circumstances, and further directed the state commissions to determine whether CLECs are impaired without access to local switching as a UNE under Section 251 in particular geographic market areas and impaired without access to certain loops and transport routes as UNEs under Section 251.  The D.C. Circuit in USTA II vacated portions of the FCC’s decisions in the TRO, and vacated and remanded other portions of the TRO.  At the time the parties are negotiating this Agreement, the FCC has issued permanent UNE rules under Section 251 in response to the D.C. Circuit’s vacatur and remand.  The permanent UNE rules implement a transition process for certain network elements that no longer will be UNEs under Section 251 and provide that other network elements will not be UNEs under Section 251, either in total, or in certain locations.  As a result, the Parties have determined it is appropriate to establish a process in this Agreement to address Declassified UNEs., to address the network elements that continue to be available to CLEC under Section 271 of the Act or under state law even if Declassified, and to address the potential for one or more Declassified UNEs to be (i) reinstated as UNEs under Section 251 as a result of a court or FCC decision; or (ii) otherwise made available on an unbundled basis by order of the Missouri  Commission or as a result of changed factual circumstances where conditions required for Declassification in certain locations are no longer met.   
1.2.6
For those local loops, transport and switching network elements that remain available to CLEC under Section 271, but have been Declassified, SBC MISSOURI shall make these services available at TELRIC-based prices.  SBC MISSOURI and CLEC agree that TELRIC-based prices are just and reasonable prices for these network elements.  For purposes of this Section 1.2.6 of this Agreement, the TELRIC-based prices contained in Appendix Pricing shall apply unless and until another price(s) for network elements provided under Section 271 is set by order of the FCC or the Missouri Commission.  
NOTE:  there are two separate sections inadvertently numbered 1.2.6 in Attachment UNE 6
1.2.6
Network Elements Reclassified as UNEs under Section 251   

1.2.6.1
The Parties recognize that, during the term of this Agreement, SBC MISSOURI may be required as a result of a court decision, or an  FCC  order, to provide one or more Declassified network elements as an unbundled network element under Section 251 of the Act  (“Reclassified”).  The Parties also recognize that, during the term of this Agreement, the classification of an SBC MISSOURI wire center as Tier 1, 2 or 3 under the FCC’s criteria set out in the TRRO, or the Tier structure criteria may change, or the Tier structure may be eliminated.  It is the Parties’ intent that CLEC’s access to UNEs under Section 251 shall be consistent with such changes if, as and when they occur to the extent reasonably practical.   

1.2.6.2
If any UNE is Reclassified, CLEC’s ability to order and SBC’s obligation to provision the Reclassified UNE rates set under Section 251(d) shall be implemented no later than thirty (30) days after the effective date of such Reclassification.  In addition, no later than thirty (30) days after the effective date of such Reclassification, SBC MISSOURI shall begin accepting orders for conversion of wholesale services (e.g., special access services, resold services, and network elements provided under Section 271) to UNEs under Section 251. The terms and conditions in Section ____ of this Attachment shall apply to such conversions.  

1.2.6.3
If the number of fiber-based collocators and/or number of business access lines served rises or falls in any SBC MISSOURI wire center such that the classification of that wire center as Tier 1, 2 or 3 would change, SBC MISSOURI shall file an informational notice with the Missouri  Commission and the FCC, and shall provide notice to all CLECs in an Accessible Letter, identifying the wire center affected and the reason for the classification change, e.g., the presence of a named additional fiber-based collocator.  Such notices will be filed no more often than quarterly.  CLEC may, on information and belief, contest the change in classification by initiating an appropriate proceeding at the Missouri  Commission.  If it is determined in such proceeding that SBC’s change in classification of a wire center was incorrect, and if the correction of such error results in one or more wire center’s classification to be revised from that stated in SBC’s notice,  the rates paid by CLEC for DS1 and DS3 loops, and DS1 and DS3 transport shall be subject to true-up.  

1.2.6.4
The Parties understand and agree that no amendment to this Agreement shall be necessary to effectuate and implement the provisions set forth in 1.2.8.2 and 1.2.8.3 above.  

2.18.6
Unbundled network elements that have been Declassified will be available to CLEC as UNE combinations under Section 251 during the FCC’s mandated transition plan in the TRRO only if CLEC could request and SBC would be required to provide each UNE separately.  SBC shall convert wholesale services to a UNE or UNE combination if CLEC would be entitled to obtain that UNE or UNE combination if it ordered it directly and not as a conversion.  

 
	Issue 1(A):  

SBC’s statement of the question, and its contract language, utterly ignore the clear requirement of Section 271 that SBC provide unbundled local loops, unbundled local switching and unbundling local transport to CLECs.  The provision of these network elements is required by the checklist contained in Section 271 of the particular network elements and services that the RBOCs must make availalble as a condition of being allowed to provide long distance services.  The very fact that Congress identified these network elements as critical components that the RBOCs must make availalbe to CLECs is the single most compelling evidence that access to these elements is of fundamental importance to CLECs.  Nothing in the TRO or in the TRRO limited RBOCs’ duty to make these checklist items availalbe.  Indeed, the FCC acknowledged this requirement in the TRO, explicitly stating that its decisions regarding impairment and unbundling under Section 251 did not limit or impinge on ILECs’ unbundling obligations under Section 271.   

SBC would have the Commission believe that it has discretion to offer, or not offer, these checklist items.  SBC would have the Commission believe that the Commission has no authority to review or approve the terms and conditions on which these 271 network elements will be made availalbe.  But, the statute states otherwise.  Section 252 on its face states that it is in the interconnection agreement between an ILEC and a CLEC that the terms and conditions under which the network elements that are required to be unbundled under Section 271 will be set forth and, if necessary, arbitrated by the state commissions.
Issue 1(C):

CLECs recognize that the price at which the Section 271 network elements will be made available will be determined under a standard other than TELRIC.   The FCC in the TRO stated that the pricing standard for Section 271 unbundled network elements is the “just and reasonable” standard, thereby potentially providing for rates for these elements that are something other than TELRIC-based.  But the fact that the price of a Section 271 network element may be different than the price of a Sectin 251 network element is not a reason to leave them out of this agreement.  CLECs’ proposed Sections 1.2.5 and 1.2.6 states that TELRIC pricing is “just and reasonable” pricing until such time as the Commission sets another rate; in its direct testimony, the Coalition proposes that as a compromise, the Commission could set rates for Section 271 network elements at  price levels used by the FCC in the TRRO for the transition plan.      

C.LECs’ proposed language in Section 1.1 and elsewhere in the Attachment makes clear that the term “unbundled network element” and the abbreviation “UNE” refer to both Section 251 and Section 271 elements.   

Issue 1(B): 

  See Issue # 2 below.   

Issue 1(D): 

   The status of network elements under Section 251 has been a hotly disputed topic and in a state of flux for more than two years.  SBC’s propoesed “Lawful UNE” language would permit SBC to interpret the FCC’s orders and court decisions as it sees fit and to its advantage, creating a situation in which the change-of-law provision in the agreement can be bypassed by SBC if on appeal the FCC’s TRRO is reversed/remanded.  This situation already arose---SBC’s argument at the conclusion of USTA II was that there were no lawful unbundling rules requiring it to provide unbunlded DS1 loops, for example. The question was not brought to the Commission because the FCC in the TRRO established unbundling under Section 251 for these loops.  But the potential problem continues to exist.  

To counterbalance SBC’s “lawful UNE” language, the Coalition proposed that the agreement include language that addresses the potential for “reclassification” of UNEs as well, so that CLECs could obtain sccess to such UNEs quickly.

With respect to wire centers and their classfication as Tier 1, Tier 2 or Tier 3, the Coalition proposed that the parties agree that as circumstances change (i.e., the nubmer of business lines or number of fiber-based collocators) the classification would change as well in either direction.  SBC rejected the proposed contract language.  Recent events occurring after the Coalition proposed its contract language make clear that SBC’s tier classification and the CLECs’ need to review the basis on which SBC concluded which classification applies is critical to avoiding disputes as to CLECs’ access to high-capacity loops and transport, and dark fiber transport.  Verification is essential; the ability of the Commission to also review SBC’s data and conclusions, and to resolve disputes necessitates a process be established going forward.  CLECs propose that the Commission adopt a process for annual submissions by SBC and review by CLECs (with an opportunity for challenge) of any reclassification..

Issue 1(E):

The language in Section 2.18 that the Coalition proposes is simply a clarification that assures that CLECs are permitted to obtain and SBC is required to provide a combination of Section 251 UNEs for so long as a network element is to be provided under Section 251 under the FCC’s transition plan in the TRRO.  In other words, if a CLEC could obtain the network elements individually during the transition plan, it will be able to obtain them as a combination.

  SBC’s proposed language in Section 2.18.6.1 and 2.18.6.2 sets up a 30 day process by which SBC will move CLECs Section 251 UNEs to an “analogous access service” if one exists, unless CLEC first has ordered an alternative or ordered a disconnection.  SBC reserves the right to disconnect if no analogous access service exists.  CLECs require more time and have proposed an alternative process in their contract language.  

	ATTACHMENT 6:  LAWFUL
 UNBUNDLED NETWORK ELEMENTS

1.0
Introduction

This Attachment 6: Lawful Unbundled Network Elements to the Agreement sets forth the Unbundled Network Elements that SBC MISSOURI agrees to offer to CLEC.  The specific terms and conditions that apply to the Unbundled Network Elements are described below. The price for each Network Element is set forth in Appendix Pricing - Unbundled Network Elements, attached hereto.    the terms “Unbundled Network Elements” (with or without initial caps) and “UNEs” mean only such elements required to be unbundled under Section 251(c)(3) of the Act as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders. 

1.1
Subject to Section 2.5 of the General Terms and Conditions of this Agreement, SBC MISSOURI shall provide Unbundled Network Elements under the following terms and conditions in this Attachment UNE.

1.2
Lawful UNEs, and Declassification  

· As a result of the FCC’s Triennial Review Order, certain Unbundled Network Elements were removed from the FCC’s list of Section 251 Unbundled Network Elements (“Declassified”) because the FCC concluded that CLECs were unimpaired by the unavailability of these network elements as UNEs under Section 251 of the Act.  In addition, the FCC determined that CLECs would have access to certain elements as Unbundled Network Elements under Section 251 only under certain circumstances, and further directed the state commissions to determine whether CLECs are impaired without access to local switching as a UNE under Section 251 in particular geographic market areas and impaired without access to certain loops and transport routes as UNEs under Section 251.  The D.C. Circuit in USTA II vacated portions of the FCC’s decisions in the TRO, and vacated and remanded other portions of the TRO.  At the time the parties are negotiating this Agreement, the FCC has issued permanent UNE rules under Section 251 in response to the D.C. Circuit’s vacatur and remand.  The permanent UNE rules implement a transition process for certain network elements that no longer will be UNEs under Section 251 and provide that other network elements will not be UNEs under Section 251, either in total, or in certain locations.  As a result, the Parties have determined it is appropriate to establish a process in this Agreement to address Declassified UNEs.   

2.18.6.1
Unless CLEC has submitted an LSR and/or ASR, as applicable, to SBC MISSOURI requesting disconnection or other discontinuance of such UNE(s) or combination of UNEs, SBC MISSOURI shall convert the subject UNE(s) or combination of UNEs to an analogous access service if available, or if no analogous access service is available, to such other service arrangement as SBC MISSOURI and CLEC may agree upon (e.g., via a separate agreement at market-based rates or resale); provided, however, that where there is no analogous access service, if CLEC and SBC MISSOURI have failed to reach agreement as to a substitute service within such thirty (30) day period, then SBC MISSOURI may disconnect the subject UNE(s) or combination of UNEs.   

2.18.6.2
Where such UNE(s) or combination of UNEs are converted to an analogous access service, SBC MISSOURI shall provide such service(s) at the month-to-month rates, and in accordance with the terms and conditions of SBC MISSOURI’ applicable access tariff, with the effective bill date being the first day following the thirty (30) day notice period.  CLEC shall pay all applicable termination charges, if any, for any such UNE(s) or combination of UNEs that CLEC requests SBC MISSOURI to disconnect, or that SBC MISSOURI disconnects as a result of the Parties’ failure to reach agreement on a substitute service.  
	SBC MISSOURI’S proposed language for Section 1.7 should be accepted because it provides that SBC MISSOURI is obligated to provide UNEs but only to the extent required by Section 251(c) (3) of the Act as determined by lawful and effective FCC rules and associated FCC and judicial orders.
CLEC’s proposed language improperly attempts to create a contractual obligation, via this Section 251 interconnection agreement, for SBC MISSOURI to provide elements under Section 271 of the Act.  CLEC’s 271 language should be rejected.  Rates, terms, and conditions for network elements under section 271 are governed by the FCC under sections 201 and 202 of the Communications Act. TRO, ¶¶ 656, 662, 664.  Thus, state commissions do not have authority to establish section 271 network element rates, terms, and conditions, which is precisely what CLEC seeks to have the Commission do here (by adopting language that requires section 271 network elements to be provided pursuant to this agreement, at the same rates, terms, and conditions as section 251 UNEs).  See, e.g. the language proposed by CLEC in Issue No. 2, below.

Additionally, as the FCC has ruled, section 251 rates, terms, and conditions do not apply to section 271 network elements.  Id., ¶¶ 655, 656, 659.   In USTA II the D.C. Circuit expressly upheld that FCC determination.  USTA II, 359 F.3d at 589.  Thus, CLEC’s proposed language regarding section 271 is not only beyond the scope of the Commission’s authority in this arbitration, but is substantively unlawful as well.

Although CLEC Coalition’s Issue Statement does not clearly identify it, CLEC Coalition’s proposed language also indicates that CLEC Coalition will invoke state law to improperly attempt to impose additional unbundling requirements on SBC MISSOURI.  Any invocation by CLEC of state law to impose additional unbundling requirements is contrary to, and preempted by, federal law on at least two grounds:  (i) blanket unbundling without regard to the federal impairment standard has been repudiated by the courts and by the FCC as contrary to national policy, and (ii) USTA II emphatically holds that the FCC, not the states, is to assess impairment and achieve the balance required by the 1996 Act.  

The FCC’s TRO expressly admonished that states may not “impose any unbundling framework they deem proper under state law, without regard to the federal regime.”  TRO ¶ 192 (emphasis added). The FCC went on to say that it would be “unlikely” that any “decision pursuant to state law” that “require[d] the unbundling of a network element for which the Commission has . . . found no impairment” ever could be consistent with federal law.  Id  The FCC  concluded that states are “precluded from enacting or maintaining a regulation or law pursuant to state authority that thwarts or frustrates the federal regime adopted in this Order.”  TRO ¶¶ 191-94 & nn. 610-16.  

Therefore, CLEC Coalition’s attempt to inject state law unbundling requirements into the agreement should be rebuffed, and SBC MISSOURI’s proposed language should be adopted since it properly limits SBC’s obligation to provide UNE to those required under the Act as determined by the FCC rules and associated lawful and effective FCC and judicial orders.  

CLEC Coalition’s proposal on “Reclassification” in Sections 1.2.1 and 1.2.6 is addressed in Issue No. 2, below. 

Already-declassified elements should not be included in the parties’ ultimate 251/252 interconnection agreement on a going-forward basis, as they are no longer legally required to be provided on an unbundled basis.  Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are properly included in the agreement, but musts be made subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.

Wire Center Determinations

In CLEC Coalition Section 1.2.6, CLEC Coalition does not correctly characterize the FCC’s recent determinations with regard to wire centers (and associated routes and buildings) where CLECs are no longer impaired without access to certain UNEs.  With respect to wire center designations as “Tier 1, Tier 2 or Tier 3,” CLEC Coalition’s language is inappropriate.  First, it contemplates that a wire center might somehow lose its designation as a Tier 1 or Tier 2 wire center, once it has satisfied the FCC’s TRRO criteria.  This is in direct contravention to the FCC’s Rules 51.319(e)(3)(i) and (ii), which provide that once these designations are determined, they cannot be later reclassified from Tier 1 to Tier 2/3 or from Tier 2 to Tier 3.  On the other hand, a Tier 3 wire center can later be classified as Tier 1 or Tier 2, and CLEC Coalition acknowledges that, but sets up an elaborate dispute process relative to that designation.  The FCC, in its TRRO, specifically designed the wire center designation process using standards and data that it believed were objective and reliable.  See, e.g. TRRO, paras. 99 through 105, including footnotes.  CLEC Coalition’s attempt to create unnecessary and lengthy dispute processes is no more than an attempt to avoid the legitimate application of the TRRO’s rules to wire centers that qualify as Tier 1 and Tier 2.  SBC MISSOURI has no objection to providing notice of wire center classifications to Tier 1 and Tier 2 as they occur, to the extent possible, but believes that a generally available publication method, such as posting to CLEC Online, would be most fair and efficient.

 

	Issue Statement:

What is the appropriate transition and notification process for UNEs SBC MISSOURI is no longer obligated to provide?

Issue Statement by CLEC Coalition:

2(A) Lawful FCC rules and lawful judicial orders:  Does Section 1.2.1 as drafted by SBC provide clear information to CLEC with respect to the unbundled network elements to which it will have access, or does it leave open to SBC’s interpretation and SBC’s control which network elements are “lawful” and thus will be available to CLEC?

2(B)  Cost-based rates for interconnection facilities

 Is CLEC entitled under paragraph 140 of the TRRO to interconnection facilities set at cost-based rates?

2(C)  DS0 Transport under Section 251

Is DS0 transport no- longer available as an ununbled network element under Section 251?

2(D)  Statenent of transition plan and definition of embedded customer base

Should the attachment include a definition of the term “embedded customer base” in light of its importance to the transition plan and, if so, should CLECs’ definition be adopted?

2(E)     Subloop Issues in Section 13.0 and 13.1:    

Subloop issues are addressed later in the DPL and will not be taken up at hearing.
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Appendix Sub Loop 13.0, 13.1, 13.2
	1.2
  UNEs, and Declassification and Reinstatement of Section 251 UNEs 

1.2.1
As a result of the FCC’s Triennial Review Order, certain Unbundled Network Elements were removed from the FCC’s list of Section 251 Unbundled Network Elements (“Declassified”) because the FCC concluded that CLECs were unimpaired by the unavailability of these network elements as UNEs under Section 251 of the Act.  In addition, the FCC determined that CLECs would have access to certain elements as Unbundled Network Elements under Section 251 only under certain circumstances, and further directed the state commissions to determine whether CLECs are impaired without access to local switching as a UNE under Section 251 in particular geographic market areas and impaired without access to certain loops and transport routes as UNEs under Section 251.  The D.C. Circuit in USTA II vacated portions of the FCC’s decisions in the TRO, and vacated and remanded other portions of the TRO.  At the time the parties are negotiating this Agreement, the FCC has issued permanent UNE rules under Section 251 in response to the D.C. Circuit’s vacatur and remand.  The permanent UNE rules implement a transition process for certain network elements that no longer will be UNEs under Section 251 and provide that other network elements will not be UNEs under Section 251, either in total, or in certain locations.  As a result, the Parties have determined it is appropriate to establish a process in this Agreement to address Declassified UNEs., to address the network elements that continue to be available to CLEC under Section 271 of the Act or under state law even if Declassified, and to address the potential for one or more Declassified UNEs to be (i) reinstated as UNEs under Section 251 as a result of a court or FCC decision; or (ii) otherwise made available on an unbundled basis by order of the Missouri  Commission or as a result of changed factual circumstances where conditions required for Declassification in certain locations are no longer met.   

1.2.2
In this Attachment UNE and Agreement, the terms “Declassified” or “Declassification” mean the situation where SBC MISSOURI is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to Section 251(c)(3) of the Act as a result of the issuance of a finding by the FCC that requesting telecommunications carriers are not impaired without access to a particular network element on an unbundled basis.   
1.2.3  Intentionally Left Blank

1.2.4 The Parties agree that the FCC in its Triennial Review Order determined that  interconnection facilities that ILECs are required to provide for Section 251(c)(2) interconnection are not Declassified.   
1.2.5 SBC MISSOURI agrees that it is required under Section 271 of the Act to provide CLEC with non-discriminatory access to local loop transmission from the central office to the customer’s premises, local transport from the trunk side of SBC MISSOURI’S  switch, and local switching, and that such network elements must be made available at just and reasonable rates.  
1.2.6
Network Elements Reclassified as UNEs under Section 251   

1.2.6.1
The Parties recognize that, during the term of this Agreement, SBC MISSOURI may be required as a result of a court decision, or an  FCC  order, to provide one or more Declassified network elements as an unbundled network element under Section 251 of the Act or under Texas state law (“Reclassified”).  The Parties also recognize that, during the term of this Agreement, the classification of an SBC MISSOURI wire center as Tier 1, 2 or 3 under the FCC’s criteria set out in the TRRO, or the Tier structure criteria may change, or the Tier structure may be eliminated.  It is the Parties’ intent that CLEC’s access to UNEs under Section 251 shall be consistent with such changes if, as and when they occur to the extent reasonably practical.   

1.2.6.2
If any UNE is Reclassified, CLEC’s ability to order and SBC’s obligation to provision the Reclassified UNE rates set under Section 251(d) shall be implemented no later than thirty (30) days after the effective date of such Reclassification.  In addition, no later than thirty (30) days after the effective date of such Reclassification, SBC MISSOURI shall begin accepting orders for conversion of wholesale services (e.g., special access services, resold services, and network elements provided under Section 271) to UNEs under Section 251. The terms and conditions in Section ____ of this Attachment shall apply to such conversions.  

1.2.6.3
If the number of fiber-based collocators and/or number of business access lines served rises or falls in any SBC MISSOURI wire center such that the classification of that wire center as Tier 1, 2 or 3 would change, SBC MISSOURI shall file an informational notice with the Missouri Commission and the FCC, and shall provide notice to all CLECs in an Accessible Letter, identifying the wire center affected and the reason for the classification change, e.g., the presence of a named additional fiber-based collocator.  Such notices will be filed no more often than quarterly.  CLEC may, on information and belief, contest the change in classification by initiating an appropriate proceeding at the Missouri Commission.  If it is determined in such proceeding that SBC’s change in classification of a wire center was incorrect, and if the correction of such error results in one or more wire center’s classification to be revised from that stated in SBC’s notice,  the rates paid by CLEC for DS1 and DS3 loops, and DS1 and DS3 transport shall be subject to true-up.  

1.2.6.4
The Parties understand and agree that no amendment to this Agreement shall be necessary to effectuate and implement the provisions set forth in 1.2.8.2 and 1.2.8.3 above.  

1.2.7 Transition Plans for Network Elements that No Longer Are UNEs Under Section 251

1.2.7.1 The FCC in the TRRO determined that certain network elements no longer will be required to be unbundled under Section 251, but also found that these elements must continue to be made available to CLECs for a specified period of time to enable CLECs to serve their embedded customer base and effect an orderly transition away from these Declassified UNEs.  The FCC’s transition plans apply to the following unbundled network elements:  high-capacity loops and high-capacity transport in certain locations, to dark fiber transport and to mass-market unbundled local circuit switching and UNE-P.  For purposes of implementing these transition plans, CLEC’s “embedded customer base” is defined as (1) business entities, including corporations, limited liability companies, partnerships, sole proprietorships, cooperatives and other entities; (2) governmental and non-profit organizations; and (3) residential customers that had executed a valid contract or service order or were  subscribed to CLEC’s services as of March 11, 2005.  The terms and conditions for implementing the transition plans described in the TRRO are set out in detail for each of the affected network elements in subsequent sections of the Attachment.  

13.0 RT (for DS1 and DS3 Subloops):

13.1 CLEC may elect to place its cable (fiber or coax) to within 3 feet of the RT and coil up an amount of cable, defined by the engineer in the design phase, that SBC MISSOURI will terminate on a fiber/coax interconnection block to be constructed in the RT.

13.2 CLEC may “stub” up a cable (fiber or coax) at a prearranged meet point, defined during the engineering site visit, and SBC MISSOURI will stub out a cable from the RT, which SBC MISSOURI will splice at the meet point.


	


 






First, as a preliminary matter, the contract language that SBC identifies for this DPL Issue # 2 is outdated and superceded by the requirements of the FCC Triennial Review Remand Order. (“TRRO”)   
Specifically, the language in Section 1.2.1 and 1.2.1.1 that SBC is proposing was developed by SBC after the issuance of the D.C. Circuit’s ruling in USTA II, but before the issueance of the TRRO and its purpose and effect is to create for SBC the ability to remove CLECs’ access to any individual unbundled network element if, in SBC’s view, that element was no longer required to be unbundled under Section 251.  The language is convoluted and unclear,   and now it adds nothing to the contract; but a potential source of confusion in light of the fact that with the TRRO’s release it is now clear which network elements are to be unbundled under Section 251 and which are not.   

CLECs’ competing language in its Sections 1.2.2 and 1.2.3 is clear and concise, and it should be adopted.

Second, SBC’s proposed Section 1.2.1.2.1 lists elements as “declassified” under Section 251 that the TRRO has concluded will remain available, and does so in long, convoluted and cumbersome language.  This adds nothing to the agreement.

Third, the question that SBC says is the “issue” here---what is the notice and transition mechanism—actually applies only Section 1.2.5, not the majority of the contract text that SBC has bundled into this statement of the issue.   This aspect of the agreement also is impacted by the TRRO.  CLECs would propose to delete it as unnecessary now because (1) certain network elements unbundled under Section 251 are now subject to a transition plan announced by the FCC that must be implemented in this agreement and (2) other network elements that will not be subject to unbundling under Section 251 still must be available as unbundled network elements under Section 271.  CLECs’ proposed language in its Section 1.2.5 is an explicit acknowledgement of the FCC’s statement in the TRO and should be adopted.

In that vein, CLECs’ proposal in Section 1.2.6 and 1.2.7 implements the unbundling requirement of Section 271 and provides that the existing TELRIC rates are “just and reasonable” rates and therefore appropriate until some other rate is established by the Commission.   

As for the transition mechanism the CLECs’ propose, it is the Coalition’s position that this language should be dropped as redundant of the need for specific transition plan that implement the TRRO.  The parties would be far better served by restructuring the contract to set out the specific transition plan established by the FCC.

Last, CLECs’ proposed languag in Section 1.2.4 is posed in the language of the TRO, but the question is whether the FCC’s decision to declare entrance facilities no longer avaialable as UNEs under Section 251 eliminates CLECs’ right to obtain interconnection facilities at TELRIC-based rates for purposes of interconnecting their networks.  This contract language should be redrafted and renegotiated in light of the FCC’s decision in paragrpah 140 of the TRRO that CLECs’ will have access to these facilities for this purpose at TELRIC rates.   

At the outset, the Coalition observes that the question that SBC says is the “issue” here---what is the notice and transition mechanism—actually applies only Section 1.2.5, not the majority of the contract text that SBC has bundled into this statement of the issue.  

 This aspect of the agreement also is impacted by the TRRO.  CLECs would propose to delete it as unnecessary now because (1) certain network elements unbundled under Section 251 are now subject to a transition plan announced by the FCC that must be implemented in this agreement and (2) other network elements that will not be subject to unbundling under Section 251 still must be available as unbundled network elements under Section 271.  CLECs’ proposed language in its Section 1.2.5 is an explicit acknowledgement of the FCC’s statement in the TRO and should be adopted.

Issue 2A)  

First, the language in Section 1.2.1 and 1.2.1.1 that SBC is proposing was developed by SBC after the issuance of the D.C. Circuit’s ruling in USTA II, but before the issueance of the TRRO and its purpose and effect was to create for SBC the ability to remove CLECs’ access to any individual unbundled network element if, in SBC’s view, that element was no longer required to be unbundled under Section 251.  The language is convoluted and cumberson, but its purpose remains the same—to give SBC the ability to declare, based on its view of what is “lawful’ that CLECs cannot obtain a network element under Section 251 any longer, if on appeal some portion of the TRRO is remanded or revesed.  SBC should not have this unilateral power.     

CLECs’ competing language in its Sections 1.2.2 and 1.2.3 is clear and concise, and CLECs’ language should be adopted.

ISSUE 2(B)

The FCC determined that CLECs are not impaired without access to “entrance facilities” under Section 251.  The FCC also found, however, that CLECs are entitled to cost-based rates for interconnection facilities.  See, TRRO paragraph 140.   The CLECs proposed language in Section 1.2.4 of the Attachment implements this decision. 

ISSUE 2(C)

SBC contends that the FCC eliminated DS0 as a Section 251 UNE; nothing in either the TRRO or the TRO addresses DS0 Transport or states that the FCC made a finding of non-impairment.

ISSUE 2(D)

CLECs propose in their Section 1.2.7 that there be a basic statement that the FCC has adopted a transition plan for certain Section 251 unbundled network elements.  The CLECs insert  a definition of “embedded customer base” here that makes clear  who will be considered part of the embedded base such that CLECs will be entitled to provide to these customers the services they request from a CLEC up to the conclusion of the transition plan later set forth in detail in this Attachment.  The definition focuses on customers, and not on line counts, consistent with the FCC’s analysis in the TRRO that CLECs shall be given the ability to effect an orderly transition of their customers to other services.  That orderly transition cannot be accomplished unless CLECs can fulfil customers’ requests for moves, add and changes.   The FCC’s transition plan in the TRRO, and its Interim Rules both focused on avoiding disruption to the customers that use CLECs’ services.  This definition of “embedded customer base” is fully consistent with the TRRO and the purpose of the transition plan. 

As for the transition mechanism that SBC is proposing in itsl language, CLECs’ contend it is unnecessary and should not be part of the agreement.  The language is redundant of the need for specific transition plan that implement the TRRO and set out in detail by the CLECs with respect to each affected unbundled network element.  ISSUE 2(D)

 CLECs’ proposed languag in Section 1.2.4 is posed in the language of the TRO, but the question is whether the FCC’s decision to declare entrance facilities no longer avaialable as UNEs under Section 251 eliminates CLECs’ right to obtain interconnection facilities at TELRIC-based rates for purposes of interconnecting their networks.  This contract language should be redrafted and renegotiated in light of the FCC’s decision in paragrpah 140 of the TRRO that CLECs’ will have access to these facilities for this purpose at TELRIC rates.   

– 


	1.2.7 & 1.2.7.1  For Transition Language see SBC MISSOURIS EMBEDDED BASE RIDER.

1.2.1  This Agreement sets forth the terms and conditions pursuant to which SBC MISSOURI will provide CLEC with access to unbundled network elements under Section 251(c)(3) of the Act in SBC MISSOURI’ incumbent local exchange areas for the provision of Telecommunications Services by CLEC; provided, however, that notwithstanding any other provision of the Agreement, SBC MISSOURI shall be obligated to provide UNEs only to the extent required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, and may decline to provide UNEs to the extent that provision of the UNE(s) is not required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  UNEs that SBC MISSOURI is required to provide pursuant  to Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders shall be referred to in this Agreement as “Lawful UNEs.”    
1.2.1.1 A network element, including a network element referred to as a Lawful UNE under this Agreement, will cease to be a Lawful UNE under this Agreement if it is no longer required by Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders.  Without limitation, a Lawful UNE that has ceased to be a Lawful UNE may also be referred to as “Declassified.”   
1.2.1.2 Without limitation, a network element, including a network element referred to as a Lawful UNE under this Agreement is Declassified upon or by (a) the issuance of a legally effective finding by a court or regulatory agency acting within its lawful authority that requesting Telecommunications Carriers are not impaired without access to a particular network element on an unbundled basis; or (b) the issuance of any valid law, order or rule by the Congress, FCC or a judicial body stating that an incumbent LEC  is not required, or is no longer required, to provide a network element on an unbundled basis pursuant to Section 251(c)(3) of the Act; or (c) the absence, by vacatur or otherwise, of a legally effective FCC rule requiring the provision of the network element on an unbundled basis under Section 251(c)(3).  

1.2.1.3 It is the Parties’ intent that only Lawful UNEs shall be available under this Agreement; accordingly, if this Agreement requires or appears to require Lawful UNE(s) or unbundling without specifically noting that the UNE(s) or unbundling must be “Lawful,” the reference shall be deemed to be a reference to Lawful UNE(s) or Lawful unbundling, as defined in this Section 1.2.1.2.  

1.2.1.4 By way of example only, if terms and conditions of this Agreement state that SBC MISSOURI is required to provide a Lawful UNE or Lawful UNE combination,” and  that Lawful UNE or the involved Lawful UNE (if a combination) is Declassified or otherwise no longer required under Section 251(c)(3) as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders constitutes a Lawful UNE, then SBC MISSOURI shall not be obligated to provide the item under this Agreement as an unbundled network element, whether alone or in combination with or as part of any other arrangement under the Agreement.  
1.2.2 Nothing contained in the Agreement shall be deemed to constitute consent by SBC MISSOURI that any item identified in this Agreement as a UNE or network element is a or Lawful UNE is a network element or UNE under Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, that SBC MISSOURI is required to provide to CLEC alone, or in combination with other network elements or UNEs (Lawful or otherwise), or commingled with other network elements, UNEs (Lawful or otherwise) or other services or facilities.  
1.2.3 The preceding includes without limitation that SBC MISSOURI shall not be obligated to provide combinations (whether considered new, pre-existing or existing) or other arrangements (including, where applicable, Commingled Arrangements) involving SBC MISSOURI network elements that do not constitute Lawful UNEs under Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, or where Lawful such UNEs are not requested for permissible purposes.  
1.2.4 Notwithstanding any other provision of this Agreement or any Amendment to this Agreement, including but not limited to intervening law, change in law or other substantively similar provision in the Agreement or any Amendment, if an element described as an unbundled network element or Lawful UNE in this Agreement is Declassified or is otherwise no longer required to be unbundled under Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders a Lawful UNE, then the Transition Procedure defined in Section 1.2.5, below, shall govern.   

1.2.5 Transition Procedure for UNEs that are Declassified during the Term of the Agreement 
1.2.5.1 The procedure set forth in Section 1.2.5.2 does not apply to the Declassification events described in Sections 4.7.1.1.1, 4.7.1.2.1, xxx, 5.3.2.1 below which set forth the consequences for Declassification of DS1 and DS3 Loops, DS1 and DS3 Transport and Dark Fiber Transport, where applicable “caps” are met, or where Declassification occurs because wire centers/routes meet the criteria set forth in the FCC’s TRO Remand Order.

1.2.5.2 SBC MISSOURI shall only be obligated to provide Lawful UNEs required to be unbundled under Section 251(c)(3) of the Act, as determined by lawful and effective FCC rules and associated lawful and effective FCC and judicial orders, under this Agreement.  To the extent an element described as a Lawful UNE or an unbundled network element in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC MISSOURI may discontinue the provision of such element, whether previously provided alone or in combination with or as part of any other arrangement with other Lawful UNEs or other elements or services.  Accordingly, in the event one or more elements described as Lawful UNEs or as unbundled network elements in this Agreement is Declassified or is otherwise no longer a Lawful UNE, SBC MISSOURI will provide written notice to CLEC of its discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) has been previously provided.  During a transitional period of thirty (30) days from the date of such notice, SBC MISSOURI agrees to continue providing such element(s) under the terms of this Agreement.  Upon receipt of such written notice, CLEC will cease ordering new elements that are identified as Declassified or as otherwise no longer being a Lawful UNE in the SBC MISSOURI notice letter referenced in this Section 1.2.5.  SBC MISSOURI reserves the right to audit the CLEC orders transmitted to SBC MISSOURI and to the extent that the CLEC has processed orders and such orders are provisioned after this 30-day transitional period, such elements are still subject to this Section 1.2.5, including the options set forth in (a) and (b) below, and SBC  MISSOURI’s rights of discontinuance or conversion in the event the options are not accomplished.  During such 30-day transitional period, the following options are available to CLEC with regard to the element(s) identified in the SBC MISSOURI notice, including the combination or other arrangement in which the element(s) were previously provided:

(a) CLEC may issue an LSR or ASR, as applicable, to seek disconnection or other discontinuance of the element(s) and/or the combination or other arrangement in which the element(s) were previously provided; or

(b)
SBC MISSOURI and CLEC may agree upon another service arrangement or element (e.g. via a separate agreement at market-based rates or resale), or may agree that an analogous access product or service may be substituted, if available.  

Notwithstanding anything to the contrary in this Agreement, including any amendments to this Agreement, at the end of that thirty (30) day transitional period, unless CLEC has submitted a disconnect/discontinuance LSR or ASR, as applicable, under (a), above, and if CLEC and SBC MISSOURI have failed to reach agreement, under (b), above, as to a substitute service arrangement or element, then SBC MISSOURI may, at its sole option, disconnect the element(s), whether previously provided alone or in combination with or as part of any other arrangement, or convert the subject element(s), whether alone or in combination with or as part of any other arrangement to an analogous resale or access service, if available. 
1.2.5.3 The provisions set forth in this Section 1.2.5 “Transition Period” are self-effectuating, and the Parties understand and agree that no amendment shall be required to this Agreement in order for the provisions of this Section 1.2.5 “Transition Period” to be implemented or effective as provided above.  Further, Section 1.2.5 “Transition Period” governs the situation where an unbundled network element or Lawful a UNE under this Agreement is Declassified or is otherwise no longer a Lawful UNE, even where the Agreement may already include an intervening law, change in law or other substantively similar provision.  The rights and obligations set forth in Section 1.2.5, above, apply in addition to any other rights and obligations that may be created by such intervening law, change in law or other substantively similar provision.   

  
	At first glance, it appears that CLEC and SBC MISSOURI agree that “Declassification” means the situation where SBC MISSOURI is no longer required by applicable FCC regulations to provide a UNE under Section 251(c)(3).  But CLEC’s language is too narrow because it requires that the FCC make a finding of non-impairment before “Declassification” will occur.  That is not the proper standard for unbundling.  Rather, it is the FCC’s job, pursuant to the Act, to determine what elements must be unbundled under Section 251.  In the absence of an FCC finding requiring unbundling, therefore, there is no requirement.  

SBC MISSOURI’s definition of “Declassification” is correct and complete under applicable law, as follows: 

1)  What does “declassification” mean?  (Sec. 1.2.1.1)

SBC’s language sets forth a definition of declassification that depends upon judicial and regulatory action for the declassification of items that have previously been required to be unbundled under Section 251.  The decision of whether something has been declassified rests with those bodies, not with SBC or CLEC, but once the declassification event has occurred, the parties can conform their agreement and business relationship using the Lawful UNE transition process.  

2) What will happen if an item has been declassified? (Section 1.2.5)

Both parties have proposed notice and transition language for the situation where a UNE included under this agreement is declassified.  There are many sections proposed by CLEC that appear to be similar to those proposed by SBC MISSOURI.  But the CLEC proposal is very different in at least the following ways:

1.  CLEC’s language (sections 1.2.5 and 1.2.6) would require SBC MISSOURI to provide a UNE at TELRIC or at state-set prices, even after it is declassified, as long as that element is also required under Section 271.  As SBC MISSOURI has explained in Issue No. 1, above, this position is unlawful, and the language should not be approved.

2.  CLEC’s transition period (section 1.2.7.2.1), unlike SBC MISSOURI’s, is 45 days long.  Given that SBC MISSOURI’s transition period is 30 days long, if this were the only issue in dispute, SBC MISSOURI would be agreeable to a 45-day period.

3.  CLEC’s language at Section 1.2.7.2.2  provides that if SBC MISSOURI converts the Declassified element to an analogous access service under the transition section (and not as a result of a CLEC order), then SBC MISSOURI must apply the rates set forth in the applicable access tariff, including the application of any term or volume discounts that CLEC might be entitled to, and that the first effective bill date could not occur until the expiration of the 45-day notice period.  CLEC also would require SBC to waive any termination charges for the disconnection of Declassified elements.  If other issues were resolved in a manner consistent with SBC MISSOURI’s position, SBC MISSOURI would be amenable to these CLEC provisions.

SBC MISSOURI’s Lawful UNE declassification transition language provides a reasonable method for transition away from declassified elements that is consistent with current law.  SBC MISSOURI’s language states that SBC will provide reasonable notice (in this case, 30 days) that an item or category of items otherwise included in the UNE Attachment as a Lawful UNE has been declassified subsequent to the ICA becoming effective.  Upon that notice, CLEC has a choice – it can request that it discontinue the item, in which case SBC MISSOURI will do so.  Or, if it doesn’t request discontinuance, SBC MISSOURI will simply replace and/or reprice the item accordingly.  This process will minimize disruption and disputes.  SBC MISSOURI will continue to provide the item as a “UNE” during the 30-day period between the notice and the discontinuance or  re-pricing and/or replacement of the product.  If for some reason, there is no analogous product available, SBC MISSOURI’s language provides for the parties to negotiate and incorporate terms and conditions for a replacement product.  SBC MISSOURI’s approach is reasonable and orderly, and should help avoid disputes at the Commission.

In addition, already-declassified elements should not be included in the parties’ ultimate 251/252 interconnection agreement on a going-forward basis, as they are no longer legally required to be provided on an unbundled basis.  Any UNEs that continue to be legally required (such as DS1/DS3 loop and transport facilities that are NOT located in non-impaired wire centers) are properly included in the agreement, but only subject to those limitations.  UNEs that are no longer required to be provided, such as Mass Market ULS and UNE-P, should not be included on a forward-going basis, but SBC MISSOURI has addressed the provision of embedded base elements that the FCC requires to be provided on a transitional basis for 12 or 18 months in its “Embedded Base Temporary Rider” which is attached to this DPL as an exhibit and incorporated herein by reference as SBC MISSOURI’s language proposal.

“Reclassification”

CLEC Coalition’s proposal on “Reclassification” in Sections 1.2.1 and 1.2.6 would almost instantly impose upon SBC MISSOURI an obligation to provide and to permit commingling and combining of UNEs that were previously not available (i.e. were “declassified”) but are somehow “revived” or “reclassified.”  The problem with this “off again, on again” approach, is two fold:  From a legal standpoint, it is not appropriate for SBC MISSOURI to be obligated to provide a UNE for which no interconnection agreement terms and provisions exist.  From a practical standpoint, it is one thing to stop the provisioning of an element once it is declassified, it is quite another to require provisioning of an element that has somehow been “reclassified.”  The latter is an affirmative obligation that will require negotiation of provisioning, pricing and other terms and conditions necessary to establish a business understanding between the Parties.  CLEC Coalition’s language proposal ignores both problems.  SBC proposes that “reclassification” or new “classification” of UNEs by the FCC be handled via the parties’ change in law provisions and incorporated into the agreement via an amendment.  (And, of course, CLEC Coalition’s proposal is premised, at least in part, upon their argument that UNEs can be created via state law, an argument SBC MISSOURI opposes elsewhere in this proceeding.

 

	Issue Statements:

A. May CLEC combine UNES with other services (including access services) obtained from SBC MISSOURI?

B.  May CLEC use the functionality of a UNE “without restriction”?
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	SBC 2.3

CC 2.3
	2.3
As provided herein required by 47 C.F.R. 51.309(a), SBC MISSOURI will not impose limitations, restrictions or requirements on CLEC’s request for, or its use of, network elements or Unbundled Network Elements for the service(s) CLEC seeks to offer.

	

CLECs consider the reference to Section 51.309(a) of the FCC’s rules appropriate here, and the statement that SBC will not impose restriction and limitations on CLEC’s use of unbundled network elements and network elements.  To the extent restrictions exist, CLECs want those restricitons spelled out in the contract.  SBC’s language of “including, without limitation,” leaves it to the reader to attempt to determine where else in the Attachment restrictions may lie, and leaves to SBC the power to control CLEC’s use of a network element by pointing to some provision somewhere in the Attachment that it believes supports its perspective.  The contract needs to be as clear as possible; general statements need to be avoided..
    Moreover CLECs may be either using a network element that they provide themselves or may seek to obtain a network element from SBC through a BFR process.  CLECs’ use of unbundled network elements should not be restricted by SBC’s tariffs, internal practices etc. unless they are consistent with and required by limitations in the FCC’s rules.  


	 2.3
Pursuant to 47 C.F.R. 51.309(a), SBC MISSOURI will not impose limitations, restrictions or requirements on CLEC’s request for, or its use of, network elements or Unbundled Network Elements for the service(s) CLEC seeks to offer except those set out in this Attachment, including, without limitation, Section 2.1.1.2 and 2.20   

	CLEC’s proposed language would require SBC MISSOURI to permit the use of UNEs, UNE combinations, and commingled arrangements to an extent much broader than that required by governing law and without regard to SBC MISSOURI tariffs, or even to the requirements and conditions that will be set forth in this agreement once it is approved.    CLEC’s language includes a vague reference to “network elements” without definition– and it’s clearly not used to mean the same thing as an Unbundled Network Element given that CLEC’s sentence distinguishes them.    SBC MISSOURI is not obligated to provide access to “network elements” by the Act or applicable regulations – rather, there is an obligation to provide access to certain network elements on an “unbundled basis,” which is already covered by CLEC’s reference to  “Unbundled Network Elements” in this section.  Further,  CLEC’s language would seem to provide a basis to avoid FCC statements on the permitted use of UNEs, including limitations imposed by the FCC, and must be rejected.  Moreover, CLEC’s language might also be read to permit combinations that had adverse effects on SBC MISSOURI’s network, and/or undermine the ability of other CLECs to obtain UNEs or interconnection.  Those limitations apply to CLEC’s ability to combine and use UNEs; CLEC does not escape those limitations because it does the combining.

Moreover, irrespective of how CLEC may be able to lawfully use UNEs, that does not encompass a right to use SBC MISSOURI services in ways  that violate,  or are not authorized or contemplated by, SBC MISSOURI tariffs or contracts. This ICA cannot be used a means to overwrite or re-write those tariffs/contracts. 

CLEC’s language proposal might also be misinterpreted to suggest that CLEC may use UNEs to provision services to CLEC and its affiliates. The Telecommunications Act provides that ILECs must provide UNEs to a requesting telecommunications carrier for the “provision of a telecommunications service.”  The Act defines “Telecommunications Service” as the “offering of telecommunications for a fee directly to the public, or to such classes of users as to be effectively available directly to the public.” CLEC may, therefore, use UNEs to provide telecommunications service to the public. It may not use UNEs to provide service to itself or to its affiliates.

For the foregoing reasons, CLEC’s proposed language should be rejected. 
CLEC’s proposed language is CLEC’s misstated version of FCC Rule 51.309(a).  First, the use of “as provided herein required by 47 CFR 51.309(a) is unclear.  The rule  actually says “Except as provided in [FCC Rule 51.318]”; CLEC’s formulation is confusing and unclear.  Moreover, it is also too broad in that the CLEC include the phrase “network elements or Unbundled Network Elements” – the rule in no way requires the use of “network elements” but is instead limited to only “unbundled network elements”.  

But as explained in Issue 4 above, the exclusion for 51.318 is too narrow and cannot be taken literally unless the FCC intended to void its other decisions and rules, and those of the courts, over the availability and permitted uses of UNEs.  The FCC clearly did not exempt UNEs from the statutory conditions (UNEs available for providing telecom services; available to telecom carriers).  Just as clearly, the CLEC cannot escape the statutory conditions or other FCC/court-established requirements and limitations by suggesting language in arbitrations.  

 

	SBC’s Issue Statement:

Should SBC MISSOURI be required to provide or allow combinations of UNEs no longer required by applicable federal law?

Issue Statement by CLEC Coalition: 

Is SBC required to provide combinations that include unbundled local switching as part of a combination, where the combination is of a type SBC uses itself?  
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	SBC 2.18.2, 2.8

CC 2.18.2, 2.7, 2.8
	2.18.2
Except as prohibited or restricted, in Section 2.8 and, further, subject to the other provisions of this Agreement, SBC MISSOURI shall permit CLEC to Commingle a UNE or a combination of UNEs with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC or MISSOURI Commission rules and orders.

2.7 At CLEC’s request, SBC MISSOURI shall provide Unbundled Network Elements to CLEC in a manner required by law that allows CLEC to combine those Unbundled Network Elements to provide a telecommunications service.  Subject to the provisions hereof and at CLEC’s request, SBC MISSOURI shall also provide CLEC with all pre-existing combinations of Unbundled Network Elements.  Pre-existing combinations of Unbundled Network Elements consist of those sequences of Unbundled Network Elements that are actually connected in SBC MISSOURI’s network, and include those combinations that are actually connected but for which dial tone is not currently being provided.    Subject to the provisions hereof, at CLEC’s request, SBC MISSOURI shall also combine for CLEC any sequence of Unbundled Network Elements that SBC MISSOURI “ordinarily combines” for itself or its end users.  SBC MISSOURI shall be required to combine Unbundled Network Elements if the requested Unbundled Network Element combination is a type ordinarily used or functionally equivalent to that used by SBC MISSOURI or SBC MISSOURI’s end users where SBC MISSOURI provides local service.  An Unbundled Network Element combination shall not be considered “ordinarily combined,” and SBC MISSOURI will not have an obligation to provide the combination, if (1) SBC MISSOURI does not provide services using such a combination of unbundled network elements; (2) where SBC MISSOURI does provide services using such combination, such provisioning is extraordinary (i.e., a limited combination of network elements created in order to provide service to a customer under a unique and nonrecurring set of circumstances); or (3) the network element combination contains a network element that the MISSOURI Corporation Commission does not require SBC MISSOURI to provide as an unbundled network element.
2.8   CLEC may combine any Unbundled Network Element with any other element, service, or functionality without restriction, except as delineated in this agreement.  
Other than the limitations and restrictions set out in Section ___ of this Attachment, There shall be no prohibition against combining unbundled network elements with tariffed services. This paragraph does not limit CLEC's ability to purchase services under applicable SBC MISSOURI’s resale tariff or under the resale appendix that is part of this Agreement while also utilizing the UNE provisions of this Agreement to the same end use customer.  This paragraph does not limit CLEC’s ability to permit IXCs to access ULS for the purpose of originating and/or terminating interLATA and intraLATA access traffic or limit CLEC’s ability to originate and/or terminate interLATA or intraLATA calls using ULS consistent with Section ____ of this Attachment.  Further, when customized routing is used by CLEC, pursuant to Section ___ of this Attachment, CLEC may direct local, local operator services, and local directory assistance traffic to dedicated transport whether such transport is purchased through the access tariff or otherwise. 


	
The first portion of the disputed langauage (Section 2.18.2) reflects CLECs’ perspective that the agreement should be written so that CLECs can use the elements SBC is required to provide in any manner that is permitted in the law, i.e., not prohibited or restricted.  SBC’s perspective is to write the UNE Attachment so that CLECs can only do what SBC explicitly permits.  That approach is inconsistent with the Act, with the FCC’s unbundling decisions, and with the necessity for innovation and nimble responses in a competitive market.


CLECs’ objection to the term “Lawful UNEs” is addressed in Issue # 2 above.

CLECs’ language that SBC finds objectionable would require SBC to combine for a CLEC what SBC ordinarily combines for itself.   SBC’s language obviously is focused on being as restrictive as possible, but in addition it is vague and unclear and imposes restrictions and requirements and conditions through its reference to unnamed FCC rules and orders and the Verizon decision.  

CLECs’ objective is to be able to combine and commingle the unbundled network elements they are entitiled to use, whether under Section 251 or Section 271.  The presumption should be that CLECs’ can obtain combinations or commingled arrangements unless specifically prohibited.  The  combining langauge CLECs propose is clear in that regard.  If the Commission agrees with SBC that the agreement should use the term “combination” to refer exclusively to Section 251 unbundled network elements, then the CLECs’ language could be revised to make clear that what is being referred to here is combinations of Section 251 elements.  In any event, the obligations are identical with respect to the prohibition against disciriminatory treatment.

 
	2.18.2
Except as provided in Section 2.8 and, further, subject to the other provisions of this Agreement, SBC MISSOURI shall permit CLEC to Commingle a UNE or a combination of UNEs with facilities or services obtained at wholesale from SBC MISSOURI to the extent required by FCC or MISSOURI Commission rules and orders.

2.8 Subject to the provisions hereof and upon CLEC request, SBC MISSOURI shall meet its combining obligations involving Lawful UNEs as and to the extent required by FCC rules and orders, and Verizon Comm. Inc. v. FCC, 535 U.S. 467 (May 13, 2002) (“Verizon Comm. Inc.”) and, to the extent not inconsistent therewith, the rules and orders of relevant state Commission and any other Applicable Law.   CLEC may combine any Unbundled Network Element with any other element, except as delineated in this agreement.    

2.9
Any combining obligation is limited solely to combining of Lawful UNEs; accordingly, no other facilities, services or functionalities are subject to combining, including but not limited to facilities, services or functionalities that SBC might offer pursuant to Section 271 of the Act.
	CLEC Coalition’s Issue Statement indicates that it believes SBC MISSOURI is required to provide combinations including unbundled local switching, notwithstanding that all unbundled local switching (whether mass market or enterprise) has been wholly declassified by the FCC in its TRO and TRRO.  Furthermore, the FCC’s TRRO rules make clear that mass market UNE-P (a combination involving ULS) is no longer available as of March 11, 2005.

Generally, there can be no obligation to provide a combination involving UNEs that are no longer UNEs under applicable federal law.

SBC MISSOURI’s proposed language indicates that it will meet its UNE combining obligations to the extent required by law, including the Verizon decision and consistent state and other law.  CLEC Coalition, though, seeks to improperly expand those obligations to items that are clearly no longer UNEs.

As far as Commingling is concerned (which CLEC Coalition appears to be addressing in its proposed Section 2.8), SBC MISSOURI and CLEC Coalition have reached significant agreement on Section 2.9, which is where Commingling is addressed.  It would be far more clear if the Agreement kept Commingling issues addressed in a single Section rather than injecting the subject into this Combination paragraph, and SBC MISSOURI urges the Commission to reject CLEC Coalition’s Commingling language in the middle of an unrelated section.

 

	SBC’s Issue Statements:

a) Should the ICA address requests for conversions made prior to the Effective Date of the ICA?

b) Must conversions be comprised solely of UNEs provided for in the ICA?

Issue statement by CLEC Coalition: 

A.  Should SBC be required to act promptly to determine whether new processes and procedures are needed with respect to conversions permitted by the TRO?  

B.  Should SBC be required to have any new processes and procedures in place so that CLEC can order conversions by the date on which this Agreement becomes effective?
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	SBC 2.18.2, 2.18.3.1, 2.18.5

CC 2.18.2, 2.18.3, 2.18.3.1, 2.18.5
	2.18.2
Where processes, including ordering and provisioning processes, for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, SBC MISSOURI shall promptly determine what new processes are necessary and shall establish ordering processes as soon as reasonably possible, but no later than the date on which this Agreement is approved by the Commission. SBC MISSOURI shall make all reasonable efforts to ensure any new process comports with applicable industry ordering guidelines.  SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions applicable under Commission-approved tariffs or this interconnection agreement.  The Parties will comply with any applicable Change Management guidelines; provided however, that compliance with such Change Management guidelines shall not delay CLEC’s conversion request beyond the date on which this Agreement is approved.

2.18.3
Except as agreed to by the parties, SBC MISSOURI shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a UNE or combination of UNEs available under Section 251.  Nothing in this Section 2.17.2 prohibits SBC MISSOURI from imposing early termination charges otherwise applicable under the state or federal special access tariff to CLEC’s termination of existing long-term contract(s) under which CLEC is obtaining a discount.

2.18.3.1
 Intentionally Left Blank
2.18.5
The Parties agree that converting between wholesale services, such as special access services, and UNEs or UNE combinations should be a seamless process, that would not create any unavoidable disruption to CLEC’s customer’s service or degradation in service quality.  Since such conversions will only constitute a record and billing change and in no way impact the physical circuits involved the interval for completing conversions shall be mutually negotiated between the parties .  In no event will the conversion interval exceed the standard interval applicable to the UNE(s) or UNE combination to which the wholesale service is being converted.  Pricing changes begin the next billing cycle following the conversion request.  


	
SBC’s statement of the issue 8(a) suggests that SBC need take no action whatsoever to implement a requirement it has had ample notice of for over a year.  SBC is not proposing a specific date by which it will make ordering and provisioning processes available; rather it is requiring to wait to order conversions until a date that is unknown, but one that is satisfactory to SBC.  SBC can effectively deny CLECs the ability to convert special access services to high-cap loops and transport.  In the TRRO, the FCC explicitly reaffirms the ability of CLECs to convert special access services to UNEs and UNE combinations/UNE commingled arrangements.   SBC been aware of the need to develop such processes since the TRO was released.  SBC’s interpretation of USTA II to mean that no high capacity loops could be obtained as unbundled network elements under Section 251 was an extreme position when it was taken, and nothing in the D.C. Circuit’s order vacated the FCC’s decision regarding DS1 loops.  It should have come as no surprise to SBC that the FCC’s TRRO affirms the availability of DS1 loops as a UNE under Section 251.  

In any event, the fact that SBC was so unwise and chose to take a risk that its interpretation of USTA II was wrong is no reason why CLECs must experience further delay in the ability to obtain conversions while SBC belatedly works on its processes.


	2.18.2
Where processes, including ordering and provisioning processes, for the conversion requested pursuant to this Agreement are not already in place, SBC MISSOURI shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, SBC MISSOURI shall within an agreed upon timeframe determine what new processes are necessary and shall establish ordering processes as soon as reasonably possible, but no later than the agreed upon timeframe. SBC MISSOURI shall make all reasonable efforts to ensure any new process comports with applicable industry ordering guidelines.  SBC-KANSAS will develop and implement processes, subject to any associated rates, terms and conditions.  The Parties will comply with any applicable Change Management guidelines; provided however, that compliance with such Change Management guidelines shall not delay CLEC’s conversion request beyond an agreed upon timeframe.

2.18.3
Except as agreed to by the parties, SBC MISSOURI shall not impose any untariffed termination charges, or any disconnect fees, re-connect fees, or charges associated with establishing a service for the first time, in connection with any conversion between a wholesale service or group of wholesale services and a UNE or combination of UNEs.  Nothing in this Section 2.17.2 prohibits SBC MISSOURI from imposing early termination charges otherwise applicable under the state or federal special access tariff to CLEC’s termination of existing long-term contract(s) under which CLEC is obtaining a discount.
2.18.3.1
SBC MISSOURI may charge applicable service order charges and record change charges.  

2.18.5
This Section 2.18 only applies to situations where the wholesale service, or group of wholesale services, is comprised solely of UNEs offered or otherwise provided for in this Attachment.  The Parties agree that converting between wholesale services, such as special access services, and UNEs or UNE combinations should be a seamless process, that would not create any unavoidable disruption to CLEC’s customer’s service or degradation in service quality.  Since such conversions will only constitute a record and billing change and in no way impact the physical circuits involved the interval for completing conversions shall be mutually negotiated between the parties.  In no event will the conversion interval exceed the standard interval applicable to the UNE(s) or UNE combination to which the wholesale service is being converted.  Pricing changes begin the next billing cycle following the conversion request.  

	The CLEC’s proposal is unreasonable because it would require SBC MISSOURI to create and implement processes for as-yet-unrequested conversions no later than the date of approval of this agreement. 

SBC MISSOURI’s language is preferable because it would develop processes via the change management guidelines, which will ensure that interested CLECs are given input, and that the most efficient implementation processes can be developed.

SBC MISSOURI does not understand the CLEC Coalition’s issue here.  Section 2.10.4 simply indicates that the terms and conditions of Section 2.10 (“Conversion of Wholesale Services to UNEs”) apply only to situations where wholesale services are converted to network elements that have been identified in the ICA as UNEs. If such network elements have not been identified as UNEs, the whole concept of conversion to “UNEs” becomes meaningless. SBC MISSOURI’s proposed language provides clarity to the Agreement.  Other sections (for example, Section 2.11, apply to situations where UNEs and other services may be combined to provide service.).

CLEC’s proposals in 2.17.2 that all new processes, including ordering processes, be done by the “date this Agreement  is approved by the Commission” is unreasonable and simply not attainable.  The very nature of the 2.17.2 language acknowledges that what CLECs may want – all of them, not just the members of the CLEC Coalition – will differ, must be coordinated and prioritized, and worked through.  Just because the Agreement is approved does not create processes – particularly since what may be wanted by CLECs may not have been requested of SBC MISSOURI.  But even once the need for a process is recognized or the request made, neither of those acts creates the process itself.  That takes time, resources, and effort.

As to Section 2.17.3, SBC MISSOURI agrees to CLEC Coalition’s additional language.

As to 2.17.3.1, CLEC’s objection to pay applicable service order charges and record change charges is unavailing.  SBC MISSOURI is entitled to recover its costs of performing work on behalf of CLEC, and just because a conversion may be involved does not result in a different result.  There is nothing in the TRO or the FCC rules that prohibits SBC MISSOURI from recovering a service order/record change charge when it processes a conversion than there is a rule that prohibits such a charge when a UNE loop is ordered.  SBC MISSOURI is not required to work for free for the CLEC.

2.17.5 only recognizes that for a conversion of wholesale service or group of wholesale services to UNE can only occur if such service/group of services are comprised wholly of UNEs.  If there are non-UNEs (including declassified network elements), then the service/group of services cannot be converted to UNEs and thus the FCC rule does not apply.  This is axiomatic and cannot seriously be objected to.

 

	SBC’s Issue Statement:

How should the parties incorporate the mandatory eligibility criteria applicable to certain combinations of hi-cap loops and transport (EELs)?
A.  Should this section make clear that Low Cap EELs are available without restriction (eligibility requiremente)?

B.  Is CLECs’ statement of the criteria that must be satisfied clearer and easier to follow for the reader?

C.  Is it appropriate to clarify that a DS3 must have 28 local voice TNs only if it is fully utilized?

D.  Should it be CLEC’s option to certify to SBC that it will not begin providing service until a local TN is assigned and 911 capability provided?

E.  Does SBC’s example assist the reader in understanding the restrictions on EELs contained in the TRO? 

F.  Should CLEC be required to provide proof of indeterminate type and form to SBC that CLEC satisfies the requirement for a TN and access to 911?  

G.  How shall CLECs provide the certification required for high-cap EELs, particularly if an order encompasses more than one EEL?

H.  How shall CLECs inform SBC that a circuit that was an EEL is no longer in service?

I.   How shall CLECs provide updated certification to SBC?

J.  What process should be sued by SBC and CLECs to correct any instance in which CLEC has an EEL in service, but does not or no longer satisfies the requirements?

K.  What notice of audit should SBC provide to CLEC? 

L.  Is it necessary to specify the type of records CLEC must maintain to demonstrate its entitlement to EELs in the event of an audit?
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	2.20
EELs Eligibility Requirements for Access to Certain UNEs

2.20.1
Notwithstanding anything in this Agreement to the contrary SBC MISSOURI agrees to make available to CLEC Enhanced Extended Links (EELs) and other forms of Unbundled Network Elements Combinations on the terms and conditions set forth below. SBC MISSOURI shall provide UNE combinations upon request, provided that the UNE combination is technically feasible and would not undermine the ability of other carriers to access UNEs or interconnect with SBC MISSOURI’s network.  SBC MISSOURI shall not impose any additional conditions or limitations upon obtaining access to EELs or to any other UNE combinations, other than those set out in the FCC’s Triennial Review Order and in this Attachment 6.    
2.20.1.1
“Enhanced Extended Link” or “EEL” means a UNE combination consisting of an  UNE unbundled loop(s) and unbundled Dedicated Transport, together with any facilities, equipment, or functions necessary to combine those UNEs (including, for example, with or without multiplexing capabilities).  An EEL that consists of a combination of voice grade to DS0 level UNE local loops combined with a UNE DS1 or DS3 Dedicated Transport (a “Low-Capacity EEL”) shall not be required to satisfy the Eligibility Requirements set out in Section 2.20.2 below.  If an EEL is made up of a combination that includes one or more of the following described combinations (the “High-Capacity Included Arrangements”), each circuit to be provided to each customer must terminate in a collocation arrangement that meets the requirements of Section 2.15.3 below (e.g., the end of the UNE dedicated transport that is opposite the end connected to the UNE loop must be accessed by CLEC at such a CLEC collocation arrangement via a cross-connect. unless the EEL is commingled with a wholesale service in which case the wholesale service must terminate at the collocation).  A High-Capacity Included Arrangement is either:   
2.20.1.2.1
an unbundled DS1 loop in combination, or commingled, with a dedicated DS1 transport or dedicated DS3  transport facility or service, or to an unbundled DS3 loop in combination, or commingled, with a dedicated DS3  transport facility or service; or   
2.20.1.2.2
an unbundled dedicated DS1 transport facility in combination, or commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled dedicated DS3 transport facility in combination, or commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS3 or loop or a DS3 or higher channel termination service.
2.20.2
SBC MISSOURI shall make Low Capacity EELs available to CLEC without restriction. SBC MISSOURI shall not provide access to the High-Capacity Included Arrangements (Sections 2.20.1.2.1 and 2.20.1.2.2” only when CLEC satisfies all of the following conditions set forth in Section 2.20.2.1 through 2.20.2.4 for each High-Capacity Included Arrangement requested. 
2.20.2.1
CLEC (directly and not via an Affiliate) has received state certification from the Missouri  Commission to provide local voice service in the area being served.  
2.20.2.2
The following criteria must be  satisfied for each High-Capacity Included Arrangement, e.g., each DS1 UNE loop combined with DS1/DS3 transport
2.20.2.2.1
Each circuit to be provided to each end user customer will be assigned a local telephone number (NPA-NXX-XXXX), including to each DS1 circuit and to each DS1 equivalent circuit of a DS3 EEL.  That is  
2.20.2.2.1.1
, including to each DS1 circuit and to Eeach DS1 equivalent circuit of a DS3 EEL or on any other High-Capacity Included Arrangement, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and.  That is 
2.19.2.2.2
each DS1 equivalent circuit on a DS3 EEL arrangement must have its own Local Telephone Number assignment, so that each fully utilized DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and  In addition, each
2.20.2.2.3
DS1 or DS1 equivalent circuit to be provided to each customer will have 911 or E911 capability prior to the provision of service over that circuit;  CLEC may, at CLEC’s option,  satisfy this condition by certifying at the time it orders the EEL(s) that it will not begin to provide service until a local number is assigned and 911 or E911 capability is provided.  

2.20.2.2.4
Collocation: Each of CLEC’s DS1 and/or DS3 circuit(s) to be provided to each customer will terminate in a collocation arrangement. Where there is no single customer premises, such as where the traffic from multiple DS1 wireline end user loops are aggregated onto a DS3 transport facility, the point of aggregation will serve as the customer premises for purposes of this requirement.  The collocation arrangement cannot be in an Interexchange carrier POP or an Internet service provider POP. However, CLEC may satisfy the collocation requirement through shared collocation or by connecting its EEL to another CLEC’s entrance facility originating in that other CLEC’s collocation space within SBC’s central office; and   

2.20.2.2.5
Each circuit to be provided to each customer will be served by an interconnection trunk that meets the requirements of Section 2.20.4 of this Attachment; and

2.20.2.2.6
For each 24 DS1 EELs loop or the other facilities having  equivalent capacity, CLEC will have at least one active DS1 local service interconnection trunk for the exchange of local traffic.  CLEC is not required to associate the individual EEL collocation termination point with a local interconnection trunk in the same wire center.   
2.20.2.2.7
Switching:  Each EEL loop circuit to be provided to each customer will be served by switching equipment that is a switch capable of switching local voice traffic.  
2.20.3
A collocation arrangement meets the requirements of Section 2.20 of this Attachment if it is: 

2.20.3.1
Established pursuant to Section 251(c)(6) of the Act and located at SBC MISSOURI’ premises within the same LATA as the end user’s premises, when SBC MISSOURI is not the collocator; or

2.19.3.2
Located at a third party’s premises within the same LATA as the end user’s CLEC’s premises, when SBC MISSOURI is the collocator.    
2.20.4
An interconnection trunk meets the requirements of Sections 2.20.2.2.5 and 2.20.2.2.6 of this Attachment if CLEC will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk and the trunk is located in the same LATA as the customer premises served by the Included Arrangement.  
2.20.5
For a new circuit to which Section 2.20.2 applies, CLEC may initiate the ordering process if CLEC certifies that it will not begin to provide any service over that circuit until a Local Telephone Number is assigned and 911/E911 capability is provided, as required by Section 2.20.2.2.1 and Section 2.20.2.2.3, respectively.  In such case, CLEC shall satisfy Section 2.20.2.2.1 and/or Section 2.20.2.2.3 if it assigns the required Local Telephone Number(s), and implements 911/E911 capability, within 30 days after SBC MISSOURI provisions such new circuit.   

2.20.5.1
Existing circuits, including conversions or migrations are governed by Section 2.20.2.  

2.20.6
Before accessing requesting (1) a converted High-Capacity Included Arrangement, (2) a new High-Capacity Included Arrangement, or (3) part of a High-Capacity Included Arrangement that is a commingled EEL as a UNE, CLEC must certify to all of the requirements  set out in Section 2.20.2.  CLEC may provide this certification by sending a confirming letter to SBC MISSOURI or by completing a form provided by SBC MISSOURI either on a single circuit or a blanket basis at CLEC’s option. A disconnect notice for any single circuit shall be sufficient to constitute notification to SBC MISSOURI that a blanket certification for multiple circuits that were part of a single order has been modified.  In addition, CLEC may provide written notification to SBC MISSOURI from time to time, or will provide in response to SBC MISSOURI request made no more often than once each calendar year, certifying that its circuits satisfy all of the requirements of Section 2.20.2.   

2.20.7
In addition to any other audit rights provided for in this Agreement and those allowed by law, SBC MISSOURI may obtain and pay for an independent auditor to audit, on an annual basis, and only based upon good cause CLEC’s compliance in Missouri  with the conditions set out in Section 2.20 2.19.1 through 2.20.4. For purposes of calculating and applying an “annual basis”, it means, for SBC MISSOURI, a consecutive 12-month period, beginning upon SBC MISSOURI’s written notice that an audit will be performed for Missouri , subject to Section 2.20.7.4 of this Section.   
2.20.7.1
To invoke its limited right to audit, SBC MISSOURI will send a Notice of Audit to CLEC, identifying the particular circuits for which SBC MISSOURI alleges non-compliance and the cause upon which SBC MISSOURI rests its allegations.  The Notice of Audit shall also include all supporting documentation upon which SBC MISSOURI establishes the cause that forms the basis of its allegations that CLEC is non-compliant.  Such Notice of Audit will be delivered to CLEC with all supporting documentation no less than thirty (30) calendar days prior to the date upon which SBC MISSOURI seek to commence an audit.          
2.20.7.2
Unless otherwise agreed by the Parties (including at the time of the audit), the independent auditor shall perform its evaluation in accordance with the standards established by the American Institute for Certified Public Accountants (AICPA), which will require the auditor to perform an “examination engagement” and issue an opinion that includes the auditor’s determination regarding CLEC’s compliance with the qualifying service eligibility criteria. The independent auditor’s report will conclude whether CLEC complied in all material respects with this Section 2.20.  
2.20.7.3
Consistent with standard auditing practices, such audits require compliance testing designed by the independent auditor, which typically include an examination of a sample selected in accordance with the independent auditor’s judgment. 
2.20.7.4
Should the independent auditor’s report conclude that CLEC failed to comply in all material respects with Section 2.20, CLEC must true-up any difference in payments paid to SBC MISSOURI and the rates and charges CLEC would have owed SBC MISSOURI beginning from the date that the non-compliant circuit was established as a UNE/UNE combination, in whole or in part (notwithstanding any other provision hereof), but no earlier than the date on which this Section 2.20 of this Attachment is effective.  CLEC shall submit orders to SBC MISSOURI to either convert all noncompliant circuits to the appropriate service or disconnect non-compliant circuits.  Conversion and disconnect orders shall be submitted within 30 days of the date on which CLEC receives a copy of the auditor’s report and CLEC shall begin paying the correct rates and charges for each converted circuit beginning with the next billing cycle following SBC MISSOURI’s acceptance of such order, unless CLEC disputes the auditor’s finding and initiates a proceeding at the Missouri  Commission for resolution of the dispute, in which case no changes shall be made until the Commission rules on the dispute.  With respect to any noncompliant circuit for which CLEC fails to submit a conversion order or dispute the auditor’s finding within such 30-day time period, SBC MISSOURI may initiate and effect such a conversion on its own without any further consent by CLEC.  CLEC must convert the UNE or UNE combination, or Commingled Arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services. Conversion shall not create any unavoidable disruption to CLEC’s customer’s service or degradation in service quality.  Under no circumstances shall conversion result in overtime charges being billed to CLEC for any work performed by SBC MISSOURI unless CLEC agrees to such charges in advance.  Following conversion, CLEC shall make the correct payments on a going-forward basis.  In no event shall rates set under Section 252(d)(1) apply for the use of any UNE for any period in which CLEC does not meet the Service Eligibility Requirements conditions set forth in this Section 2.20 for that UNE, arrangement, or circuit, as the case may be.  Furthermore, if CLEC disputes the auditor’s finding and initiates a proceeding at the Missouri  Commission and if the Commission upholds the auditor’s finding, CLEC shall true-up the payments made at UNE rates and the payments it should have paid.   
2.20.7.4.1
To the extent that the independent auditor’s report concludes that CLEC failed to comply in all material respects with the Service Eligibility Requirements Criteria, CLEC shall reimburse SBC MISSOURI for the actual cost of the independent auditor’s work performed in auditing CLEC’s compliance with the Service Eligibility Requirements and for SBC MISSOURI’ necessary and reasonable internal costs incurred conducting the audit in the same manner and using the same methodology and rates that SBC MISSOURI is required to pay CLEC’s costs under Section 2.20.7.4.2.  
2.20.7.4
To the extent the independent auditor’s report concludes that CLEC complied in all material respects with the Service Eligibility Requirements Criteria, SBC MISSOURI shall reimburse CLEC for its necessary and reasonable staff time and other internal reasonable staff time and other reasonable costs associated with in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc). 
2.20.7.5
CLEC will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, local telephone number assignment documentation, and switch assignment documentation.  CLEC will maintain this documentation for the Term of the Agreement plus a period of two years. 
2.20.8
Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, CLEC shall fully comply with this Section 2.20 in all cases and, further, the failure of SBC MISSOURI to require such compliance, including if SBC MISSOURI provides an EEL(s) or a Commingled EEL(s) that does not meet any eligibility criteria including those in this Section 2.20, shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder.  

2.4.1
Except with respect to EELs High Capacity Arrangements (see section ____), SBC MISSOURI shall provide access to Unbundled Network Elements and combinations of Unbundled Network Elements pursuant to the terms and conditions of this Attachment, without regard to whether CLEC seeks access to the Unbundled Network Elements to establish a new circuit or to convert an existing circuit from a service to Unbundled Network Elements. 

  
	
The Coalition is proposing language that faithfully tracks the FCC’s determinations regarding eligibility requirements for EELs. 
SBC objects to using the term “EELs” in the title of the section of Attachment UNE 6 and, for reasons that we frankly do not understand, insists on using the term “high capacity included arrangements.”  The industry refers to the loop and transport combination as an EEL, the FCC refers to it as an EEL in its orders (including in the TRO and TRRO), and state commissions refer to it as an EEL.  Using another term, especially one as cumbersome and undescriptive as “included arrangements” is not helpful.  

SBC wants to add restrictive language in several places in Section 2.20.  First, in Section 2.20.2.2.1 SBC would require a CLEC to give SBC the local telephone numbers CLEC is assigning to its customer.  That is not a requirement in the FCC’s rule and CLECs strenuously object to supplying this information to SBC.  

A.  In subsection 2.20.1.1 the Coalition adds language regarding low-capacity EELs so that there is no question that DS0 loops combined with DS1 or DS3 transport to form an EEL do not need to meet the eligibility criteria set out later in this section.  

Also, at the very end of that subsection 2.20.1.1 the Coalition adds an introductory phrase that states what the two types of “high-capacity included arrangements” are that must satisfy the eligibility criteria.  SBC objects to this phrase too. 

B., C., & D.  In Sections 2.20.2.2 and 2.20.2.2.1, when one examines SBC’s wording for these two sections together, SBC would require that each DS3 have at least 28 local voice telephone numbers assigned to it.  There would be no ability for a CLEC to use some but not all of the equivalent DS1 circuits---making it an “all or nothing” requirement.  SBC thus limits CLECs’ right to access an EEL that is comprised of a DS3 unless the CLEC can fill it entirely.  The Coalition’s language in Section 2.20.2.2.2. provides that there will be telephone numbers for 28 DS1’s  when the DS3 is “fully utilized,” thereby tying the telephone number requirement to the actual number of DS1 circuits on the DS3 that are being used. 

E.  Last, SBC proposes to add a very long paragraph (section 2.20.2.2.7) “by way of example” that is intended to prevent CLECs from commingling EELs with any other services, although the TRO specifically granted CLECs the right to commingling and did so without these prohibitions.  The convoluted language not only improperly restricts CLECs’ use of EELs, it actively raises more questions for the reader and clarifies nothing.  The Coalition opposes this language.

F. and G.  In Section 2.20.5 SBC would require a CLEC to provide “sufficient proof” that a new EELs circuit will provide 911 service; this type of general language opens the door to allowing SBC to require CLECs to comply with unknown and unstated requirements that CLECs can only guess at today.  

The Coalition has proposed specific language regarding the certification CLECs must provide, language that recognizes that a CLEC may order more than one EEL at a time or may disconnect circuits, and that SBC may reasonably request an updated “certification” as well.  This language is superior to SBC’s but SBC has rejected it in total.   

J. & K.  With respect to SBC’s audit rights regarding EELs, the TRO  specifically granted such rights, but SBC should have some basis, other than curiosity or mere suspicion, for initiating the audit process and CLECs should have advance notice and a simple statement of the reason SBC is initiating an audit.  

Finally with respect to the question of corrective action a CLEC must take if an audit reveals that it did not materially comply with the eligibility criteria, SBC proposes that a CLEC be required to immediately convert the EEL or SBC will do it, and that SBC will not have to wait a full 12 months before conducting another audit on that CLEC, despite the fact that the TRO provides for “annual” audits.   The Coalition’s language does not allow SBC to advance the date on which it can re-audit, and provides an opportunity for a CLEC to dispute the auditor’s findings by initiating a proceeding at the Oklahoma Commission.  

The Coalition’s language is fairer to the CLEC and to its customers, in that it provides for an orderly service transition and an opportunity to contest the auditor’s findings if  the CLEC believes that the error justifies the cost of filing a proceeding at the Commission.  The Coalition’s language also protects SBC’s legitimate financial interest by requiring a true-up. 
L.  No.  CLECs understand that under the terms of this Att 6 their use of EELs is subject to audit and that, if the auditor determines a CLEC did not comply in all material respects with the Service Eligibility Requirements, CLEC must pay the cost of the audit and SBC’s internal costs.  This is sufficient incentive for CLECs to maintain the information on which they will rely.


	2.20
  Eligibility Requirements for Access to Certain UNEs

2.20.1
Except as provided below in this Section 2.20 or elsewhere in the Agreement and subject to this Section and Section 2.18, Conversion of Wholesale Services to UNEs, of this Attachment, SBC MISSOURI shall provide access to UNEs and combinations of UNEs without regard to whether the CLEC seeks access to the UNEs to establish a new circuit or to convert an existing circuit from a service to UNEs.   
2.20.1.1
“Enhanced Extended Link” or “EEL” means a UNE combination consisting of  UNE loop(s) and UNE Dedicated Transport, together with any facilities, equipment, or functions necessary to combine those UNEs (including, for example, multiplexing capabilities). An EEL that consists of a combination of voice grade to DS0 level UNE local loops combined with a UNE DS1 or DS3 Dedicated Transport (a “Low-Capacity EEL”) shall not be required to satisfy the Eligibility Requirements set out in Section 2.20.2 below.   If an EEL is made up of a combination that includes one or more of the following described combinations (the “High-Capacity Included Arrangements”), each circuit to be provided to each customer  is required to terminate in a collocation arrangement that meets the requirements of Section 2.15.3 below (e.g., the end of the UNE dedicated transport that is opposite the end connected to the UNE loop must be accessed by CLEC at such a CLEC collocation arrangement via a cross-connect.  
2.20.1.2.1
an unbundled DS1 loop in combination, or commingled, with a dedicated DS1 transport or dedicated DS3 or higher  transport facility or service, or to an unbundled DS3 loop in combination, or commingled, with a dedicated DS3 or higher transport facility or service; or   
2.20.1.2.2
an unbundled dedicated DS1 transport facility in combination, or commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled dedicated DS3 transport facility in combination, or commingled, with an unbundled DS1 loop or a DS1 channel termination service, or to an unbundled DS3 or loop or a DS3 or higher channel termination service.
2.20.2
SBC MISSOURI shall not provide access to the High-Capacity Included Arrangements (Sections 2.20.1.2.1 and 2.20.1.2.2” unless CLEC satisfies all of the following conditions set forth in Section 2.20.2.1 through 2.20.2.4 for each High-Capacity Included Arrangement requested. 
2.20.2.1
CLEC has received state certification from the TEXAS Commission to provide local voice service in the area being served.  
2.20.2.2
The following criteria must be  satisfied for each High-Capacity Included Arrangement, including, without limitation, each DS1 circuit, each DS3 circuit, each DS1 EEL and each DS1 equivalent circuit on a DS3 EEL: 
2.20.2.2.1
Each circuit to be provided to each end user will be assigned a local telephone number (NPA-NXX-XXXX) that is associated with local service provided within an SBC MISSOURI local service area and within the LATA where the circuit is located (“Local Telephone Number”) prior to the provision of service over that circuit (and for each circuit, CLEC will provide the corresponding Local Telephone Number(s) as part of the required certification; and  
2.20.2.2.1.1
Each DS1 equivalent circuit of a DS3 EEL or on any other High-Capacity Included Arrangement, must have its own Local Telephone Number assignment, so that each DS3 must have at least 28 Local voice Telephone Numbers assigned to it; and.  That is 
2.20.2.2.3
Each circuit to be provided to each end user will have 911 or E911 capability prior to the provision of service over that circuit;  
2.20.2.2.4
Each circuit to be provided to each End User will terminate in a collocation arrangement that meets the requirements of Section 2.20.3 of this Attachment; and  ISSUE 66 ON DPL 6

2.20.2.2.5
Each circuit to be provided to each End User will be served by an interconnection trunk that meets the requirements of Section 2.20.4 of this Attachment; and

2.20.2.2.6
For each 24 DS1 EELs or other facilities having (AGREED TO?) equivalent capacity, CLEC will have at least one active DS1 local service interconnection trunk that meets the requirements of Section 2.20.4 of this Attachment; and   
2.20.2.2.7
Each circuit to be provided to each End User will be served by a switch capable of providing local voice traffic 
By way of example only, the application of the foregoing conditions means that a wholesale or retail DS1 or higher service/circuit (whether intrastate or interstate in nature or jurisdiction) comprised, in whole or in part, of a UNE local loop-Unbundled Dedicated Transport(s)-UNE local loop (with or without multiplexing) cannot qualify for at least the reason that the UNE local loop-Unbundled Dedicated Transport combination included within that service/circuit does not terminate to a collocation arrangement.  Accordingly, SBC MISSOURI shall not be required to provide, and shall not provide, any UNE combination of a UNE local loop and Unbundled Dedicated Transport at DS1 or higher (whether as a UNE combination by themselves, with a network element possessed by CLEC, or pursuant to Commingling, or whether as a new arrangement or from a conversion of an existing service/circuit) that does not terminate to a collocation arrangement that meets the requirements of Section 2.18.3 of this Appendix Lawful UNE.  Section 2.18.2 shall apply in any arrangement that includes more than one of the UNEs, facilities, or services set forth in that Section, including, without limitation, to any arrangement where one or more UNEs, facilities, or services not set forth in Section 2.18.2 is also included or otherwise used in that arrangement (whether as part of a UNE combination, Commingled Arrangement, or otherwise), and irrespective of the placement or sequence of them.   

2.20.4
An interconnection trunk meets the requirements of Sections 2.20.2.2.3 and 2.20.2.2.4 of this Appendix Lawful UNE if CLEC will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk, and the trunk is located in the same LATA as the End User premises served by the Included Arrangement.   

2.20.3
A collocation arrangement meets the requirements of Section 2.20 of this Attachment if it is: 

2.20.3.1
Established pursuant to Section 251(c)(6) of the Act and located at SBC MISSOURI’ premises within the same LATA as the end user’s premises, when SBC MISSOURI is not the collocator; or

2.19.3.2
Located at a third party’s premises within the same LATA as the end user’s CLEC’s premises, when SBC MISSOURI is the collocator.    
2.20.4
An interconnection trunk meets the requirements of Sections 2.20.2.2.5 and 2.20.2.2.6 of this Attachment if CLEC will transmit the calling party’s Local Telephone Number in connection with calls exchanged over the trunk and the trunk is located in the same LATA as the customer premises served by the Included Arrangement.  
2.20.5
For a new circuit to which Section 2.20.2 applies, CLEC may initiate the ordering process if CLEC certifies that it will not begin to provide any service over that circuit until a Local Telephone Number is assigned and 911/E911 capability is provided, as required by Section 2.20.2.2.1 and Section 2.20.2.2.3, respectively.  In such case, CLEC shall satisfy Section 2.20.2.2.1 and/or Section 2.20.2.2.3 if it assigns the required Local Telephone Number(s), and implements 911/E911 capability, within 30 days after SBC MISSOURI provisions such new circuit.  CLEC must provide SBC MISSOURI with sufficient proof that such assignment and/or implementation has occurred by the end of such 30th day 
2.20.5.1
Existing circuits, including conversions or migrations are governed by Section 2.20.2. Section 2.20.5 does not apply to existing circuits to which Section 2.20.2.2.2 applies, including conversions or migrations (e.g., CLEC shall not be excused from meeting the Section 2.20.2.2.1 and Section 2.20.2.2.2 requirements for existing circuits at the time it initiates the ordering process).  

2.20.6
CLEC must provide the certification required by Section 2.18 on a form provided by SBC MISSOURI, on a circuit-by-circuit/service-by-service/Included Arrangement-by-Included Arrangement basis.  

2.20.6.1
If the information previously provided in a certification is inaccurate (or ceases to be accurate), CLEC shall update such certification promptly with SBC MISSOURI 
2.20.7
In addition to any other audit rights provided for in this Agreement and those allowed by law, SBC MISSOURI may obtain and pay for an independent auditor to audit, on an annual basis, applied on a state-by-state basis. CLEC’s compliance in Texas with the conditions set out in Section 2.20 2.19.1 through 2.20.4. For purposes of calculating and applying an “annual basis”, it means, a consecutive 12-month period, beginning upon SBC MISSOURI’ written notice that an audit will be performed for Texas, subject to Section 2.20.7.4 of this Section.   
2.20.7.2
Unless otherwise agreed by the Parties (including at the time of the audit), the independent auditor shall perform its evaluation in accordance with the standards established by the American Institute for Certified Public Accountants (AICPA), which will require the auditor to perform an “examination engagement” and issue an opinion that includes the auditor’s determination regarding CLEC’s compliance with the qualifying service eligibility criteria. The independent auditor’s report will conclude whether CLEC complied in all material respects with this Section 2.20.  
2.20.7.3
Consistent with standard auditing practices, such audits require compliance testing designed by the independent auditor, which typically include an examination of a sample selected in accordance with the independent auditor’s judgment. 
2.20.7.4
Should the independent auditor’s report conclude that CLEC failed to comply in all material respects with Section 2.20, CLEC must true-up any difference in payments paid to SBC MISSOURI and the rates and charges CLEC would have owed SBC MISSOURI beginning from the date that the non-compliant circuit was established as a UNE/UNE combination, in whole or in part (notwithstanding any other provision hereof), but no earlier than the date on which this Section 2.20 of this Attachment is effective, and CLEC must convert the UNE or UNE combination, or commingled arrangement, to an equivalent or substantially similar wholesale service, or group of wholesale services, (and SBC MISSOURI may initiate and effect such a conversion on its own without any further consent by CLEC), and CLEC shall timely make the correct payments on a going-forward basis, and all applicable remedies for failure to make such payments shall be available to SBC MISSOURI.  In no event shall rates set under Section 252(d)(1) of the Act apply for the use of any UNE for any period in which CLEC does not meet the conditions set forth in this Section 2.20 for that UNE, arrangement, or circuit, as the case may be. Also, the “annual basis” calculation and application shall be immediately reset, e.g., SBC MISSOURI shall not have to wait the remaining part of the consecutive 12-month period before it is permitted to audit again in that State.   
2.20.7.4.1
To the extent that the independent auditor’s report concludes that CLEC failed to comply in all material respects with the Service Eligibility Requirements Criteria, CLEC shall reimburse SBC MISSOURI for the actual cost of the independent auditor’s work performed in auditing CLEC’s compliance with the Service Eligibility Requirements and for SBC MISSOURI’ necessary and reasonable internal costs incurred conducting the audit in the same manner and using the same methodology and rates that SBC MISSOURI is required to pay CLEC’s costs under Section 2.20.7.4.2.  
2.20.7.4
To the extent the independent auditor’s report concludes that CLEC complied in all material respects with the Service Eligibility Requirements Criteria, SBC MISSOURI shall  reimburse CLEC for its necessary and reasonable staff time and other internal reasonable staff time and other reasonable costs associated with in responding to the audit (e.g., collecting data in response to the auditor’s inquiries, meeting for interviews, etc). 
2.20.7.5
CLEC will maintain the appropriate documentation to support its eligibility certifications, including without limitation call detail records, local telephone number assignment documentation, and switch assignment documentation.  CLEC will maintain this documentation for the Term of the Agreement plus a period of two years. 
2.20.8
Without affecting the application or interpretation of any other provisions regarding waiver, estoppel, laches, or similar concepts in other situations, CLEC shall fully comply with this Section 2.20 in all cases and, further, the failure of SBC MISSOURI to require such compliance, including if SBC MISSOURI provides a circuit(s), an EEL(s) or a Commingled circuit EEL(s) that does not meet any eligibility criteria including those in this Section 2.20, shall not act as a waiver of any part of this Section, and estoppel, laches, or other similar concepts shall not act to affect any rights or requirements hereunder. 

2.4.1
Except with respect to Arrangements described in Section 2.20, SBC MISSOURI shall provide access to Unbundled Network Elements and combinations of Unbundled Network Elements pursuant to the terms and conditions of this Attachment, without regard to whether CLEC seeks access to the Unbundled Network Elements to establish a new circuit or to convert an existing circuit from a service to Unbundled Network Elements. 


	Although the USTA II decision criticized and the TRRO eliminated the “qualifying services” requirements established by the TRO, there are still conditions in effect for access to UNEs, including the mandatory eligibility criteria applicable to certain loop-transport combinations. 
 

The CLEC formulation is confusing, as it attempts to engraft too much into its 2.20.1 (e.g., trying to include certain exceptions to performing the functions to combine UNEs into the intro), as well as doing it too broadly (not all exceptions recognized, not all limitations arise in the TRO, ignores statutory and other FCC rules). It makes much more sense to deal with those  subjects specifically and separately and then have those apply to EELs and other commingled arrangements, as SBC has proposed with its language.  Elsewhere, the CLECs language contradicts itself (low-capacity EEL available “without restriction” – that simply ignores other FCC rule and statutory criteria).

Also, the CLECs are wrong that the mandatory eligibility criteria apply only to EELS – they also apply to certain commingled arrangements, which by definition include more than UNEs or UNE combinations (such as an EEL).

CLEC’s language should be rejected because it inaccurately reflects the FCC’s order and rules including in 51.318(b). First, CLEC’s language suggests that a State commission has the authority to modify the FCC’s mandatory rules applicable to EELs and high-cap commingled arrangements.  That is erroneous, as the FCC did not provide for any State commission modifications (and could not have, given USTA II), and any State commission attempts to exempt or relieve CLEC obligations would unquestionably be contrary to and inconsistent with controlling law.   See the FCC’s briefing in United States Telecom Ass’n v. FCC, Nos. 00-1012 et al.(D.C. Cir. filed Jan. 16,  2004) see also Brief for the Federal Respondents in Opposition at 21-22, NARUC v. FCC, Nos. 04-12, 04-15 & 04-18 (U.S. filed Sept. 1, 2004)  (“[S]tate laws or rulings inconsistent with the FCC’s unbundling regulations would be inconsistent with the  congressionally authorized ‘implementation of the requirements of [Section 251],’ 47 U.S.C. 251(d)(3)(C), and hence preempted.”) (alteration in original).

CLEC’s audit language is also inappropriate for EELs and commingled arrangements subject to 51.318(b).  The FCC permits annual audits of EELs (and high-cap commingled arrangements, which would not be section 251 UNE combinations, and thus would need to be addressed via SBC MISSOURI’s language to ensure coverage).  The FCC has provided an absolute right to audit (e.g., to the contrary, CLECs attempt to inappropriately condition SBC’s audit right on first providing some allegation and evidence of non-compliance as to specific circuits sought to be reviewed), does not limit SBC MISSOURI’s right to be compensated for a CLEC’s failures for the period beginning on the notice date for the audit to the auditor’s report (and clearly doesn’t immunize the CLEC after the audit report date), or excuse the failure if the CLEC disconnects or converts to a wholesale service.

Moreover, the CLEC Coalition presumes a 271 network element that it may convert to.  There may or may not be one available, but in either event, references to 271 offerings are inappropriate in a 251/252 ICA.  

And, as to any NRCs for the conversion, SBC MISSOURI is required to do work – in this case, due to the CLEC’s violation of the ICA – and SBC MISSOURI cannot be made to bear the burden of those costs caused by such violation.  

Some of CLECs’ objections are simply not well taken, as they argue with verbatim or near verbatim recitations of the FCC rule, at times modified only for ICA context/references, e.g., 2.20.2.2, 2.20.2.2.4, objection to each in 2.20.2.2.3.  

Similarly, CLECs’ objection to the “or higher” language suggests that the CLECs believes that it can avoid the mandatory eligibility criteria by using OCn-level access transport instead of DS1 or DS3 access transport.  Nothing in the TRO or its rules permits that wholesale attempt to end-run the FCC’s criteria meant to prevent CLECs from using high-cap commingled arrangements and UNE combos to replace special access.  

CLECs’ 2.20.2.2.4 attempts to re-write the FCC collocation requirement in a manner not permitted by the FCC, for example, specifically, trying to equate another carrier’s entrance facility with a collocation requirement that meets FCC rule 51.318(c).  Further, SBC does not understand the CLECs attempt to redefine a customer premises as a DS1 loop aggregation point.  There is nothing in the FCC rules that permit, much less require, an SBC central office to be treated as a customer premises in a loop definition.  The customer premise is where it is, which is at the opposite end of SBC’s MDF or its equivalent.

SBC does not understand the lack of “association” between the EEL termination point and the interconnection point.  The FCC rule requires “each circuit” to be “served by an interconnection trunk”.  The CLECs language seeks to avoid that connection, and instead let the CLEC point so some other interconnection trunk somewhere else, as if this were merely a counting exercise.

There is no basis for CLEC’s proposal to use a “blanket” certification that each and every order.  Given that SBC has a limited right to reject the CLEC’s requests if it provides the certification, to avoid audits, requests made in error, disputes, etc., the CLEC must be required to certify for each circuit as part of the requesting process, in order to demonstrate that it has done the necessary analysis and factual inquiry that its request meets the FCC’s rules.   It is required to do so for UNE loops and UNE dedicated transport at the time requested; doing so here imposes no additional burden.  Instead, it helps ensure that the CLEC’s request is an appropriate and authorized request. 

 

	Both Parties’ Issue Statement: This is SBC’s issue statement:

What is the appropriate commingling order charge that SBC can charge CLEC? 

Issue statements by CLEC Coalition:

A.  Should SBC be required to act promptly to determine whether new processes and procedures are needed with respect to commingled arrangements permitted by the TRO?  
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	SBC 2.18.1.3, 2.18.8

CC 2.18.1.3
	2.18.1.3
Where processes, including ordering and provisioning processes, for any Commingling or Commingled Arrangement available under to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC-MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions applicable under Commission-approved tariffs or this interconnection agreement.  SBC-MISSOURI shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, SBC-MISSOURI shall promptly determine what new processes are necessary. The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable provided, however, that compliance with such guidelines shall not delay SBC-MISSOURI’s implementation of Commingling beyond the date on which this Agreement is approved.

	SBC’s statement of the issue seems to be in error.  The Coalition poses the issue in two forms, both of which are aimed at requiring SBC to take action  to implement a requirement it has had ample notice of for over a year. 

As is true of the dispute over processes for ordering and provisioning conversions of wholesale services to UNEs under Section 251,  SBC is not proposing a specific date by which it will make these processes available  CLECs’ ability to order commingling and commingled arrangements was unaffected by USTA II, thus there has never been any doubt that SBC would be required to provide this.  Furthermore, the Coalition gave SBC a list of particular commingled arrangements that it desired to have avaialble  as of the date this agreement is approved by the Commission. 

SBC’s argument seems to be that because it cannot anticipate every type of commingled arrangmement that a CLEC could order, it should not be required to deal now with what it knows CLECs will order because (1) CLECs have already made requests in other states; (2) SBC must know that CLECs will seek as commingled arrangments all of the “combinations” they use now that will no longer be “Section 251 UNE combinations” as certain UNEs no longer will be required to be unbundled under Section 251 or not required to be made available in all locations, or will be capped.   These services are now ordered through LSRs if they are UNEs and ASRs if they are special access.  The ordering processes for these elements exist, the only question is how to treat them if ordered to form a commingled arrangement.  The industry is far more mature in its service arrangements than it was when combinations were first being made available.   
    
	2.18.1.3
Where processes, including ordering and provisioning processes, for any Commingling or Commingled Arrangement available under to this Agreement (including, by way of example, for existing services sought to be converted to a Commingled Arrangement) are not already in place, SBC-MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions.  SBC-MISSOURI shall use existing ordering and provisioning processes already developed for other UNEs, if possible; if doing so is not possible, SBC-MISSOURI shall within an agreed upon timeframe determine what new processes are necessary. The Parties will comply with any applicable Change Management guidelines or BFR guidelines as applicable provided, however, that compliance with such guidelines shall not delay SBC-MISSOURI’s implementation of Commingling beyond the agreed upon timeframe 
2.18.8
Commingling in its entirety (including its definition, the ability of CLEC to Commingle, SBC MISSOURI’s obligation to perform the functions necessary to Commingle, and Commingled Arrangements) shall not apply to or otherwise include, involve or encompass SBC MISSOURI offerings pursuant to 47 U.S.C. § 271 that are not UNEs under 47 U.S.C. § 251(c)(3).

	While Issue 11 is similar to Issue 8 above, this issue deals with the commingling of services rather than conversions.  To the point raised in this issue, the terms, conditions and rates evolving from the completion of these new processes need to be added to the interconnection agreement rather than moving between the ICA and a tariff. Without this protection, the adoption of the CLEC of “applicable under Commission-approved tariffs or this interconnection agreement” – otherwise, may lead to CLEC claims that we have to make process available and/or not charge unless some charge in ICA is applicable – as if charges could be included in advance of having processes available.

Notwithstanding CC’s assertion, to the contrary, it is impossible for SBC MISSOURI to anticipate each and every possible commingled arrangements that CLECs may actually want to order, and to have processes available for it.   As the desired commingled arrangements are identified and defined, SBC MISSOURI will develop processes to support them.  Nevertheless, based upon what SBC  believed would be common requests for commingling and in anticipation of the approval of ICAs containing terms and conditions related to Commingling under the TRO, SBC has been developing and testing processes for certain commingling arrangements.  

This approach is no different than the way UNE combos became available – certain combos were very common and commonly sought, and those became available first as the needed processes were developed and tested to ensure they worked.  

Although CC attempts to insinuate that SBC is at fault for not having processes ready for any commingling that the CLECs may want, the industry is still in the early days of commingling, inasmuch as before it was prohibited. It is hardly surprising that mature processes are not yet available.

SBC MISSOURI has every incentive to mechanize as quickly as possible because manual requests must be handled manually in SBC MISSOURI’s LSC.  Mechanization, once it becomes cost effective, is good for both CLECs and SBC.  

For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted.  
 

	Issue Statement:

Should SBC require CLEC to submit a BFR for every commingling request?

Issue Statement by CLEC Coalition:  

Should SBC establish ordering processes for commingled arrangements?
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	SBC 2.18.4, 2.18.4.1, 2.18.4.2

CC  2.19.4, 2.19.4.2, 2.19.4.3
	2.19.4  The Parties agree that the Commingled Product Set identified in Exhibit A to this Attachment shall be available to CLEC upon request as of the effective date of this Agreement.  All other requests shall be made by CLEC in accordance with the bona fide request (BFR) process set forth in this Attachment.  

2.19.4.2 
When ordering Commingling or a Commingled Arrangement, CLEC must designate among other things the UNE(s), combination of UNEs, and the facilities or services that CLEC has obtained at wholesale from SBC-MISSOURI or another ILEC sought to be Commingled and the needed location(s), the order in which such UNEs, such combinations of UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.  SBC MISSOURI shall implement CLEC’s request for Commingling or Commingled Arrangement in a manner that minimizes  disruption to CLEC’s customer’s service.
2.19.4.3
SBC MISSOURI shall charge CLEC the non-recurring and recurring rates applicable to the UNE(s), facilities or services that CLEC has obtained at wholesale from SBC MISSOURI.  If any Commingling  requested by CLEC requires physical work to be performed by SBC MISSOURI, and if an existing charge applies to that work, SBC MISSOURI shall so inform CLEC and, in such instance, SBC MISSOURI shall charge CLEC. A fee shall be calculated using the Time and Material charges as reflected in Appendix Pricing.  for Commingling.  With respect to a BFR in which CLEC requests SBC-MISSOURI to perform work that SBC MISSOURI is not required to perform  CLEC shall be charged on a time and materials basis for work performed by SBC MISSOURI.  For any work performed by a third party vendor, CLEC shall be charged the vendor’s actual price for the work performed, including any discount the vendor may provide to SBC MISSOURI under a master agreement if one exists. 

	As stated above, CLECs have provided SBC a product set of commingled arrangements they wish to be able to obtain immediately upon Commission approval of this agreement.  This list does not include all the commingled arrangements CLECs are entitled to, but it was created and provided to SBC in response to SBC’s claim that it should not be required to do anything because it cannot anticipate all possible arrangments CLECs may desire.  It is important to recall that the FCC determined CLECs should be allowed to commingle faciliteis becasue the ILECs have always done that and because commingling is an efficient way to design and use the network.  Thus, SBC certainly could begin by assuming that CLECs would want to do the same types of commingling that SBC does for itself.  

The BFR process is a long process and there is no gaurantee that SBC will provide anything that a CLEC requests through that process.  CLECs should not be required to wait months to obtain any and every commingled arrangemnt they need.  SBC should not be able to force all commingled arrangement requests into the BFR process.  
Although SBC’s development of a product list to be placed on its website is a move toward providing commingled arrangments, that list does not include all the arrangments CLECs’ have identified.  Moreover the ordering process SBC has specified is cumbersome and will delay provisioning because the orders will fall out for manual processing.  Finally, the website is within SBC’s sole control and SBC could remove any commingled arrangment or change the manner in which it is to be ordered or provided at any time.
	 2.19.4 In accordance with and subject to the provisions of this Section 2.18, any request by CLEC for to perform the functions necessary to Commingle (as well as requests where CLEC also wants to complete the actual Commingling), shall be made by CLEC in accordance with the bona fide request (BFR) process set forth in this Attachment.  

2.19.4.1
SBC MISSOURI is developing a list of Commingled Arrangements that will be available for ordering, which list will be made available in the CLEC Handbook and posted on “CLEC On-line.”  Once that list is included in the CLEC Handbook or posted, whichever is earlier, CLEC will be able to submit orders for any Commingled Arrangement on that list without a BFR.  The list may be modified, from time to time.

2.19.4.1 Any CLEC request for a Commingled Arrangement not found on the then-existing list of orderable Commingled Arrangements must be submitted via the bona fide request (BFR) process.  
In any such BFR, CLEC must designate among other things the UNE(s), combination of UNEs, and the facilities or services that CLEC has obtained at wholesale from SBC-KANSAS sought to be Commingled and the needed location(s), the order in which such UNEs, such combinations of UNEs, and such facilities and services are to be Commingled, and how each connection (e.g., cross-connected) is to be made between them.  
2.19.4.2
SBC MISSOURI shall charge CLEC the non-recurring and recurring rates applicable to the UNE(s), facilities or services that CLEC has obtained at wholesale from SBC MISSOURI.  If any Commingling  requested by CLEC requires physical work to be performed by SBC MISSOURI, and if an existing charge applies to that work, SBC MISSOURI shall so inform CLEC and, in such instance, SBC MISSOURI shall charge CLEC. A fee shall be calculated using the Time and Material charges as reflected in Appendix Pricing.  SBC-MISSOURI’s Preliminary Analysis to the BFR shall include an estimate of such fee for the specified Commingling.  With respect to a BFR in which CLEC requests SBC-KANSAS to perform work not required by this Section 2.14.4, CLEC shall be charged a market-based rate for any such work.

	See Issue 11 above.  It is impossible for SBC MISSOURI to anticipate each and every possible commingled arrangements that CLECs may actually want to order.  As the desired commingled arrangements are identified and defined, SBC MISSOURI will develop processes and those arrangements will likely no longer require a BFR.  Until then, and then for new/other arrangements, CLECs will submit BFRs and SBC MISSOURI will engage, as it always has, in discussions with the CLEC to facilitate implementation, assuming the BFR meets the threshold requirements of applicable law and the CLEC’s contract.

That said, SBC MISSOURI, in anticipation of the approval of ICAs containing terms and conditions related to Commingling under the TRO, is developing processes for commingling but the processes are not mature enough for SBC MISSOURI to be able to agree in interconnection agreement language that any particular commingled arrangements will be available on a certain date.  All parties are working to assess how the TRO commingling affects their business plans and in the stages of implementing changes, so it is hardly surprising that mature processes are not yet available.

As to timing of availability of new processes, see Issue 8 above.

The Commission should reject the CLEC Coalition’s “or another ILEC” insert into Section 2.18.4.1.  SBC MISSOURI’s commingling obligation does not extend to other ILEC’s wholesale services, per the TRO.  SBC MISSOURI is not required to perform that commingling, nor is a CLEC permitted to commingle SBC MISSOURI UNEs with other ILEC’s services.

The CLEC Coalition objects to a market-based rate for work SBC MISSOURI performs that it’s not required to do so.  SBC MISSOURI should be able to set the charge for such non-reg work; if CLEC doesn’t want to pay SBC MISSOURI for a market rate, then the CLEC should perform the work itself or arrange for someone else to do it, rather than try to dictate a price to SBC MISSOURI.

For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted.  
 

	SBC’s Issue Statement:

Should the ICA set forth specific requirements for commingling?

Issue Statement by CLEC Coalition:  

Is CLECs’ language a clearer and more direct statement of the requirements applicable to obtaining commingled arrangements?


	14
	SBC 2.18.6, 2.18.7, 2.18.9.2

CC  2.19.6, 2.19.7, 2.19.9.1, 2.19.9.2 
	2.19.6 
Nothing in this Agreement shall impose any obligation on SBC MISSOURI to allow or otherwise permit Commingling, a Commingled Arrangement, or to perform the functions necessary to Commingle, or to allow or otherwise permit CLEC to Commingle or to make a Commingled Arrangement, beyond those obligations imposed by the Act, including the rules and orders of the FCC, or by the Missouri Commission or court decision.  NOTE—the following language is only to be included as a modification to SBC’s proposed language if it accepted by the Missouiri Commission:    any imposed by statute, or by FCC or Missouri Commission rule, such 
2.19.7
Where a Commingled Arrangement to be provided to CLEC involves a Section 251 UNE combination as well as Commingling, the eligibility criteria applicable, if any exist, to both Commingling and combinations must be fulfilled.

2.19.9.1 Is connected to, attached to, linked to, or combined with, a facility or service obtained at wholesale from SBC MISSOURI; or

2.19.9.2 
Shares part of SBC MISSOURI’s network with access services. 


	

CLECs’ proposed langauge in dispute here is far simpler and more direct.  It sets out the requirements that CLECs must comply with.  It does not include vague language that “includes without limitation” various requirements not set forth in this contract attachment.

CLECs language tracks the FCC’s decisions in the TRO regarding the ILECs’ obligation to provide commingled arrangments.

	2.18.6    Nothing in this Agreement shall impose any obligation on SBC MISSOURI to allow or otherwise permit Commingling, a Commingled Arrangement, or to perform the functions necessary to Commingle, or to allow or otherwise permit CLEC to Commingle or to make a Commingled Arrangement, beyond those obligations imposed by the Act, including the rules and orders of the FCC  The preceding includes without limitation that SBC MISSOURI shall not be obligated to Commingle network elements that do not constitute required UNEs under 47 U.S.C. § 251(c)(3) (including those network elements no longer required to be so unbundled), or where UNEs are not requested for permissible purposes.  If CLEC does not meet the applicable eligibility criteria including Statutory Conditions, or, for any reason, stops meeting the eligibility criteria, including Statutory Conditions, for a particular UNE involved or to be involved in a Commingled Arrangement, CLEC shall not request such Commingled Arrangement or continue using such Commingled Arrangement.
2.18.7
In the event that Commingling involves SBC-MISSOURI performing the functions necessary to combine UNEs (e.g., make a new combination of UNEs), and including making the actual UNE combination, then Section 2.18.3 shall govern with respect to that UNE combining aspect of that particular Commingling and/or Commingled Arrangement.

	SBC MISSOURI does not agree that it is unnecessary to include this language in the Section related to Commingling, or that it is the same as language elsewhere in the Attachment, as CLEC suggests.   The language is intended to avoid potential post-arbitration disputes and claims that the limitations set forth in the proposed 2.11.6 somehow do not or no longer apply in the commingling contest.

CLEC’s language suggests that a State has the authority to modify the FCC’s mandatory rules applicable to EELs and high-cap commingled arrangements.  That is erroneous, as the FCC did not provide for any State or State commission modifications (and could not have, given USTA II), and any State commission attempts to exempt or relieve CLEC obligations would unquestionably be contrary to and inconsistent with controlling law.   See the FCC’s briefing in United States Telecom Ass’n v. FCC, Nos. 00-1012 et al.(D.C. Cir. filed Jan. 16,  2004) see also Brief for the Federal Respondents in Opposition at 21-22, NARUC v. FCC, Nos. 04-12, 04-15 & 04-18 (U.S. filed Sept. 1, 2004)  (“[S]tate laws or rulings inconsistent with the FCC’s unbundling regulations would be inconsistent with the  congressionally authorized ‘implementation of the requirements of [Section 251],’ 47 U.S.C. 251(d)(3)(C), and hence preempted.”) (alteration in original).

CLEC Coalition’s objection to SBC MISSOURI’s 2.18.7 is not well-taken.  That provision only clarifies that where a UNE combination is involved in commingling (e.g., combining/connecting one UNE to another), then the UNE combining provisions apply to that activity.  A CLEC doesn’t somehow “escape” those provisions by  requiring the combining to be done as part of a “larger” commingling request. 

For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted.  
 

	SBC’s Issue Statements:

1) What loop types should be contained in the ICA in light of the TRRO? 

2) Should CLEC be required to operate a loop within the technical parameters accepted in the industry and as explicitly agreed by the Parties in Attachment UNE?

3)  Is CLEC allowed to order DS3 Loops following the TRRO?
Should DS1 and DS3 loops be provided without the restrictions lawfully allowed by the FCC in the TRO Remand?

Is it appropriate to define the term "building" with a definition that is not consistent with the FCC's TRRO rule for DS1 and DS3 loop impairment and caps?
Coalition’s statement of the Issue:

17(A)   Definition of a fiber-based collocator

Given the FCC’s articulated purposes and its analysis in determining when CLECs are impaired without access to high-capacity loops and transport as Section 251 UNEs, how should the term “fiber-based” collocator be defined in this agreement?

17(B)  Definition of Building

Given the FCC’s articulated purposes and its analysis in determining when CLECs are impaired without access to high-capacity loops as SEction 251 UNEs, how should the term “building” be defined in this agreement?

17(C) CLEC transition to other services

What requirements should govern CLECs’ move to other services and off Section 251 UNEs?
17(D)  Coalition Issue #  140 originally (old Coalition issue # 111 also dealt with cross-connects)

Should SBC’s language in Section 4.8.3 be clarified to exclude cross-connects under the collocation tariff?
	17
	SBC 4.2, 4.4, 4.4.2, 4.4.3, 4.4.4, 4.4.5, 4.5., 4.5.1, 4.7.2 

CC 4.2, 4.4.4.2, 4.7,  4.7.1, 4.7.1.1, 4.7.1.2, 4.7.1.3, 4.7.1.3.1, 4.7.2, 4.7.3, 4.7.4,  4.8, 4.8.1, 4.8.2,  4.8.3,  15.3.10, 15.3.11, 15.3.12, 15.3.16 
	4.2
Pursuant to applicable FCC rules, a local loop UNE is a dedicated transmission facility between a distribution frame (or its equivalent) in an SBC MISSOURI Central Office and the loop demarcation point at an premises.  Therefore, consistent with the applicable FCC rules, SBC MISSOURI will make available the UNE loops set forth herein below between a distribution frame (or its equivalent) in an SBC MISSOURI Central Office and the loop demarcation point at an End User premises.  The Parties acknowledge and agree that SBC MISSOURI shall not be obligated to provision any of the UNE loops provided for herein to cellular sites.  Where applicable, the local loop includes all wire within multiple dwelling and tenant buildings and campuses that provides access to End User premises wiring, provided such wire is owned or controlled by SBC MISSOURI.  The local loop UNE includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and line conditioning. CLEC agrees to operate each loop type within the technical descriptions and parameters accepted within the industry. 

4.4.4.2
DS1 loops will be available to CLEC, without limitation, regardless of the technology used to provide such loops, e.g., 2-wire and 4-wire HDSL or SHDSL, fiber optics, used by SBC MISSOURI to provision such loops. 

4.7
Quantity and Location Limitations on Access to DS1 and DS3 Loops obtained under this Agreement Section 251 unbundling

4.7.1
The FCC determined in the TRRO that CLECs’ access to high-capacity loops under Section 251 shall be limited with respect to loops obtained to serve buildings in certain locations.  For purposes of this Section 4.7, the following definitions apply:
(A)
A “fiber-based collocator” is defined in accordance with 47 C.F.R. 51.5.  In addition, for purposes of tallying the number of fiber-based collocators in an SBC wire center, the term does not include (1) AT&T, (2) TCG   

(B)
A “building” is a permanent physical structure in which people reside, or conduct business or work on a daily basis and which has a unique street address assigned to it.  With respect to a multi-tenant property with a single street address,  an individual tenant’s space shall constitute one building for purposes of this Attachment (1) if the multi-tenant structure  is subject to separate ownership of each tenant’s space, or (2) if the multi-tenant structure is under single ownership and there is no centralized point of entry in the structure through which all telecommunicatiosn services must transit.   As an example only, a high-rise office building with a general telecommunications equipment room through which all telecommunications services to that building’s tenants must pass would be a single “building” for purposes of this Section 4.7. A building for purposes of this Section 4.7 does not include convention centers, arenas, exposition halls, and other locations that are routinely used for special events of limited duration.  Two or more physical structures that share a connecting wall or are in close physical proximity shall not be considered a single building solely because of a connecting tunnel or covered walkway, or a shared parking garage or parking area so long as such structures have a unique street address.  Under no circumstances shall educational, governmental, medical, research, manufacturing, or transportation centers that consist of multiple permanent physical structures on a contiguous property and are held under common ownership be considered a single building for purposes of this Section 4.7.   

(C)
A “business line” is defined in accordance with 47 C.F.R. 51.5.  

4.7.1.1
SBC shall provide CLEC DS1 loops to any building that is not served by an SBC wire center with at least 60,000 business lines and at least four-fiber based collocators, except that CLEC shall not be entitled to obtain more than 10 DS1 loops to a single building.  

4.7.1.2
SBC shall provide CLEC DS3 loops to any building not served by a wire center with at least 38,000 business lines and at least four fiber-based collocators, except that CLEC shall not be entitled to obtain more than one DS3 loop to a single building.   

4.7.1.2.1 DS3 Loop Declassification.   

4.7.1.3
for UNEs that are Declassified during the Term of the Agreement.”  

4.7.1.3.1
for UNEs that are Declassified during the Term of the Agreement” 

4.7.2
Until February 1, 2005, CLEC shall be entitled to order and SBC shall provision DS1 and DS3 loops that CLEC orders for the purpose of  serving CLEC’s embedded customer base.  CLEC shall self-certify, if requested to do so by SBC, that a DS1 or DS3 CLEC orders is to be used to serve CLEC’s embedded customer base.  Any DS1 or DS3 SBC provisions prior to March 11, 2005, and that does not satisfy the criteria set out in Section 4.7.1 above shall be subject to the transition plan set forth in Section 4.8 below.   

4.7.3
CLEC shall undertake a reasonably diligent inquiry to determine whether an order for a DS1 or DS3 UNE loop intended to be used to serve a new customer (i.e. ordered on or after March 11, 2005 and, therefore, not part of CLEC’s embedded customer base) satisfies the availability criteria set forth in Section 4.7.1 above prior to submitting its order to SBC.  SBC has posted and will post a list to its CLEC-Online website, identifying the wire centers where DS1 and DS3 UNE Loops are Declassified under Sections 4.7.1.1.1 and 4.7.1.2.2, above, and those Sections shall apply.  For situations where SBC’s posted list does not identify a wire center(s) relevant to CLEC’s order for DS1 or DS3 UNE Loop(s), CLEC shall self-certify, if requested to do so by SBC, that based on that reasonable inquiry it is CLEC’s reasonable belief, to the best of its knowledge, that its order satisfies the criteria in Section 4.7.1 as to the particular UNE(s) sought.  SBC shall provision the requested DS1 or DS3 loop in accordance with CLEC’s order and within SBC’s standard ordering interval applicable to such loops.  SBC shall have the right to contest such orders, and CLEC’s ability to obtain a requested DS1 or DS3 UNE Loop only after provisioning, by notifying CLEC in writing of its dispute and, if the Parties are unable to resolve the dispute to both Parties’ satisfaction within 30 days of SBC’s written dispute notice, either Party may directly pursue any available legal or equitable remedy for resolution of the dispute. If the Parties determine through informal dispute resolution or if it is otherwise determined in a legally binding way (i.e. the determination has not been stayed pending appeal, if an appeal is being pursued) that CLEC was not entitled to the provisioned  DS1 or DS3 UNE Loop, the rates paid by CLEC for the affected Loop shall be subject to true-up and CLEC shall be required to transition from the UNE DS1 or DS3 Loop to an alternative service/facility within 30 days of such determination.  If CLEC does not transition the Loop within the 30 day period, then SBC MISSOURI.

4.7.4
SBC shall have the right to contest CLEC’s ability to obtain a requested DS1 or DS3 loop only after provisioning.  Disputes regarding CLEC’s access to DS1 and DS3 loops provided under Section 251 shall be addressed through the dispute resolution process set out in this Agreement.  If the Parties determine through informal dispute resolution or if formal dispute resolution through arbitration at the state Commission or otherwise determines that CLEC was not entitled to the provisioned  DS1 or DS3 loop under Section 251, the rates paid by CLEC for the affected loop shall be subject to true-up and CLEC shall be required to transition from the Section 251 UNE DS1 or DS3 loop to another wholesale service within 30 days of the determination.  If CLEC does not transition the loop within the 30 day period, then SBC MISSOURI may disconnect the loop.  Conversion of DS1 and DS3 loops shall be performed in a manner that minimizes the disruption or degradation to CLEC’s customer’s service.  
4.8
Transition for existing Section 251 unbundled DS1 and DS3 Loops  

4.8.1
CLEC shall have until March 12, 2006, to transition its network facilities that it uses to serve its embedded customer base from SBC-provided DS1 and DS3 loops that do not comply with the requirements of Section 4.7.1 above and therefore are no longer required to be unbundled under Section 251.  CLEC may transition from these Declassified DS1 and DS3 loops to other wholesale facilities, including special access, DS1 and DS3 loops unbundled under Section 271, wholesale facilities obtained from other carriers or self-provisioned facilities.  

4.8.2
SBC MISSOURI will provide written notice to CLEC no later than February 10, 2006 of the DS1 and DS3 loops that are required to be transitioned to other facilities by March 11, 2006. If CLEC has not submitted an LSR or ASR, as applicable, to SBC MISSOURI requesting conversion of the Declassified loop(s) to a Section 271 unbundled DS1 and/or DS3 loops or to another wholesale service, then on March 11, 2006, SBC MISSOURI shall convert the Declassified loop(s) to an analogous access service, if available, or if no analogous access service is available, to such other service arrangement as SBC MISSOURI and CLEC may agree upon (e.g., via a separate agreement at market-based rates or resale).   Conversion of loops shall be performed in a manner that minimizes the disruption or degradation to CLEC’s customer’s service, and at no charge to CLEC.
4.8.3
As of the date of conversion of DS1 and/or DS3 loops under Section 4.8.2 above, any services or products provided by SBC MISSOURI in conjunction with such Loops (e.g. Cross-Connects) shall be billed at wholesale rates.  Cross-connects obtained under SBC MISSOURI’ physical collocation tariff shall not be repriced to access rates.  

15.3.10
4-Wire Digital Loop to Collocation

15.3.11
4-Wire Digital Loop to UNE Connection Methods point of access 

*15.3.12
4-Wire Digital Loop to Collocation/Mux(without testing)

15.3.16
DS3 loop to Collocation 


	In the TRRO the FCC analyzed impairment in terms of the economics of constructing one’s own facilities and having an opportunity to serve a market sufficiently large to made that deployment viable for a reasonably efficient competitior.  The FCC determind that where a other carriers had found it economic to construct collocations and where the number of business customers had reached certain thershold levels that CLECs were not impaired.  The language in dispute here implements the restictions and limitations on CLECS’ access to high-capacity loops and transport (and dark fiber transport) as SEction 251 UNEs.

 The language is written to impose the frewest restrictions possible, but it explicitly encompasses all of the restrictions and limitations imposed by the FCC in ther TRRO with respect to high-capacity loops made available under Section 251.

ISSUE 17(A)


In this regard, CLECs propose a derfinition of a “fiber-based collocator” that implements the FCC’s analysis that it is the presence of unaffiliated competitors providing local service that is the indicator that CLECs are not impaiied.  The FCC’s analysis focused heavily on the presence of competitors who had invested in collocations as one of the two indicia of other CLECs’ ability to build for themselves or obtain faciliteis from entities other than the ILECs.  AT&T’s acquisition by SBC is an indication not only of the relative weakness of a once-stong local competitor, but also of the expiration of a competitive source of facilities that now will be part of the ILEC.  In other words one of the sources of competitively provided facilities to CLECs is disappearing.  Thus, the upcoming acquisition of AT&T, an event not considered when the FCC conducted its analysis, the defintion treats AT&T as an affilate of SBC for purposes of the tally of collocators.

ISSUE 17(B)

CLECs similarly provide a definition of a “building” that is both intuitively correct to a lay person who would be a customer of CLEC’s service and implements restrictions in terms that are familiar to the telecommunications industry.   CLECs definition recognizes that buildings exist with separate identiies even if there is an underground or overhead walkway or a shared garage.  CLECs’ defintion recognzes that not all commercial buildings have a central telephone area through which telecommunications facilities enter the structure.  It also focuses, as the FCC did, on commercial buildings.  
Issue 17(C)


The CLECs’ have set forth a detailed  process for the transition from using Section 251 UNE loops to other services, one that provides CLECs an opportunity to perform an orderly transfer of customers and an orderly change in business operations.  The FCC in the TRRO specifically recognized the need for an orderly transition and established the 12-mont and 18-month transition period to allow for such transition.

Issue 17(D)

Yes.  The rates, terms and conditions in the collocation tariff should control for all cross-connects ordered and used for collocation arrangements.


	4.2
Pursuant to applicable FCC rules, a local loop UNE is a dedicated transmission facility between a distribution frame (or its equivalent) in an SBC MISSOURI Central Office and the loop demarcation point at an End User premises.  Therefore, consistent with the applicable FCC rules, SBC MISSOURI will make available the UNE loops set forth herein below between a distribution frame (or its equivalent) in an SBC MISSOURI Central Office and the loop demarcation point at an End User premises.  The Parties acknowledge and agree that SBC MISSOURI shall not be obligated to provision any of the UNE loops provided for herein to cellular sites or to any other location that does not constitute an End User premises.  Where applicable, the local loop includes all wire within multiple dwelling and tenant buildings and campuses that provides access to End User premises wiring, provided such wire is owned and controlled by SBC MISSOURI.  The local loop UNE includes all features, functions and capabilities of the transmission facility, including attached electronics (except those electronics used for the provision of advanced services, such as Digital Subscriber Line Access Multiplexers), and line conditioning (subject to applicable charges in Appendix Pricing).  Lawful Local Loop includes, but is not limited to copper loops (two-wire and four-wire analog voice-grade copper loops, digital copper loops [e.g., DS0s and integrated services digital network lines]), as well as two-wire and four-wire copper loops conditioned, at CLEC request and subject to charges, to transmit the digital signals needed to provide digital subscriber line services),  .  Lawful UNE DS1 Digital Loops (where they have not been Declassified and subject to caps set forth in Section XXXX, below) and  Lawful UNE DS3 Digital Loops (where they have not been Declassified and subject to caps set forth in Section XXXXX, below), where such loops are deployed and available in SBC MISSOURI wire centers.  CLEC agrees to operate each loop type within the technical descriptions and parameters accepted within the industry.  

4.4.4.2
DS1 loops (where they have not been Declassified and subject to caps set forth in Section XXXX) However, notwithstanding this Section 4.4.4.2, access to Lawful UNEs is provided under this Agreement over such routes, technologies, and facilities as SBC MISSOURI may elect at its own discretion.  
4.4.4.3
DS1 UNE Digital Loops will be offered and/or provided only where such Loops have not been Declassified.

4.4.4.4 The procedures set forth in Section 4.4.4.5, below will apply in the event DS1 Digital Loops (DS1) are or have been Declassified.  

4.4.4.5
DS1 Loop “Caps”

SBC MISSOURI is not obligated to provide to CLEC more than ten (10) DS1 UNE loops per requesting carrier to any single building in which DS1 Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Loops once CLEC has already obtained ten DS1 UNE Loops at the same building.  If, notwithstanding this Section, CLEC submits such an order, at SBC MISSOURI’s option it may accept the order, but convert any requested DS1 UNE Loop(s) in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS1 UNE Loop(s) as of the date of provisioning.  

4.4.5
DS3 Digital Loop 

4.4.5.1
A DS3 loop provides a digital, 45 Mbps transmission facility from the SBC MISSOURI Central Office to the end user premises. 
4.4.5.2
DS3 UNE loops will be offered and/or provided only where such Loops have not been Declassified.

4.4.5.3
The procedures set forth in Section 4.4.5.4, below will apply in the event DS3 Digital Loops are or have been Declassified.

4.4.5.4
DS3 Loop “Caps”

SBC MISSOURI is not obligated to provide to CLEC more than one (1)  DS3 UNE loop per requesting carrier to any single building in which DS3 UNE Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Loops once CLEC has already obtained one DS3 UNE Loop at the same building.  If, notwithstanding this Section, CLEC submits such an order, at SBC MISSOURI’s option it may accept the order, but convert any requested DS3 UNE Loop(s) in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS3 UNE Loop(s) as of the date of provisioning.  
4.7
Quantity and Location Limitations on Access to DS1 and DS3 Loops obtained under this Agreement.
4.7.1

(A)
A “fiber-based collocator” is defined in accordance with 47 C.F.R. 51.5.  

(B)
 The term "same building" is to be interpreted to mean a structure under one roof or two or more structures on one premises which are connected by an enclosed or covered passageway.

(C)
A “business line” is defined in accordance with 47 C.F.R. 51.5.  

4.7.1.1
  DS1 Loop “Caps”--SBC is not obligated to provide to CLEC more than ten (10) DS1 UNE loops per requesting carrier to any single building in which DS1 Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Loops once CLEC has already obtained ten DS1 UNE Loops at the same building.  If, notwithstanding this Section, CLEC submits such an order, at SBC MISSOURI’s option it may accept the order, but convert any requested DS1 UNE Loop(s) in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS1 UNE Loop(s) as of the date of provisioning. 

4.7.1.1.1
DS1 Loop Declassification --Subject to the cap described in Section 4.7.1.1, SBC shall provide CLEC with access to a DS1 UNE Loop, where available, to any building not served by a wire center with 60,000 or more business lines and four or more (4) fiber-based collocators. Once a wire center exceeds these thresholds, no future DS1  Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS1 Loops in that wire center, or any buildings served by that wire center, shall be Declassified and no longer available as UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS1 UNE Loops in such wire center(s), or any buildings served by such wire center(s).   

4.7.1.2
DS3 Loop “Caps” -- SBC is not obligated to provide to CLEC more than one (1)  DS3 UNE loop per requesting carrier to any single building in which DS3 Loops have not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Loops once CLEC has already obtained one DS3 UNE Loop at the same building.  If, notwithstanding this Section, CLEC submits such an order, at SBC MISSOURI’s option it may accept the order, but convert any requested DS3 UNE Loop(s) in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS3 UNE Loop(s) as of the date of provisioning.   

a. D  Subject to the cap described in Section 4.7.1.2, SBC shall provide CLEC with access to a DS3 UNE Loop, where available,  to any building not served by a wire center with at least 38,000 business lines and at least four (4) fiber-based collocators. Once a wire center exceeds these thresholds, no future DS3 Loop unbundling will be required in that wire center, or any buildings served by that wire center, and DS3 Loops in that wire center, or any buildings served by that wire center, shall be Declassified, and no longer available as UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering DS3 UNE Digital Loops in such wire center(s), or any buildings served by such wire center(s).   

4.7.1.3
Effect on Embedded Base.  Upon Declassification of DS1 Loops or DS3 Loops already purchased by CLEC as UNEs under this Agreement, SBC will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 1.2.5 “Transition Procedure.”  

4.7.1.3.1
Products provided by SBC in conjunction with such Loops (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 1.2.5 “Transition Procedure” where such Loops are Declassified.

4.7.1.4
The Parties agree that activity by SBC under this Section 4.7 shall not be subject to the Network Disclosure Rules.

4.7.2
    See “Remand Order Embedded Base Temporary Rider”], attached as an Exhibit to this DPL, and incorporated by reference.

4.7.3
CLEC shall undertake a reasonably diligent inquiry to determine whether an order for a DS1 or DS3 UNE Lloop intended to be used to serve a new customer (i.e. ordered on or after March 11, 2005 and, therefore, not part of CLEC’s embedded customer base) satisfies the availability criteria set forth in Section 4.7.1 above prior to submitting its order to SBC.  SBC has posted and will post a list to its CLEC-Online website, identifying the wire centers where DS1 and DS3 UNE Loops are Declassified under Sections 4.7.1.1.1 and 4.7.1.2.2, above, and those Sections shall apply.  For situations where SBC’s posted list does not identify a wire center(s) relevant to CLEC’s order for DS1 or DS3 UNE Loop(s), CLEC shall self-certify,  that based on that reasonable inquiry it is CLEC’s reasonable belief, to the best of its knowledge, that its order satisfies the criteria in Section 4.7.1 as to the particular UNE(s) sought.  SBC shall provision the requested DS1 or DS3 loop in accordance with CLEC’s order and within SBC’s standard ordering interval applicable to such loops.  SBC shall have the right to contest such orders, and CLEC’s ability to obtain a requested DS1 or DS3 UNE Loop only after provisioning, by notifying CLEC in writing of its dispute and, if the Parties are unable to resolve the dispute to both Parties’ satisfaction within 30 days of SBC’s written dispute notice, either Party may directly pursue any available legal or equitable remedy for resolution of the dispute. If the Parties determine through informal dispute resolution or if it is otherwise determined in a legally binding way (i.e. the determination has not been stayed pending appeal, if an appeal is being pursued) that CLEC was not entitled to the provisioned  DS1 or DS3 UNE Loop, the rates paid by CLEC for the affected Loop shall be subject to true-up and CLEC shall be required to transition from the UNE DS1 or DS3 Loop to an alternative service/facility within 30 days of such determination.  If CLEC does not transition the Loop within the 30 day period, then SBC MISSOURI.

4.8
See “Remand Order Embedded Base Temporary Rider”

4.8.3
Products provided by SBC MISSOURI in conjunction with such Loops (e.g. Cross-Connects) shall also be subject to re-pricing under this Section where such Loops are Declassified 


	1) CLEC’s proposed language contains confusing references to elements eliminated from unbundling requirements by the TRO and TRRO. For example, in Section 4.2 CLECs specifically list DS1, DS3 and “other high capacity loops.” If CLECs intend that to include OCn level loops, those were clearly removed from unbundling requirements by the TRO.  The CLEC Coalition states in 4.4.4.2 that DS1 loops will be made available “without limitation,” which is inconsistent with the TRRO’s impairment findings and caps. CLECs’ proposed definition of “building” borders on the ridiculous. Under this proposed definition, each leased space in an office building would be a “building” in its own right. An arena or exposition hall is not a building at all under the CLECs’ proposed definition. It is obvious that the CLECs are attempting to render void the FCC’s cap determinations for DS1 and DS3 loops. In comparison, SBC MISSOURI’s proposed definition of building is consistent with the rationale of the TRRO and comports with the definitions established in SBC MISSOURI’s long established tariffs. The Coalition’s proposed definition of “fiber based collocator” is equally ridiculous in that it attempts to exclude AT&T’s and two Texas CLECs’ collocation. There is no legitimate basis to do so.  . These language offerings by the CLEC Coalition should be rejected. In contrast, SBC MISSOURI’s proposed language at Sections 4.2 and 4.4.4 clarify which loops are subject to unbundling pursuant to current law. These language offerings bring clarity to the agreement and should be adopted. 

2) SBC MISSOURI proposes language in Section 4.2 that makes it clear that CLECs are not entitled to order loops to any location that is not an end user premises. This is consistent with the FCC’s definition of a loop and will help alleviate disputes in the future. The CLEC Coalition agrees with SBC MISSOURI that a cellular site is not an end user premises, which has been a subject of dispute in other states. SBC MISSOURI’s proposed language will help avoid other potential disputes by making it clear that a loop must terminate at an end user’s premises.

3) As described in more detail below, SBC MISSOURI has proposed an Embedded Base Temporary Rider designed to lie “on top of” the Parties’ new interconnection agreement, but “points back to” the Parties’ prior agreement for the terms and conditions to cover DS1 and DS3 loops (along with the other network elements impacted by the TRRO) that are now Declassified elements.  CLECs will continue to have the ability to purchase DS1 and DS3 loops that were not Declassified by the TRRO. In light of the TRRO, the references to a CLEC’s ability to order DS1 and DS3 loops in Section 4.7.1 unless the OCC or FCC issues an order declassifying them ignores the legal reality that the FCC’s TRRO concluded that SBC MISSOURI has no obligation to make available unbundled access to DS1 and DS3 loops where the FCC’s TRRO has found no impairment. As a result, the CLECs’ proposed language should be rejected.

Additionally, CLEC Coalition’s proposal to transition DS1s and DS3s to “271 loops” is improper. See SBC MISSOURI’s position statements with regard to Section 271 in Issues 1, 2, and 10 and SBC MISSOURI’s proposed transition procedure in Issue 2. The CLEC Coalition’s Section 4.7 should be rejected.

CLEC Coalition’s position in Section 4.7.4 on how the self-certification and dispute process works is confusing and unnecessary.  The parties have already agreed on SBC MISSOURI’s proposed Section 4.7.3, which provides that if CLEC properly self-certifies as to a particular wire center, SBC MISSOURI will provision the order and dispute the propriety of the certification and the order later, via the dispute resolution process in the Agreement.  SBC MISSOURI would, nonetheless, be willing to accept CLEC Coalition’s Section 4.7.4 with the following changes, in order to settle this particular provision:

4.7.4.  Disputes regarding CLEC’s compliance with Section 1.4.4.3 shall be addressed through the dispute resolution process set out in this Agreement.  If the Parties determine through informal dispute resolution or if formal dispute resolution through arbitration at the state Commission or otherwise determines that CLEC was not entitled to the provisioned  DS1 or DS3 transport circuit under Section 251, the rates paid by CLEC for the affected loop shall be subject to true-up to an equivalent special access rate as of the date billing began for the provisioned element, and CLEC shall be required to disconnect or to transition from the Section 251 UNE DS1 or DS3 transport circuit to another wholesale service within 45 days of the determination.  If CLEC does not disconnect or transition the transport circuit within the 45-day period, then SBC may disconnect the transport circuit.  Conversion of DS1 and DS3 transport circuits shall be performed in a manner reasonably designed to that minimizes the disruption or degradation to CLEC’s customer’s service.
Treatment of FCC’s Transition Periods (Embedded Base)

SBC MISSOURI has proposed contract language to smoothly handle the application of the FCC’s TRRO Transition periods for embedded base elements such as Mass Market ULS and UNE-P and DS1/DS3/Dark Fiber Loops and Transport.  While CLEC Coalition attempts to drag those elements into the new agreement, with lengthy contract provisions that will undoubtedly lead to confusion and disputes, SBC MISSOURI’s approach is simpler and will be easier to implement.  Basically, SBC MISSOURI’s Embedded Base Temporary Rider is designed to lie “on top of” the Parties’ new interconnection agreement, but “points back to” the Parties’ prior agreement for the terms and conditions to cover these now-Declassified elements.  It makes no sense to spend party and Commission resources haggling over specific terms and conditions to govern elements that are supposed to be gone in 12 – 18 months, according to the FCC.

 

	SBC’s Issue Statement:

1) Should the routine network modification language address only the remaining UNEs following the TRRO?

Both Parties’ Issue Statement: This is SBC’s issue statement

2) Is SBC entitled to charge CLEC for routine network modifications?

Issue Statement by CLEC Coalition:  

19(A) What are routine network modifications?
19(B) Charges

Is SBC entitled to charge CLEC any amounts for routine network modifications, or are the costs for those modifications already being recovered by the rates for the loops/transport circuits?
	19
	SBC 4.3.2, 4.3.3, 4.3.4, 4.3.5, 4.3.6

CC 4.3.2
	4.3.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer; and attaching electronic and other equipment that SBC MISSOURI ordinarily attaches to a loop to activate such for its own customers.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.   Routine network modifications do not include the construction of a new loop, or the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities for CLEC. 


	Issue 19(A)

The Coalition’s language reflects the FCC’s decision in the TRO.  The lnaguage SBC proposes reaches much farther and attempts to create exclusions that the FCC did not recognize in the TRO.   

The  difference in the Coalition’s definition of routine network modification and the FCC’s rule is that, CLECs’ list of examples of routine network modifications, do not limit the requirement that SBC attach electronic and other equipment that it ordinarily attaches to a loop to activate such loop for its customers to only DS1 loops.  Instead, CLECs’ language would apply to activation of any loop (therefore, CLECs omit the word “DS1”).

When the FCC explains its justifications for routine network modifications talked about high-capacity loops, not just DS1 loops.  For example, in ¶ 633 of the TRO, the FCC noted that the ILECs, in provisioning “high-capacity loop facilities” to CLECs, must make the same routine modifications to their existing loop facilities that they make for their own customers.  Moreover, in ¶ 634, the FCC noted that its “operating principle is that incumbent LECs must perform all loop modification activities that it [sic] performs for its own customers.”  SBC has a different interpretation of the FCC rule and seeks to add qualifiers and limitations that are not found in the FCC’s rules for modifications for loops and dedicated transport.  

CLECs object to the folowing aspects of SBC’s proposed language:  

(1)
SBC’s attempt to redefine routine network modifications to add more qualifications on the definition of “routine network modification.” (Section 4.3.2, 1st sentence);

(2) 
SBC’s attempt to further limit routine network modifications to only certain types of loops that are not found in the FCC’s definition (Section 4.3.2-1st sentence; 2nd part);

(3)
SBC’s attempt to expand the activities that are excluded from routine network modifications (Section 4.3.3); 

(4)
SBC’s attempt to have the right to unilaterally determine how the modifications are to be made (Section 4.3.4); and

(5)
SBC’s attempt to expand the activities associated with provision of copper or fiber packetized transmission facilities (Section 4.3.5).

Issue 19(B)

The issue that CLECs raise is not simply whether SBC is entitled to charge CLEC to recover its costs, but whether the rates SBC already charges for unbundled loops includes the cost of routine network modifications.  This is a factual question that depends on how SBC’s costs were calculated and its rates determined.  SBC should not be permitted to initiate ICB pricing for routine modifications, but should be required to demonstrate what modifications are so “routine” as to be already incldued in the price of facilities, and what are not.
	4.3.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own retail customers without additional charges or minimum term commitments.  Routine network modifications include; those activities that SBC MISSOURI undertakes to provide service to its own retail customers using loops of the same type and capacity requested by the requesting telecommunications carriers under the same conditions and in the same manner that SBC MISSOURI does for its own retail customers, subject to the limitations of 4.3.3, below.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.   

4.3.3
Routine network modifications do not include constructing new loops; installing new aerial or buried cable; splicing cable at any location other than an existing splice point or at any location where a splice enclosure is not already present; securing permits, rights-of-way, or building access arrangements; constructing and/or placing new manholes, handholes, poles, ducts or conduits; installing new terminals or terminal enclosure (e.g., controlled environmental vaults, huts, or cabinets); or providing new space or power for requesting carriers; or removing or reconfiguring packetized transmission facility.  SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier.

4.3.4
SBC MISSOURI shall determine whether or how to perform routine network modifications using the same network or outside plant engineering principles that would be applied in providing service to SBC MISSOURI’ retail customers.

4.3.5
This Agreement does not require SBC MISSOURI to deploy time division multiplexing-based features, functions and capabilities with any copper or fiber packetized transmission facility to the extent SBC MISSOURI has not already done so; remove or reconfigure packet switching equipment or equipment used to provision a packetized transmission path; reconfigure a copper or fiber packetized transmission facility to provide time division multiplexing-based features, functions and capabilities; nor does this Agreement prohibit SBC MISSOURI from upgrading a customer from a TDM-based service to a packet-switched or packet transmission service, or removing copper loops or  subloops from the network, provided SBC MISSOURI complies with the copper loop or  copper subloop retirement rules in 47 C.F.R. 51.319(a)(3)(iii).  


	SBC MISSOURI has the right to recover costs for routine network modifications so long as there is no double recovery of the cost.  The type of required modification is determined by Engineering on an individual case basis. In its TRO, the FCC specifically stated that its “pricing rules provide incumbent LECs with the opportunity to recover the cost of the routine network modifications” required by the FCC in its TRO, but provide that there may not be any double recovery of these costs “(i.e., if costs are recovered through recurring charges, the incumbent may not also recover these costs through a NRC).” TRO ¶640. In its FN 1941, the FCC cites the Local Competition Order, 11 FCC Rcd at 15847, para. 682 which provides that “directly attributable forward-looking costs include the incremental costs of facilities and operations that are dedicated to the element. Such costs typically include the investment costs and expenses related to primary plant used to provide that element.” FN 1941 also cites 11 FCC Rcd at 15851, para. 691 which provides “Costs must be attributed on a cost-causative basis. Costs are causally-related to the network element being provided if the costs are incurred as a direct result of providing the network elements, or can be avoided, in the long run, when the company ceases to provide them.” Clearly, under the FCC’s TRO, SBC MISSOURI is entitled to cover (but not double recover) the costs it incurs, on a cost-causative basis, for routine loop modifications it performs on a CLEC’s behalf. For these reasons, SBC MISSOURI’s proposed language, which is entirely consistent with the FCC’s findings in this regard,  should be adopted. 

In many cases, SBC MISSOURI’s loop and transport rates do not include the costs of routine network modifications.  For example, SBC MISSOURI’s cost models for DS1 loops do not include any repeater costs at all.  Thus, the costs of repeaters clearly are not recovered in existing rates.  Under similar circumstances, the FCC has approved the recovery of routine network modification costs, on an individual basis.  Memorandum Opinion and Order, In re Petition of Cavalier Telephone LLC Pursuant to Section 252(e)(5) of the Communications Act, WC Dkt. No. 02-359, 18 FCC Rcd. 25887, ¶¶ 136-37 (Dec. 12, 2003).  SBC MISSOURI recognizes that double recovery is not permitted and will not impose additional charges if double recovery would result.
For the foregoing reasons, SBC MISSOURI’s proposed language should be adopted.   
 

	SBC’s Issue Statement:

Given the TRRO decision, should CLEC be allowed to purchase UNE switching in this ICA?
Issue statement by CLEC Coalition:
Should SBC’s Special Access Bridging and Hubbing engineering rules apply to UNEs or UNE combinations?
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	SBC 2.13, 6.0, 6.1, 6.2,  7.0

CC 2.13, 2.16, 2.16.1, 6.0, 6.1, 6.1.1, 6.2, 6.2.1, 6.2.1.1, 6.3, 6.4, 6.5, 6.5.1, 6.5.2, 6.5.3, 6.5.3.1, 6.5.3.2, 6.5.3.3, 6.6, 6.6.1, 6.6.2, 6.6.3, 6.6.4, 6.6.5, 6.6.6, 6.6.7, 6.6.8, 6.6.9, 6.6.10, 6.6.11, 6.7, 6.7.1, 6.7.2, 6.7.3, 6.7.3.1, 6.7.3.2, 6.7.3.3, 6.8, 6.8.1, 6.8.2, 6.8.2.1, 6.8.2.2, 6.8.2.3, 6.8.2.4, 6.8.2.5, 6.8.2.6, 6.8.2.7, 6.8.2.8, 6.8.2.9, 6.8.2.10, 6.8.2.11, 6.8.3, 6.8.4, 6.8.5, 6.8.6, 6.8.7, 6.8.8, 6.8.9, 6.8.10, 6.8.11, 6.9, 6.9.1, 6.9.1.1, 6.9.1.2, 6.9.1.3, 6.9.1.4, 6.9.1.5, 6.9.1.6, 7.0, 7.1, 7.2,  7.3, 8.0, 8.1, 8.2, 15.5, 15.5.1, 15.5.2, 15.5.3, 15.5.4, 15.5.5, 15.6, 15.6.1, 15.6.2, 15.6.3, 15.11, 15.7, 15.7.1, 15.7.2, 15.8, 15.8.1, 15.8.2, 15.8.3, 15.8.4,  16.1
	2.13
When CLEC orders Unbundled Network Elements in combination or as a Commingled Arrangement, and identifies to SBC MISSOURI the type of telecommunications service it intends to deliver to its end user customer through that combination or commingling (e.g., POTS, ISDN), SBC MISSOURI will provide the requested elements with all the functionality, and with at least the same quality of performance and operations systems support (ordering, provisioning, maintenance, billing and recording), that SBC MISSOURI provides through its own network to its local exchange service customers receiving equivalent service, unless CLEC requests a lesser or greater quality of performance through the Bona Fide Request (BFR) process.  For example, loop/switch port combinations ordered by CLEC for POTS service will include, without limitation, MLT testing, real time due date assignment, dispatch scheduling, service turn-up without interruption of customer service, and speed and quality of maintenance, at parity with SBC MISSOURI’s delivery of service to its POTS customers served through equivalent SBC MISSOURI loop and switch ports.  Network element combinations provided to CLEC by SBC MISSOURI will meet all performance criteria and measurements that SBC MISSOURI achieves when providing equivalent end user service to its local exchange service customers (e.g., POTS, ISDN).

2.16
“Pre-existing Combinations” shall not be considered a new combination involving UNEs under this Section. A Pre-existing Combination includes all orders within the definition of “Contiguous Interconnection of Unbundled Network Elements.” 

2.16.1
“Contiguous Interconnection of Network Elements” means the situation when CLEC orders from SBC MISSOURI all of the SBC MISSOURI UNEs required either

(1)
to convert another LEC’s pre-existing end user customer who was served by resale or solely by UNEs to CLEC’s customer, where CLEC will serve that customer using only UNEs obtained from SBC MISSOURI;

(2)
to convert CLEC’s end user customer who was served by resale to being served by UNEs obtained from SBC MISSOURI; to convert to a combinations of UNEs-only an SBC-13STATE End User customer, another carrier’s pre-existing End User customer served exclusively using UNEs, or CLEC’s or another carrier’s resale End User customer

(3)
to convert an SBC MISSOURI end user customer to CLEC’s customer, where CLEC will serve that customer using only UNEs obtained from SBC MISSOURI; or

(4)
if the Pre-Existing Combination includes a local loop UNE with unbundled local switching, to activate that Pre-Existing Combination for CLEC (a) without any change in features or functionality that was being provided at the time of the order, and/or (b) the only change needed to route the operator service and directory assistance (“OS/DA”) calls from the End User customer to be served by that Pre-Existing Combination to CLEC’s OS/DA platform via customized routing, and/or (c) with only changes needed in order to change a local switching feature resident and activated in the serving switch and available to the switch port class used to provide service, e.g., call waiting for residential local service, and/or (d) at the time of the order and when the order is worked by SBC MISSOURI, the End User customer in question is not served by a line sharing arrangement as defined herein (or, if not so defined, by applicable FCC orders) or the technical equivalent, e.g., the loop facility is being used to provide both a voice service and also an xDSL service. 

 6.0
Local Circuit Switching  
6.1
Unbundled Local Switching, as an unbundled network element under Section 251, shall be available to CLEC under the transition plan described in the FCC’s TRO Remand Order and implemented in Section 7.1 of this Attachment 6.  Unbundled Local Switching as an unbundled network element under Section 271 and to the extent it is available under Section 251, shall be provided in accordance with Sections 6.2 through 6.9 inclusive, below.   

6.1.1
SBC MISSOURI will provide SS7 signaling in conjunction with inter-switch calls originating from an ULS-ST port.  CLEC will be charged for the use of such SBC MISSOURI SS7 signaling on a per-call basis as identified as Standard Set-up per Call Attempt as listed in the Pricing Schedule.
6.2
Consistent with Section 2.0 of this Attachment UNE, SBC MISSOURI shall provide Unbundled Local Circuit Switching, including tandem switching (ULS) under the following terms and conditions

6.2.1
Definitions 
6.2.1.1
ULS is defined as (1) all line-side and trunk-side facilities, plus the features, functions, and capabilities of the switch. The features, functions, and capabilities of the switch shall include the basic switching function of connecting lines to lines, lines to trunks, trunks to lines, and trunks to trunks, and (2) all vertical features that the switch is capable of providing, including custom calling, custom local area signaling services features, and Centrex, as well as any technically feasible customized routing functions.   

6.3
ULS-ST includes the same basic capabilities that are available to SBC MISSOURI’ customers, such as telephone number, dial tone, signaling and access to 911, operator services, directory assistance, and features and functions necessary to provide services required by law.  In addition, ULS-ST includes line class codes that reside in the SBC MISSOURI local switch which provide and identify the calling scope or multiple calling scopes of a local subscriber.  The one way extended area line class codes, as part of ULS-ST, may be combined with Unbundled Local Loops to provide subscriber services on a local and/or one-way expanded local basis similar to what SBC MISSOURI provides for its customers.   

6.4
The ULS element also includes access to all call origination and completion capabilities (including intraLATA and interLATA calls), and CLEC is entitled to all revenues associated with its use of those capabilities, including access and toll revenues. SBC MISSOURI will provide CLEC with recordings and up-to-date call routing tables used by SBC MISSOURI in determining call jurisdiction based upon originating and terminating NPA NXX which will permit it to collect all access or toll revenues associated with the use of the local switching element.   

6.5
SBC MISSOURI shall provide, as part of  ULS-ST, access to the most current NPA NXX calling scope tables necessary for CLEC to distinguish between SBC MISSOURI’ routing of local, extended metro service, extended area service and ELCS service, including two-way and one-way extended calls.   

6.5.1
SBC MISSOURI will provide CLEC with the information CLEC needs to determine, based upon originating and terminating NPA NXX, whether a call originating from a ULS element with a dialing plan equal to the plan established in the office for SBC MISSOURI’ own customers, is local, one-way expanded local, two-way expanded local, extended area calling service, toll or any other jurisdiction, and such information will be made available by SBC MISSOURI so that such determination can be made accurately as of the date and time any such call is carried.   

6.5.2
SBC MISSOURI will provide the ULS element so that the dialing plan associated with the port will be equal to the dialing plan established in the office for SBC MISSOURI’ own customers.  When the established dialing plan calls for 10 digit dialing it will apply equally to Unbundled Local Switching purchased by CLEC.    

6.5.3
 UNE Coin Language    
6.5.3
SBC MISSOURI will provide upon request new Line Class Codes (“New LLCs”) on SBC MISSOURI’ switches serving MISSOURI that provide an Analog Line Port with Coin Identification to allow for the identification of calls originating from payphones served by CLEC.  Using the New LCCs, the Analog Line Port with Coin Identification will provide Flexible Automatic Number Identification (Flex ANI), and will populate Flex ANI’s information indicator with the code(s) that identify the originating class of service as payphone/coin.  The New LCCs will also provide the Analog Line Port with Coin Identification with Selective Class of Call Screening (“SCOCS”), which restricts all station paid toll calls from designated customer stations.  By using TSPS operator identification, SCOCS will permit the restriction of outgoing toll calls from station users to only those calls which are charged to the called telephone number, a third number, or a credit card.   
6.5.3.1
The New LCCs may be ordered and used only in conjunction with an Analog Line Port, and only when and for so long as the Analog Line Port is used to provide a payphnone service by the CLEC or one of its customers.   

6.5.3.2
All orders for Analog Line Port with Coin Identification, including without limitation those involving new combinations or for conversions, will be submitted manually until electronic ordering systems are available.  The electronic SOC (Service Order Charge) will apply to all orders, manual and electronic.  The following additional charges will apply for each existing retail or resold coin/payphone local exchange service or currently combined Section 251 UNE loop and transport combination (UNE-P) to be converted to UNE-P, or to a commingled arrangement consisting of an unbundled loop and unbundled switching where these network elements are provided as Section 271 network elements, using an Analog Line Port with Coin Identification:  a Central Office Conversion Charge in Section ______, and a non-recurring Network Enhancement Charge in Section _____.   
6.5.3.3
Unless SBC MISSOURI and CLEC have otherwise mutually agreed to other arrangements for those non-sent paid calls carried by SBC MISSOURI which may be placed from an Analog Line Port, CLEC will provide SBC MISSOURI with Automatic Number Identification (ANI) lists once each quarter, in accordance with the FCC rules and orders.  CLEC agrees to accept per call compensation on behalf of the payphone service providers (PSPs) that CLEC serves using Analog Line Port with Coin Identification or otherwise.  It is CLEC’s responsibility to keep accurate ANI information for payphone compensation, and provide such to SBC MISSOURI.  SBC MISSOURI will issue a single check to CLEC representing total proceeds based upon the ANI lists provided by CLEC.  CLEC is solely responsible for dispersing those payphone compensation proceeds as required by law  
6.6
Specific Terms and Conditions for Unbundled Local Circuit Switching (ULS)  

6.6.1
ULS uses routing instructions resident in the SBC MISSOURI switch to direct all CLEC traffic, except as may be Customized Routed pursuant to this Agreement.  

6.6.2
Vertical features, CLASS features, and other features, functions, and capabilities loaded and activated in the SBC MISSOURI switch providing the ULS port are available with ULS.  Access to any other features, functions, or capabilities loaded in the SBC MISSOURI switch but that are not activated, or access to features loaded and activated but which are not offered by SBC MISSOURI, including not offered as sought by the requesting CLEC (e.g., a feature offered with one port type but sought for another port type), shall be available to CLEC upon request.  “Loaded” in the switch means that it is included in the software installed in the switch. “Activated” in the switch means that the licensing fees are current; that no further license, right to use, or other fee needs to be paid to, and no enabling code or other mechanism or method needs to be obtained from, a third party; and that translations and USOCs for use with ULS are in place such that ordering, billing and provisioning wholesale processes have been implemented. Rates are set out in Refer to State Specific Appendix Pricing for SBC MISSOURI.     
6.6.3
SBC MISSOURI will allow CLEC to designate the features and functions that are available on a particular ULS port to the extent such features and functions are loaded and activated in that switch or, as may be requested by CLEC under Section 5.8.2. provided through the Bona Fide Request process.  When CLEC purchases ULS in SBC MISSOURI, CLEC will be required to designate the features and functions that are to included on each ULS port.  

6.6.4
SBC MISSOURI will not require the BFR process for switch features that have been activated and loaded in the switch and that have been requested or provisioned previously in a UNE environment, i.e., ordering, billing and provisioning processes have been implemented.

6.6.5
ULS as provided by SBC MISSOURI includes standard Central Office treatments (e.g., busy tones, vacant codes, fast busy, etc.), supervision and announcements.  

6.6.6
SBC MISSOURI will control congestion points (such as those caused by radio station call-ins and network routing abnormalities) using appropriate network capabilities.  CLEC agrees to respond to SBC MISSOURI’ notifications regarding network congestion.  

6.6.7
SBC MISSOURI will perform testing through ULS for CLECs in the same manner and frequency that it performs for its own customers that have a service using an equivalent switching port.  

6.6.8
SBC MISSOURI will repair and restore any SBC MISSOURI equipment that may adversely impact ULS.   

6.6.9
SBC MISSOURI will provide usage detail for each ULS port on a daily basis. Refer to Appendix Pricing for charges for daily usage detail records, in accordance with the Daily Usage Feed (DUF) provisions of this Agreement.  

6.6.10
SBC MISSOURI will provide CLEC the function of blocking calls (e.g., 900 calls, international calls (IDDD), and toll calls) by line or trunk to the extent that SBC MISSOURI provides such blocking capabilities to its End Users and to the extent required by federal and/or State law as indicated in Section ________. 
6.6.11
Where processes for Unbundled Local Circuit Switching requested, whether alone or in conjunction with any other UNE(s) or service(s), pursuant to this Agreement are not already in place, SBC MISSOURI will develop and implement processes, subject to any associated rates, terms and conditions applicable under Commission-approved tariffs or this interconnection agreement.  The Parties will comply with any applicable Change Management guidelines.  

6.7
Customized Routing of CLEC Directory Assistance and Operator Services; Call Blocking/Screening 

6.7.1
“Customized Routing” means the function of designating particular outgoing trunks associated with ULS, to carry certain classes of traffic originating from the CLEC’s End Users being served with ULS.   

6.7.2
Except as required to fulfill CLEC requests for customized routing, SBC MISSOURI’ ULS will route local calls on SBC MISSOURI’ common network (i.e., Common Transport) to the appropriate trunk or lines for call origination transport according to the same criteria that SBC MISSOURI applies to its own calls.  

6.7.3
For Customized Routing, SBC MISSOURI should route all local operator services and directory assistance calls to a single destination designated by CLEC where technically feasible.   

6.7.3.1
Subject to the above, SBC MISSOURI will provide Customized Routing with Unbundled Local Switching or Resale only according to the following conditions: Customized Routing will only be permitted on a class of call basis (i.e., all Directory Assistance Calls and/or all Operator Services calls (or all local calls for Unbundled Local Switching only) must be routed to the same dedicated facility.)  CLEC may request additional types of Customized Routing for local calls through the BFR Process.  

6.7.3.2
Permanent prices for AIN Customized Routing are found in Appendix Pricing UNE – Schedule of Prices.   

6.7.3.3
For particular customer serving arrangements in which Customized Routing is not available through AIN (i.e. DMS-10 Switches, Inmate Service), if CLEC requests Customized Routing of OS/DA calls by the Line Class Code method (LCC), CLEC will pay rates to be established by future negotiation or arbitration.  If CLEC does not so request, Customized Routing will be unavailable and the customer’s operator services and directory assistance calls will be routed to the SBC MISSOURI OS/DA platform.  CLEC will pay appropriate OS/DA charges for SBC to properly handle such calls to SBC MISSOURI’ OS/DA platform found on Appendix Pricing-UNE - Schedule of Prices labeled "Operator Services Call Completion Services" and "Directory Assistance."  The particular customer serving arrangements in which customized routing is not available through AIN consist of the following: end user service with voice activated dial served out of a 5ESS switch; coin services where SBC MISSOURI’ network rather than the telephone provides the signaling; hotel/motel services; and certain CENTREX-like services with features that are incompatible with AIN.  

6.8
Technical Requirements  

6.8.1
Where CLEC purchases Unbundled Local Switching or Resale and elects to provide Directory Assistance and Operator Services to its customers through its own Directory Assistance and Operator Services platforms, SBC MISSOURI will provide the functionality and features required to route calls from CLEC customers for Directory Assistance and Operator Services to CLEC designated trunks for the provision of CLEC Directory Assistance and Operator Services, in accordance with this Attachment.  

6.8.2
SWBT agrees to provide CLEC the AIN solution for customized routing in each of its end offices where technically feasible.  

6.8.2.1
SWBT will provide to CLEC the functionality of blocking calls (e.g., 900, international calls (IDDD) and toll calls) by line or trunk to the extent that SWBT provides such blocking capabilities to its customers and to the extent required by law.  In those end offices where AIN is deployed, there will be no additional charge for blocking/screening for the above listed standard blocking/screening capabilities, other than the applicable charges established under the UNE Pricing Schedule.   

6.8.2.2
When CLEC uses ULS and requests blocking/screening for one of those particular customer serving arrangements that are not AIN compatible, SBC-TEXAS will provide blocking/screening via special line class codes at rates in accordance with the BFR process. The particular customer serving arrangements consist of the following: end user service with voice activated dial served out of a 5ESS switch; coin services where SBC MISSOURI’ network rather than the telephone provides the signaling; hotel/motel services; and certain CENTREX-like services with features that are incompatible with AIN.  

6.8.2.3
SBC MISSOURI has deployed Customized Routing via AIN technology.  SBC MISSOURI will provide Customized Routing via LCC technology pursuant to the BFR process at the request of CLEC.  In the event a CLEC specifically requests an LCC in any local switch where AIN is implemented, SBC MISSOURI shall provide a forward-looking cost estimate to the CLEC through the BFR Process, provided that such LCC needs to be developed to accommodate the CLEC’s customized routing requirement or calling scope.  CLEC will pay the costs for implementing the request, provided that, if CLEC does not agree with SBC MISSOURI’ proposed charges for LCC customized routing, SWBT will submit its costs and proposed prices to the Commission for approval in accordance with TELRIC requirements, and CLEC will only be required to pay the prices approved by the Commission.  If a CLEC requests an LCC in a switch where that LCC is already implemented and used by SBC MISSOURI, no charge as related to development of such LCC applies.  

6.8.2.4
SBC MISSOURI will make available to CLEC the ability to route all local Directory Assistance and Operator Services calls (e.g., 1+411, 0-, and 0+ seven or ten digit local, 1+HNPA+555-1212) dialed by CLEC Customers to the CLEC Directory Assistance and Operator Services platform.  Customized Routing will not be used in a manner to circumvent the inter or intraLATA PIC process directed by the FCC.  To the extent that intraLATA calls are routed to CLEC OS and DA platforms, CLEC may complete such calls and receive the associated revenue.   

6.8.2.5
SBC MISSOURI will provide the functionality and features within its local switch (LS) to route CLEC customer-dialed Directory Assistance local calls to CLEC.  (Designated trunks via Feature Group C signaling, or as the Parties may otherwise agree, for direct-dialed calls (i.e., sent paid).)   

6.8.2.6
SBC MISSOURI will provide the functionality and features within its LS to route CLEC dialed 0/0+ local calls to CLEC.  (Designated trunks via operator services Feature Group C signaling.)  

6.8.2.7
SBC MISSOURI will provide to CLEC the functionality of blocking calls (e.g., 900, international calls (IDDD) and toll calls) by line or trunk to the extent that SBC MISSOURI provides such blocking capabilities to its customers and to the extent required by law.   

6.8.2.8
The Parties agree that, in the event of an emergency wherein a CLEC customer must reach a non-CLEC customer that has a non-published telephone number, the CLEC operator will contact SBC MISSOURI’ operator and request the assistance of a supervisor to the extent done by SBC MISSOURI’ operators.  

6.8.2.9
SBC MISSOURI will forward with Directory Assistance and Operator Services calls from CLEC customers the appropriate line data required by CLEC to identify the type of line for the purposes of call handling and recording.  

6.8.2.10
Direct routing capabilities described herein will permit CLEC customers to dial the same telephone numbers for CLEC Directory Assistance and Operator Services that similarly-situated SBC MISSOURI customers dial for reaching equivalent SBC MISSOURI services.  

6.8.2.11
SBC MISSOURI, no later than five (5) days after the date CLEC requests the same, will provide to CLEC the emergency public agency (e.g., police, fire, ambulance) telephone numbers used by SBC MISSOURI in each NPA-NXX.  Such data will be transmitted electronically copies of all SBC MISSOURI emergency listings reference documents from all of SBC MISSOURI’ Operator Services offices. CLEC agrees to indemnify and hold SBC MISSOURI harmless from all claims, demands, suits or actions by third parties against SBC MISSOURI, or jointly against CLEC and SBC MISSOURI, arising out of its provision of such information to CLEC.   

6.8.3
SBC MISSOURI will provide ULS only with standard central office treatments (e.g., busy tones, vacant codes, fast busy, etc.), supervision and announcements.   

6.8.4
SBC MISSOURI will perform testing through the ULS for CLEC customers in the same manner and frequency that it performs such testing for its own customers for an equivalent service.   

6.8.5
SBC MISSOURI will repair and restore any SBC MISSOURI equipment or any other maintainable component that may adversely impact ULS.   

6.8.6
SBC MISSOURI will control congestion points such as those caused by radio station call-ins, and network routing abnormalities, using capabilities such as Automatic Call Gapping, Automatic Code Gapping, Automatic Congestion Control, and Network Routing Overflow. CLEC agrees to respond to SBC MISSOURI’ notifications regarding network congestion.  

6.8.7
SBC MISSOURI will perform, according to its own procedures and applicable law, manual traps as requested by designated CLEC personnel (Attachment 16: Network Security) and permit customer originated call trace (Attachment 1: Resale, Appendix Services/Pricing).  CLEC will obtain all necessary legal authorization for the call trace.  

6.8.8
SBC MISSOURI will record billable events, where technically feasible, and send the appropriate billing data to CLEC as outlined in GT&C and Attachment 10.  

6.8.9
SBC MISSOURI will provide switch interfaces to adjuncts in the same manner it provides them to itself.  CLEC requests for use of SBC MISSOURI adjuncts will be handled through the BFR process.  

6.8.10
SBC MISSOURI will provide Usage Data and trouble history regarding a customer line, upon CLEC's request as provided in Attachment: 8 and Attachment: 10.  
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SBC MISSOURI will allow CLEC to designate the features and functions that are activated on a particular unbundled switch port to the extent such features and functions are available or as may be requested by the BFR process.  When CLEC purchases ULS, SBC MISSOURI will provide CLEC the vertical features that the switch is equipped to provide.  

6.9
Interface Requirements:     

6.9.1
Unbundled Local Switching (ULS) Port includes the central office switch hardware and software required to permit the transport or receipt of information over the SBC MISSOURI local switching network or other interconnected networks.   The ULS Port provides access to all features, functions and capabilities of the local switch.  The ULS Port charge includes the charges for cross connect to the main distribution frame or DSX panel.  SBC MISSOURI will provide the following switch ports:   

6.9.1.1
Analog Line Port:  A line side switch connection available in either a loop or ground start signaling configuration used primarily for switched voice communications including.  When CLEC orders a Loop/Switch combination in which the loop is served by IDLC, CLEC will pay the applicable loop charge and an Analog Line Port charge.   

6.9.1.2
Analog (DID) Trunk Port:  A trunk side switch connection used for voice communications via customer premises equipment primarily provided by a Private Branch Exchange (PBX) switch.  

6.9.1.3
DS1 Trunk Port:  A digital trunk side switch connection that provides the equivalent of 24 paths used primarily for voice communications via customer premises equipment provided by a PBX switch (4 wire).   

6.9.1.4
ISDN Basic Rate Interface (BRI) Port:  A line side switch connection which provides ISDN Basic Rate Interface (BRI) based capabilities including centrex-like applications. When CLEC orders a Loop/Switch combination in which the loop is served by IDLC, CLEC will pay the applicable loop charge and a BRI Port charge and all applicable non-recurring charges.   

6.9.1.5
When CLEC purchases switch ports, the applicable prices contained on Appendix Pricing UNE - Schedule of Prices will apply  In addition, applicable usage sensitive charges are found in Appendix Pricing UNE - Schedule of Prices labeled “Local Switching”.  When CLEC uses Tandem Switching, SBC MISSOURI will charge the price shown on Appendix Pricing UNE – Schedule of Prices labeled “Tandem Switching”, subject to the Blended Transport provisions of Section 5.2.2.1.1.1.1 of Appendix Pricing UNE.  No port charge applies with Tandem Switching.  

6.9.1.6
CLEC may request additional port types from SBC MISSOURI through the BFR process. OKL ISSUE 20 

7.0
Transition Plan for ULS Unbundled Under Section 251 
[SBC  
7.1
The TRO Remand Order provides that CLEC shall have one year from March 11, 2005, to migrate its embedded base of end-user customers off ULS under Section 251 to an alternative arrangement.  CLEC shall be permitted to order and SBC shall be obligated to provide ULS as part of UNE-P up to and including January 31, 2006, for (i) additional UNE-P access lines to serve CLEC’s existing customers and (ii) moves and changes in UNE-P access lines to serve CLEC’s existing customers.  No orders for additional UNE-P access lines or for moves and changes will be accepted or provisioned by SBC after that date.    

7.2
If CLEC migrates its existing customers to UNE loops, CLEC shall begin the migration of its embedded customer base in time to accommodate an orderly process that is consistent with the volumes of UNE-P to UNE loop configurations that SBC reported to the state commission could be accomplished in SBC’s hot cut process.    

7.3
If CLEC migrates its existing customers to ULS provided under Section 271, SBC shall develop and ordering process to effect the billing records change necessary to bill CLEC the Commission-approved rate applicable to Section 271 ULS.   

8.0
Tandem Switching  
8.1
“Tandem Switching” is provided only as required as part of ULS.  Please see Appendix Pricing or SBC MISSOURI tariff, as applicable  
8.2
Toll Free Calls  

When CLEC uses ULS-ST Ports to initiate a 1+800 (or equivalent toll free dialing NPS, e.g. 888, 877 or 866) call, SBC MISSOURI will perform the appropriate database query and route the call  to the indicated IXC. CLEC will pay the ULS-ST-O charge and SS7 transport (where applicable) per this Attachment and Appendix Pricing. If any such call is routed to an SBC MISSOURI tandem switch, SBC MISSOURI will also charge Common Transport and Tandem Switching usage charges.
15.5
The applicable Port cross connects for the purpose of CLEC or SBC MISSOURI connecting a SBC MISSOURI Port UNE to CLEC Collocated facilities are as follows:

15.5.1
Analog Line Port to Collocation

15.5.2
ISDN Basic Rate Interface (BRI) Line Port to Collocation

15.5.3
Primary Rate Interface (PRI) Trunk Port to Collocation

15.5.4
Analog DID Trunk Port to Collocation
15.5.5
DS-1 Trunk Port to Collocation

15.6
Cross Connects, required for the UNE platform, from UNE Loops to UNE Ports for the purpose of combining a SBC MISSOURI Loop with a SBC MISSOURI Port are as follows:

15.6.1
Analog Loop to Switch Port 2W

15.6.2
Digital Loop to Switch Port 2W 

15.6.3
Digital Loop to Switch Port 4W
15.11 CLEC must cross connect ULS to either its Collocation Arrangement or Loop or UDT.
*15.7
The applicable multiplexing cross connects for the purposes of CLEC or SBC MISSOURI connecting a SBC MISSOURI multiplexing port UNE to a CLEC collocated facility include, but are not limited to: 

*15.7.1
DS1 Multiplexing Port to Collocation

*15.7.2
DS3 Multiplexing Port to Collocation

*15.8
The applicable multiplexing cross connects for the purpose of CLEC or SBC MISSOURI connecting a SBC MISSOURI multiplexing port UNE to a loop UNE include, but are not limited to:

*15.8.1
DS1 Multiplexing Port to DS0 Loop

*15.8.2
DS1 Multiplexing Port to DS1 Loop

*15.8.3
DS3 Multiplexing Port to DS1 Loop

*15.8.4
DS3 Multiplexing Port to DS3 Loop

16.1 SBC MISSOURI will offer unbundled local loops with and without automated testing and monitoring services where technically feasible.  If a CLEC uses its own testing and monitoring services, SBC MISSOURI still must treat the test reports as its own for purposes of procedures and time intervals for clearing trouble reports. When CLEC orders a switch port, or local loop and switch port in combination, SBC MISSOURI will, at CLEC’s request, provide automated loop testing through the Local Switch rather than install a loop test point. SBC MISSOURI’s Special Access Bridging and Hubbing engineering rules and restrictions do not apply to UNEs or to UNE Combinations.

	CLECs are entitled to unbundled local switching as a network element unbundled under Section 251, (and also as a network element unbundled under Section 271.)   See the Coalition’s position statement for UNE Issue # 1 regarding SBC’s obligation under Section 271 to provide unbundled local switching.

The Coalition considers it essential that the provisions governing unbundled local switching (and the other network elements that no longer will be available under Section 251) be retained in this agreement given the length of the transitiion plan required by the TRRO.  The Coalition understands that the TRRO does not permit CLECs to order new UNE-P arrangements for new customers; but it does permit CLECs to continue to serve their embedded customer base, which necessarily includes the ability to order adds (and moves and changes).  

SBC proposes to eliminate from the UNE Attachments most or all (depending on the network element) of the terms and conditions for the provision of network elements.  SBC then proposes the parties add an “Embedded Base Temporary Rider” to their interconnection agreement that purports to implement all of the terms of the TRRO Transition Plan requirements and incorporates by reference unknown and unnamed terms and conditions from the existingM2A.  Finally, SBC attempts to implement only those aspects of the TRRO it agrees with, but conveniently ignores other aspects of the TRRO decisions.

In contrast, the Coalition’s language in the variious sections of the UNE Attachments, would incorporate all of the terms and conditions required to bring the parties’ agreement into compliance with the FCC’s decisions in the TRO and TRRO and everything would be set forth in the agreement that will result from this arbitration.  CLECs contend that this approach is  far more efficient from a contract administration perspective, and incorporates all aspects of these FCC determinations that will define continued obligations between the parties for the successor agreement for the provision of § 251 and § 271 network elements.

It appears that SBC wants to have a separate document that would (1) set final dates for providing Mass Market Switching/UNE-P, DS1 and DS3 Loop and Transport to certain customers, and dark fiber loops and transport to CLECs’ embedded customer base; (2) would refer and incorporate by reference unspecified terms and conditions from what appears to be the M2A ; and (3) would codify the rates to be charged for these elements during the transition period.  In conjunction with this Rider, SBC also proposes to delete all terms and conditions in Attachment UNE 6 defining the terms and conditions for provision of  unbundled local switching (Sections 6.0-6.9.1.6), unbundled shared transport (Sections 9.0-9.3), digital cross-connects (Sections 11.1.2-11.1.5), Line Information Database (LIDB) (Sections 12.0-12.17.3), Toll Free Number Database (Sections 13.0-13.11), AIN Call Related Database (Sections 14.0-14.8), and cross-connects for high capacity loops, transport, and certain forms of collocation (Sections 15.2-15.12.1-selected provisions).  SBC also seeks to delete several sections in Appendix Pricing — UNE and all of the terms and conditions related to Provision of Customer Usage Data
 (Attachment 10, in toto).  

The Coalition opposes the Rider for several reasons 


(1)
The Temporary Rider does not implement all of the requirements of the TRRO – just the ones that SBC wants to recognize.


(2) 
The Temporary Rider ignores that SBC is obligated to continue to provide certain unbundled network elements under § 271 of the Act, and thus, if adopted, would allow SBC to eliminate all terms and conditions governing the provision of those network elements from the interconnection agreement.


(3) 
The Temporary Rider, as a separate document, would be inefficient and confusing to administer, and would give rise to multiple disputes.

No.  Those rules apply only to special access facilities and should not be applied here.

	2.13
When CLEC orders Unbundled Network Elements in combination and identifies to SBC MISSOURI the type of telecommunications service it intends to deliver to its end user customer through that combination  SBC MISSOURI will provide the requested elements with all the functionality, and with at least the same quality of performance and operations systems support (ordering, provisioning, maintenance, billing and recording), that SBC MISSOURI provides through its own network to its local exchange service customers receiving equivalent service, unless CLEC requests a lesser or greater quality of performance through the Bona Fide Request (BFR) process.  Unbundled Network Eelement combinations provided to CLEC by SBC MISSOURI will meet all performance criteria and measurements that SBC MISSOURI achieves when providing equivalent end user service to its local exchange service customers (e.g., POTS, ISDN).

6.0:    [See “Remand Order Embedded Base Temporary Rider”]


	See Issue 1  for SBC’s position on 271 checklist offerings, including with respect to CC’s proposed 7.3.   SBC MISSOURI has proposed ICA language to smoothly handle the application of the FCC’s TRRO Transition periods for embedded base elements such as Mass Market ULS and UNE-P and DS1/DS3/Dark Fiber Loops and Transport.  While CLEC Coalition attempts to drag those elements into the new agreement, with lengthy contract provisions that will undoubtedly lead to confusion and disputes, SBC MISSOURI’s approach is simpler and will be easier to implement.  Basically, SBC MISSOURI’s Embedded Base Temporary Rider is designed to lie “on top of” the Parties’ new interconnection agreement, but “points back to” the Parties’ prior agreement for the terms and conditions to cover these now-Declassified elements.  It makes no sense to spend party and Commission resources haggling over specific terms and conditions to govern elements that are supposed to be gone in 12 – 18 months, according to the FCC. 

Moreover, CC’s approach seems to imply that CLECs have an ability to order new UNE-Ps, which is simply incorrect under the TRRO’s transition plan (see, for example, CC’s 6.5.3 requiring the provision of new UNE coin LCCs and ports).  In light of the TRO and TRRO decisions, local circuit switching is no longer required to be provided  beyond embedded base mass market  ULS/UNE-P until 3/11/06.  CLEC may certainly acquire these capabilities by other means outside of the 251 unbundling requirements, and in fact, SBC MISSOURI is willing to discuss further with CLEC outside of the 251/252 context.  In light of the Court’s vacatur of  the mass market UNE switching obligation, the CLEC Coalition’s example using switch port combinations should be rejected, including the implication that the CLECs can obtain any new ULS/UNE-P, whether via a new order, and conversion request. Any and all SBC obligations to provide ULS/UNE-P must be limited to embedded base ULS/UNE-P.

For the same reason, CLEC Coalition’s 6.2 should be rejected.  Even under pre-USTA II and TRRO, tandem switching was no longer required to be offered separately from local circuit switching, but was instead included within that UNE which was only available to serve end users.

As to 6.2, in light of the TRRO transition for embedded base mass market ULS/UNE-P, there is no need for CLEC Coalition’s language regarding SS7 signaling inasmuch as unbundling signaling was only available in conjunction with use of UNE switching.  SBC MISSOURI’s position should be adopted. 

CLEC Coalition’s 6.9.1.3, 15.5.3, and 15.5.5 are inappropriate and contrary to law, as each involves “enterprise market” switching (PRI, DS1 trunk port), which is no longer considered a UNE and has not been since 2003, per the TRO.   

As to embedded base Mass Market switching (including used to provide coin service), there is no need for CLEC Coalition’s language regarding unbundled shared transport , and the Commission should instead use SBC’s rider approach to preserve the CLECs’ earlier shared transport terms.

SBC Missouri  is agreeable to discussing language that recognizes the effect of the recent MPSC order interpret ting the TRRO’s UNE-P embedded base transition, subject to any rights of review.  
For the foregoing reasons, SBC MISSOURI’s proposed TRRO Rider  should be adopted.   
 

	SBC’s Issue Statement:

In light of the TRRO, should CLEC be allowed to order UNE signaling since UNE switching is no longer available?
Issue Statement by CLEC Coalition:

Should CLEC be allowed to order UNE signalling to the extent it is able to order unbundled local switching under Section 251 for moves, adds and changes for its existing customer basei, and under Section 271 in this interconnection agreement and, if so, what terms and conditions apply?
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	SBC 6.1

CC 6.1
	6.1
SBC MISSOURI will provide SS7 signaling in conjunction with inter-switch calls originating from an ULS-ST port.  CLEC will be charged for the use of such SBC MISSOURI SS7 signaling on a per-call basis as identified as Standard Set-up per Call Attempt as listed in the Pricing Schedule.

	See Coalition position for Issue 20
	 SBC MISSOURI proposes its “Embedded Base Temporary Rider,” which is attached as an Exhibit to this DPL and incorporated by reference.


	SBC MISSOURI’s “Embedded Base Temporary Rider,” discussed in detail earlier in this DPL, fully accounts for SS7 that is provided in conjunction with “embedded base” switching retained by CLECs pursuant to the FCC’s TRRO and accompanying rules.  There is simply no need to burden this new agreement with terms and conditions related to an item that is going to be gone within 12 months of March 11, 2005.   

In pertinent part, SBC MISSOURI’s proposed Rider provides as follows:

2.1.1
Concurrently with its provision of embedded base Mass Market ULS or Mass Market UNE-P pursuant to this Embedded Base Rider, and subject to this Section 2, and subject to the conditions set forth in Section 2.1.1.1 below, [SBC ILEC] shall also continue to provide access to call-related databases, SS7 call setup, ULS shared transport and other switch-based features in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], and only to the extent such items were already being provided before March 11, 2005, in conjunction with the embedded base Mass Market ULS or Mass Market UNE-P.

2.1.1.1 The [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX] must contain the appropriate related terms and conditions, including pricing; and the features must be “loaded” and “activated” in the switch.
 

	SBC’s Issue Statement:

In light of the TRRO, under what provisions should UNE shared transport be provided in this ICA?
Issue statement by CLEC Coalition:

Under what terms and conditions should shared transport be made available under Section 251 and under Section 271?
	22
	SBC 9.1

CC 9.0, 9.1, 9.2, 9.2.1, 9.2.2, 9.2.3, 
	9.0
Unbundled Shared Transport            

9.1
Definition:  Unbundled Shared Transport is defined by the FCC as the transmission facilities shared by more than one carrier, including the incumbent LEC, between end office switches, between end office switches and tandem switches, and between tandem switches in the relevant SBC MISSOURI network. When CLEC is provided Unbundled Local Switching (“ULS”), whether CLEC obtains ULS as an unbundled element under Section 251 or under Section 271, the terms and conditions set forth in this Section 9 shall apply.   Unbundled Shared Transport will permit CLEC to  use a ULS port and its Local Switching element with Unbundled Shared Transport to transport the local call dialed by the Local Switching ULS element to its destination through the use of SBC MISSOURI’s common transport network.  Unbundled Shared Transport will also permit CLEC to utilize SBC MISSOURI’s common network between a SBC MISSOURI tandem and a SBC MISSOURI end office.   
9.2
SBC MISSOURI will be responsible for the engineering, provisioning, and maintenance of the underlying equipment and facilities that are used to provide Unbundled Shared Transport .

9.2.1
When CLEC purchases Unbundled Shared Transport, SBC MISSOURI will charge the price shown on Appendix Pricing UNE - Schedule of Prices labeled “Common Transport, Tandem Switching, or Blended Transport” when such facilities are used on an interoffice call subject to Section 5.2.2.   
9.2.2
SBC MISSOURI’s obligation and ability to provide Unbundled Shared Transport is limited to existing switch and transmission facilities capacities of the SBC network.  

9.2.3  In providing ULS/ULS with Shared Transport SBC MISSOURI will use the existing SBC MISSOURI routing tables contained in SBC MISSOURI switches, as SBC MISSOURI may change those tables from time to time including after CLEC purchases ULS/ULS with Shared Transport.


	
CLECs are entitled to unbundled local switching as a network element unbundled under Section 251, (and also as a network element unbundled under Section 271.)   They also are entitled to unbundled shared transport for so long as they are entitled to UNE-P. 
  See Coalition’s position statement tor Issue 20
	SBC MISSOURI proposes its “Embedded Base Temporary Rider,” which is attached as an Exhibit to this DPL and incorporated by reference.


	SBC MISSOURI’s “Embedded Base Temporary Rider,” discussed in detail earlier in this DPL, fully accounts for shared transport that is provided in conjunction with “embedded base” switching retained by CLECs pursuant to the FCC’s TRRO and accompanying rules.  There is simply no need to burden this new agreement with terms and conditions related to an item that is going to be gone within 12 months of March 11, 2005. 

In pertinent part, SBC MISSOURI’s proposed Rider provides as follows:

2.1.1
Concurrently with its provision of embedded base Mass Market ULS or Mass Market UNE-P pursuant to this Embedded Base Rider, and subject to this Section 2, and subject to the conditions set forth in Section 2.1.1.1 below, [SBC ILEC] shall also continue to provide access to call-related databases, SS7 call setup, ULS shared transport and other switch-based features in accordance with and only to the extent permitted by the terms and conditions set forth in the [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX], and only to the extent such items were already being provided before March 11, 2005, in conjunction with the embedded base Mass Market ULS or Mass Market UNE-P.

2.1.1.1 The [NAME OF PRIOR, SUPERSEDED AGREEMENT AND APPLICABLE ATTACHMENT/APPENDIX] must contain the appropriate related terms and conditions, including pricing; and the features must be “loaded” and “activated” in the switch.
 

	SBC’s Issue Statement:

Under what provisions is CLEC allowed access to Dedicated Transport in light of the TRRO?
Issue Statement by CLEC Coalition:

A.  Under what terms and conditions should unbundled dedicated transport be made available under Section 251 and under Section 271?
B.  Should SBC be required to provide physical diversity to CLECs on the same basis as it does for itself?
C.  Should the contract have a clear and unambiguous statement that SBC has an obligation to retain physical diversity where CLEC has requested it and doing so is technically feasible?
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	SBC 10.1

CC 10.0, 10.1, 10.2, 10.2.1, 10.3, 10.4, 10.5, 10.6, 10.7, 10.7.1, 10.7.2, 10.7.3, 10.8, 10.8.1, 10.8.2, 10.9, 10.9.1, 10.9.2, 10.10, 10.10.1, 10.10.2, 10.10.3, 10.10.4, 10.11, 10.11.1, 10.11.2, 15.4, 15.4.1, 15.4.4
	10.0
DS1 and DS3 Dedicated Transport 
 10.1
SBC MISSOURI shall provide Unbundled Dedicated Transport under Section 251 and Unbundled Dedicated Transport under Section 271 in accordance with the  terms and conditions set out in Sections 10.2 through 10.9 of this Attachment.  Dedicated Transport unbundled under Section 251 shall be provided subject to the location limitations and the transition plan set forth in Section 10.10 of this Attachment  

10.2
“Dedicated Transport” is defined as SBC MISSOURI  transmission facilities between wire centers or swtiches owned by SBC MISSOURI (interoffice dedicated transport), or between wire centers or swtiches owned by SBC MISSOURI and switches owned by requesting telecommunciaitons carriers (including entrance faciltities), dedicated to a particular  customer or carrier. 

10.2.1    As a result of the TRRO’s finding of non-impairment for Dedicated Transport entrance facilities, SBC is not oblgated to provide CLEC with unbundled access to such facilities pursuant to Section 251.  SBC MISSOURI is, however, obligated to provide unbunlded access to Dedicated Transport entrance facilites pursuant to Section 271.

10.3
SBC TEXAS will be responsible for the engineering, provisioning, and maintenance of the underlying equipment and facilities that are used to provide Dedicated Transport circuits and associated multiplexing or other optional features ordered by CLEC.   
10.4
Subject to the caps set forth in Sections 10.10.5 and 10.10.6, Unbundled Dedicated Transport will be provided only where such facilities exist at the time of CLEC request, and only over routes where UNE Dedicated Transport has not been Declassified.  SBC MISSOURI will provide UNE Dedicated Transport only at the following digital signal speeds:  DS1 (1.544 Mbps) and DS3 (44.736 Mbps).  

10.5
Other optional features available to CLEC with unbundled Dedicated Transport e.g., multiplexing, are available at the rates listed in Appendix Pricing.   
10.6
Access to Unbundled Dedicated Transport will be provided via collocation or via entrance facilities purchased from a third party or from SBC MISSOURI  under applicable access tariffs.  If CLEC provides the circuit between its premises collocated in SBC MISSOURI central office or wire center and SBC MISSOURI’s  network, then the cross-connect rates contained in SBC MISSOURI’s physical collocation tariff will apply.    
10.7
Routine Network Modifications for Dedicated Transport unbundled under Section 251 and Dedicated Transport unbundled under Section 271   
10.7.1
SBC MISSOURI shall make routine network modifications to unbundled Dedicated Transport (“UDT”) facilities used by CLEC where the requested   UDT facilities have already been constructed.  SBC MISSOURI  shall perform routine network modifications  to  UDT facilities in a nondiscriminatory fashion, without regard to whether the      UDT facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.   
10.7.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities for CLEC.

10.7.3
SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in this Attachment and in the Appendix Pricing – UNE Schedule of Prices. (NOTE—the following deleted language was SBC’s proposed language and was not agreed to by the Coaltion.)  

10.8
Diversity 

10.8.1
   When requested by CLEC and where such interoffice facilities exist at the time of CLEC’s request  and when technically feasible, Dedicated Transport will provide physical diversity.  Physical diversity means that two circuits are provisioned in such a way that no single failure of facilities or equipment will cause a failure on both circuits.

10.8.2
SBC MISSOURI shall provide in the same manner as SBC MISSOURI does for itself, the physical separation between intra-office and inter-office transmission paths when technically and economically feasible.  Physical diversity requested by CLEC shall be subject to additional charges.  When additional costs are incurred by SBC MISSOURI for CLEC specific diversity.  SBC MISSOURI will advise CLEC of the applicable additional charges. SBC MISSOURI will not process the request for diversity until CLEC accepts such charges. Any applicable performance measures will be abated from the time diversity is requested until CLEC accepts the additional charges. 
10.9
Technical Requirements For All Dedicated Transport  

This Section sets forth technical requirements for all Dedicated Transport.   
10.9.1
When requested by CLEC and where such interoffice facilities exist at the time of CLEC’s request and when technically feasible, Dedicated Transport will provide physical diversity.  Physical diversity means that two circuits are provisioned in such a way that no single failure of facilities or equipment will cause a failure on both circuits.  If changes in the network remove the physical diversity in the future, SBC TEXAS will not guarantee that diversity will be made available.   
10.9.2
CLEC’s additional cost, if any, for requested dedicated transport diversity shall be as determined in a cost proceeding via a BFR.  Where physical diversity does not exist for dedicated transport, SBC TEXAS shall provide such diversity through the BFR process.   
10.10
Limitations on Access to DS1 and DS3 Dedicated Transport unbundled under Section 251  Limitations on Access to UNE DS1 and DS3 Dedicated Transport  
10.10.1
SBC will provide DS1 Dedicated Transport unbundled under Section 251 on all routes between SBC wire centers that are classified as Tier 2 and Tier 3 on one or both ends of the route.  (The classification criteria for SBC wire centers is set forth in Section 5.4.2 of this Attachment.)  CLEC may obtain a maximum of 10 DS1 Dedicated Transport circuits on each route for which SBC is required to provide only DS1 Dedicated Transport under Section 251. (The maximum of 10 DS1 Dedicated Transport circuits will not apply on any route where an SBC wire center classified as Tier 3 is on one or both ends.)   . 
10.10.2
SBC will provide DS3 Dedicated Transport unbundled under Section 251 on all routes between SBC wire centers that are classified as Tier 3 on one or both ends of the route.  CLEC may obtain a maximum of 12 unbundled DS3 Dedicated Transport circuits on each route for which SBC is required to provide DS3 Dedicated Transport under Section 251.   
10.10.3
CLEC shall undertake a reasonably diligent inquiry to determine whether an order for a DS1 or DS3 UNE Dedicated Transport circuit satisfies the availability criteria set forth in Sections 10.10.1 and 10.10.2 above prior to submitting its order to SBC.  CLEC shall self-certify that based on that reasonable inquiry it is CLEC’s reasonable belief, to the best of its knowledge, that its order satisfies the criteria in Sections 10.10.1 or 10.10.2, as applicable, to the particular UNE(s) sought.  If CLEC’s self-certification complies with this Section, SBC shall provision the requested DS1 or DS3 transport circuit in accordance with CLEC’s order and within SBC’s standard ordering interval applicable to such circuits. 
10.10.4
SBC shall have the right to contest CLEC’s ability to obtain a requested DS1 or DS3 transport circuit only after provisioning.  Disputes regarding CLEC’s access to DS1 and DS3 transport circuits provided under Section 251 shall be addressed through the dispute resolution process set out in this Agreement.  If the Parties determine through informal dispute resolution or if formal dispute resolution through arbitration at the state Commission or otherwise determines that CLEC was not entitled to the provisioned DS1 or DS3 transport circuit under Section 251, the rates paid by CLEC for the affected loop shall be subject to true-up and CLEC shall be required to transition from the Section 251 UNE DS1 or DS3 transport circuit to another wholesale service within 45 days of the determination.  If CLEC does not transition the transport circuit within the 45-day period, then SBC MISSOURI may disconnect the transport circuit.  Conversion of DS1 and DS3 transport circuits shall be performed in a manner that minimizes the disruption or degradation to CLEC’s customer’s service.   
10.11
Transition for existing Section 251 unbundled DS1 and DS3 Transport 

10.11.1
For any DS1 and DS3 Dedicated Transport that CLEC had in place as of March 11, 2005, and which SBC no longer is required to provide on an unbundled basis under Section 251, CLEC must transition from those transport circuits to  other wholesale facilities, including special access, DS1 and DS3 Dedicated Transport unbundled under Section 271, transport provided by other carriers, or self-provisioned facilities.  SBC MISSOURI will provide written notice to CLEC of the Declassification of specific transport routes.  SBC MISSOURI shall continue to provide any existing Section 251 unbundled DS1 and DS3 transport circuits until 3/10/2006.  After 3/10/2006, if CLEC has not submitted an LSR or ASR, as applicable, to SBC MISSOURI requesting conversion of the Declassified transport circuit(s) to a Section 271 unbundled network element or other wholesale service, SBC MISSOURI shall convert the Declassified transport circuit(s) to an analogous access service, if available, or if no analogous access service is available, to such other service arrangement as SBC MISSOURI and CLEC may agree upon (e.g., via a separate agreement at market-based rates or resale); provided, however, that where there is no analogous access service, if CLEC and SBC MISSOURI have failed to reach agreement as to a substitute service within such forty-five(45) day period or other period of time for negotiation that the Parties agree to, then CLEC may request a BFR.  If CLEC fails to request a BFR within the forty-five(45) day period, then SBC MISSOURI may disconnect the Declassified transport circuit(s).  Conversion of dedicated transport circuits shall be performed in a manner that minimizes the disruption or degradation to CLEC’s customer’s service, and at no charge to CLEC.   
10.11.2
Products provided by SBC MISSOURI in conjunction with DS1 and DS3 Unbundled Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this Section 10.11 where UDT is Declassified.  Cross-Connects obtained under SBC MISSOURI’ physical collocation tariff shall not be repriced to access rates. 

NOTE—the following language was deleted because it is SBC’s proposed contract langugage









15.4
The applicable dedicated transport cross connects include,:  

15.4.1
DS-1  

15.4.4
DS-3   


	CLECs are entitled to access to high-capacity transport under both Section 251 and Section 271.  See CLECs’ position on Issue # 1



A.  CLECs are entitled to access to high-capacity transport under both Section 251 and Section 271.  See CLECs’ position on Issue # 1
Furthermore, DS1 is not capped on all routes, because that restriction is inconsistent with the FCC’s unequivoal statement made in paragraph 128 of the TRRO that “[o]n routes for which we determine that there is no unbunlding oblgiation for DS3 transport but for which impairment exists for DS1 transport, we limit the number of DS1 transport circuits  .... to 10....”
Also, although the FCC determined that entrance facilites as a form of dedicated transport need not be made available to CLECs under Section 251, nothing in that decision addressed ILECs’ obligations under Section 271.

The CLECs’ proposed langauge tracks the FCC’s order and clearly sets forth the requirements applicable to acces to Dedicated Transport under Section 251.

B. & C.  Yes.  SBC’s proposed language would remove its obligating to maintain physical diversity even where changes in the network are made by SBC to suit its own business needs.  SBC need not guarantee that diversity will be made available but mere changes in its network should not result in loss of diversity either.

	10.0
DS1 and DS3 Dedicated Transport 
10.1
Subject to Section 2 of this Attachment Lawful UNEs, SBC MISSOURI shall provide Lawful UNE DS1/DS3 Dedicated Transport under the following terms and conditions in this subsection.   

10.2
  “Dedicated Transport” is defined as SBC interoffice transmission facilities between wire centers or switches owned by SBC, or between wire centers or switches owned by SBC and switches owned by requesting telecommunications carriers, dedicated to a particular customer or carrier.   

10.2.1 SBC is not obligated to provide CLEC with unbundled access to Dedicated Transport that does not connect a pair of SBC wire centers.  

10.2.2 A “route” is defined as a transmission path between one of SBC’s wire centers or switches and another of SBC’s wire centers or switches.  A route between two points (e.g., wire center of switch “A” and wire center or switch “Z”) may pass through one or more intermediate wire centers or switches (e.g. wire center or switch “X”).  Transmission paths between identical end points (e.g., wire center or switch “A” and wire center or switch “Z”) are the same “route,” irrespective of whether they pass through the same intermediate wire centers or switches, if any.  

10.4
Subject to the caps set forth in Sections 10.10.5 and 10.10.6, Unbundled Dedicated Transport will be provided only where such facilities exist at the time of CLEC request, and only over routes where UNE Dedicated Transport has not been Declassified.  SBC MISSOURI will provide UNE Dedicated Transport only at the following digital signal speeds:  DS1 (1.544 Mbps) and DS3 (44.736 Mbps).  

10.5
Other optional features available to CLEC with unbundled Dedicated Transport listed in Appendix Pricing. 

10.7
Routine Network Modifications 
10.7.1
SBC TEXAS shall make routine network modifications to Lawful unbundled Dedicated Transport (“UDT”) facilities used by CLEC where the requested   Lawful UDT facilities have already been constructed.  SBC TEXAS shall perform routine network modifications to Lawful UDT facilities in a nondiscriminatory fashion, without regard to whether the     Lawful UDT facility being accessed was constructed on behalf, or in accordance with the specifications, of any carrier.   
10.7.2
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications include rearranging or splicing of cable; adding an equipment case; adding a doubler or repeater; adding a smart jack; installing a repeater shelf; adding a line card; deploying a new multiplexer or reconfiguring an existing multiplexer.  Routine network modifications may entail activities such as accessing manholes, deploying bucket trucks to reach aerial cable, and installing equipment casings.  Routine network modifications do not include the installation of new aerial or buried cable for a requesting telecommunications carrier, and SBC MISSOURI is not obligated to perform those activities for CLEC.

10.7.3
SBC MISSOURI shall provide routine network modifications at the rates, terms and conditions set out in this Attachment and in the Appendix Pricing – UNE Schedule of Prices. A rate for any routine network modification shown as “ICB” in Appendix Pricing or the applicable tariff indicates that the Parties have not negotiated, and/or that the State Commission has not reviewed and approved, a specific rate for that routine network modification. The ICB rate shall be determined on an individual case basis and shall reflect an engineering estimate of the actual costs of time and materials required to perform the routine network modification; provided, however, that the ICB rate shall not include any costs already recovered through existing, applicable recurring and non-recurring charges. The resulting ICB rates shall continue to apply to such routine network modifications unless and until the Parties negotiate specific rates for such routine network modifications or specific rates are otherwise established for such routine network modifications.
10.7.4
Notwithstanding anything to the contrary herein, SBC-13STATE’s obligations with respect to routine network modifications apply only where the dedicated transport transmission facilities are subject to unbundling. 

10.8
Diversity 

10.8.1
   When requested by CLEC and where such interoffice facilities exist at the time of CLEC’s request  and when technically feasible, Dedicated Transport will provide physical diversity.  Physical diversity means that two circuits are provisioned in such a way that no single failure of facilities or equipment will cause a failure on both circuits.

10.8.2
SBC MISSOURI shall provide in the same manner as SBC MISSOURI does for itself, the physical separation between intra-office and inter-office transmission paths when technically and economically feasible.  Physical diversity requested by CLEC shall be subject to additional charges.  When additional costs are incurred by SBC MISSOURI for CLEC specific diversity.  SBC MISSOURI will advise CLEC of the applicable additional charges. SBC MISSOURI will not process the request for diversity until CLEC accepts such charges. Any applicable performance measures will be abated from the time diversity is requested until CLEC accepts the additional charges.  .   
DS1 Declassification -- Subject to the cap described in Section 10.10.6, SBC shall provide CLEC with access to UNE DS1 Dedicated Transport on routes, except routes where both wire centers defining the route are Tier 1 Wire Centers.  As such SBC must provide UNE DS1 Dedicated Transport under this Agreement only if a wire center at either end of a requested route is not a Tier 1 Wire Center, or if neither is a Tier 1 Wire Center. DS1 Dedicated Transport circuits on routes between Tier 1 Wire Centers are Declassified and no longer available as UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering UNE DS1 Dedicated Transport on such route(s).  

DS3 Declassification -- Subject to the cap described in Section 10.10.5, SBC shall provide CLEC with access to UNE DS3 Dedicated Transport, except on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such SBC must provide UNE DS3 Dedicated Transport under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then DS3 Dedicated Transport circuits on such routes are Declassified and no longer available as UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering UNE DS3 Dedicated Transport on such route(s).  
10.10.3
SBC has posted and will post a list to its CLEC-Online website, identifying the wire centers where routes for DS1 and DS3 UNE Dedicated Transport are Declassified under Sections 10.10.1 and 10.10.2, above, and those Sections shall apply.  For situations where SBC’s posted list does not identify a wire center(s) relevant to CLEC’s order for DS1 or DS3 UNE Dedicated Transport,   
10.10.5
DS3 Transport “Caps” -- SBC is not obligated to provide to CLEC more than twelve(12) DS3 UNE Dedicated Transport circuits on each route on which DS3 Dedicated Transport has not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS3 Dedicated Transport once CLEC has already obtained twelve DS3 UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC’s option it may accept the order, but convert any requested DS3 UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS3 Dedicated Transport circuits as of the date of provisioning.
10.10.6
DS1 Transport “Caps”
SBC is not obligated to provide to CLEC more than ten (10) DS1 UNE Dedicated Transport circuits on each route on which DS1 Dedicated Transport has not been otherwise Declassified; accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering unbundled DS1 Dedicated Transport once CLEC has already obtained ten DS1 UNE Dedicated Transport circuits on the same route.  If, notwithstanding this Section, CLEC submits such an order, at SBC’s option it may accept the order, but convert any requested DS1 UNE Dedicated Transport in excess of the cap to Special Access, and applicable Special Access charges will apply to CLEC for such DS1 Dedicated Transport circuits as of the date of provisioning.
10.10.7
Effect on Embedded Base.  Upon Declassification of DS1 Dedicated Transport  or DS3 Dedicated Transport already purchased by CLEC as UNEs under this Agreement, SBC will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 1.2.5 “Notice and Transition Procedure.”  

10.10.7.1
Products provided by SBC in conjunction with UNE DS1 or DS3 Dedicated Transport (e.g. Cross-Connects) shall also be subject to re-pricing under this Section and Section 1.2.5 “Notice and Transition Procedure” where such Transport is Declassified.

10.10.8
The Parties agree that activity by SBC under this Section 10.10 shall not be subject to the Network Disclosure Rules.

10.11
  See “Embedded Base Rider”]

15.4
The applicable dedicated transport cross connects include,:  

15.4.1
DS-1  

15.4.4
DS-3   


	Following USTA II’S complete vacatur of the FCC’S TRO UDT unbundling rules, the TRO Remand Order defined specifically what an ILEC’s obligations now are. 
The TRRO states that DS1 dedicated transport on routes between Tier 1 Wire Centers
 is no longer required to be unbundled under section 251 of the Act. and, even where DS1 UDT is available, a CLEC may also have no more than 10 DS1 UDT circuits on a single route (rule 51.319(e)(2)(ii)(b)); additionally, regarding DS3 dedicated transport on routes between either Tier 1 and/or Tier 2 and Tier 1 and /or Tier 2 Wire Centers is no longer required to be unbundled under section 251 of the Act at any level. even where DS3 UDT is available, CLECs may also have no more than one DS3 UDT circuit on a single route (rule 51.319(e)(2)(iii)(b).It is true that they can interconnect for dedicated transport, but it would be at access tariff rates. it is inappropriate include any language in  regards to  a 271 checklist item in this ICA; the last sentence of their proposed section 10.2.1 should be rejected.

 

	SBC’s Issue Statements:

1)  Is CLEC entitled to   access proprietary SBC developed AIN services under the TRO and particularly in light of the TRRO’s removal of mass market local circuit switching?
Issue Statement by CLEC Coalition:

Are CLECs entitled to access SBC’s AIN services with unbundled local switching required to be provided to CLECs under Section 251, and with local switching required to be unbundled
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	SBC 12.0, 12.1, 12.1.1

CC  14.0, 14.1, 14.2, 14.3, 14.4, 14.5, 14.6, 14.7, 14.8
	14.0 AIN Call Related Database

14.1Definition:  The AIN is a Network Architecture that uses distributed intelligence in centralized databases to control call processing and manage network information, rather than performing those functions at every switch.

14.2 SBC MISSOURI will provide CLEC access to the SBC MISSOURI’s Service Creation Environment (SCE) to design, create, test and deploy AIN-based features, equivalent to the access it provides to itself, providing that security arrangements can be made.  CLEC requests to use the SBC MISSOURI SCE will be subject to request and review procedures to be agreed upon by the Parties.

14.3 When CLEC utilizes SBC MISSOURI’s Local Switching network element and requests SBC MISSOURI to provision such network element with a technically feasible AIN trigger, SBC MISSOURI will provide access to the SBC MISSOURI AIN Call Related Database for the purpose of invoking a CLEC developed AIN feature as per previous section.

14.4
When CLEC utilizes its own local switch, SBC MISSOURI will provide access to the appropriate AIN Call Related Database for the purpose of invoking either an SBC MISSOURI AIN feature or an CLEC developed AIN feature as per previous section.
14.5 SBC MISSOURI will provide access to its AIN Call Related databases in a nondiscriminatory and competitively neutral manner.  Any mediation, static or dynamic, will only provide network reliability, protection, security and network management functions consistent with the access service provided.  Any network management controls found necessary to protect the AIN SCP from an overload condition will be applied based on non-discriminatory guidelines and include, but are not limited to procedures either (1) resident in the SBC MISSOURI STP that serves the appropriate SBC MISSOURI AIN SCP or (2) via manual controls that are initiated from SBC MISSOURI’s Network Elements.  Such management controls will be applied to the specific problem source, wherever that source is, including SBC MISSOURI, and not to all services unless a problem source cannot be identified.
14.6 As requested by CLEC, SBC MISSOURI will provide specifications and information reasonably necessary for CLEC to utilize SBC MISSOURI SCE where such specifications and documentation are unique to SBC MISSOURI or are available only to SBC MISSOURI from the vendor of its SCP, SCE, and/or service management system.  CLEC is responsible for obtaining, at its own expense, all other documentation.

14.7 SBC MISSOURI will take reasonable steps to protect and partition CLEC service logic and data from unauthorized access, execution or other types of compromise, where technically feasible.

14.8 Access to AIN and SCE will be provided to CLEC at rates, terms, and conditions to be negotiated by the Parties. 


	CLECs are entitled to unbundled local switching as a network element unbundled under Section 251, (and also as a network element unbundled under Section 271.)    CLECs desire access to AIN onoy in conjunction with unbundled local switching.  See Coalition’s statement of position Isseu # 1 and Issue # 20
	
	See Issue 25.

As a threshold matter, with the issuance and effectiveness of the TRO and TRRO, CLEC is not entitled to what it seeks.  Under the TRO, CLECs were entitled to access SBC MISSOURI’s call-related databases (including AIN) when also purchasing SBC MISSOURI’s unbundled mass-market local circuit switching.  However, all ULS was eliminated per TRRO, thereby also eliminating CLEC access to call-related databases on an unbundled basis.  SBC MISSOURI will provide CLECs with access to its call-related databases – including AIN – on just and reasonable terms and conditions through a separate agreement, but is no longer obligated to provide such access on an unbundled basis through a Section 251 agreement. Accordingly, CLEC’s requested must be rejected as a matter of law.

Additionally, per the FCC's UNE Remand Order (¶¶ 419 and 420) and TRO (¶¶ 170, 551, 556), SBC MISSOURI is not required to provide CLEC with access to the AIN services SBC has designed.  Because SBC is not obligated to provide AIN services to any CLEC (either under 251 or 271) the Commission should reject CLEC’s proposal to create such obligations.

 

	SBC’s Issue Statement:

In light of the TRRO should CLEC be allowed to order Dark Fiber?

Contrary to TRO Remand, should this ICA contain terms and conditions for Dark Fiber loops beyond the transition period?

Should the agreement clearly define the terms in which once a Wire Center is classified a Tier 1 wire center it cannot be reclassified as a Tier 2 or 3?

Is it appropriate to define dark fiber transport from remote terminals or customer premises?

Is it reasonable to limit SBC Missouri’s responsibility to perform routine network modifications to only those fiber facilities that are already constructed?

Should SBC Missouri be limited to performing routine network modifications only to Lawful UNE Dedicated Transport Dark Fiber used by the CLEC for the provision of Telecommunication Services?

Should the agreement contain conflicting notification processes for declassification/rights of revocation?
Issue Statement  by CLEC Coalition:

Is is proper to insert the language that “once a wire center is classified it cannot be reclassified to a higher numbered classification” since the Commission has not yet conducted its proceeding to determine the classification of wire centers?
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	SBC 2.14, 5.0, 5.1

CC 5.0, 5.1, 5.1.1, 5.2, 5.3, 5.3.1, 5.3.2, 5.4, 5.4.1, 5.4.2, 5.4.3, 5.4.3.1, 5.4.3.2, 5.4.3.2.1, 5.4.3.2.1.1, 5.4.3.2.2, 5.4.3.2.2.1, 5.4.4, 5.4.4, 5.4.5, 5.4.5.1,  5.4.5.2, 5.4.5.3, 5.4.5.4, 5.4.6,  5.4.6.2, 5.4.6.3, 5.4.7, 5.4.7.1, 5.4.7.2, 5.4.7.3, 5.4.8, 5.4.8.1, 5.4.8.2, 5.4.8.2.1, 5.4.8.2.3, 5.5, 5.5.1, 15.3.17, 15.3.18,  , 15.4.7, 15.4.8, 
	 5.0
Dark Fiber loops and dark fiber DEDICATED TRANSPORT  

5.1


5.1.1
Dark fiber is fiber which has not been activated through connection to the electronics that “light” it and render it capable of carrying telecommunications services.  Dark fiber is unlit optic cable that is deployed within SBC MISSOURI’s network that is in place and easily called into service. Unlit fiber is dark fiber regardless of whether the fiber is spliced or terminated.  Dark fiber, includes unlit fiber that could be, but is not currently, spliced or terminated in any segment including any “dead count,” as well as point to point but not assigned segments.  Spare dark fiber is determined by the formula in Section 5.  

5.2
SBC MISSOURI will provide loop and sub-loop dark fiber as an Unbundled Network Element Under Section 271 of the Act.  All SBC MISSOURI dark fiber from any SBC MISSOURI wire center to a customer premise is included as a loop dark fiber irrespective of the serving wire center for such location.   

5.3
Dark Fiber Transport

5.3.1
At unbundled dedicated transport dark fiber segments in routes that have not been Declassified, SBC MISSOURI will provide a UNE Dedicated Transport Dark Fiber segment that is considered “spare” as defined in Section 5.5 and 5.6 below.  UNE Dedicated Transport Dark Fiber is defined as SBC MISSOURI dark fiber interoffice transmission facilities dedicated to CLEC that are within SBC MISSOURI’s network, connecting SBC MISSOURI switches or wire centers within a LATA.  UNE Dedicated Transport Dark Fiber does not include transmission facilities between the SBC MISSOURI network and CLEC’s network or the location of CLEC equipment.  SBC MISSOURI will offer UNE Dedicated Transport Dark Fiber to CLEC when CLEC has collocation space in each SBC MISSOURI CO where the requested UNE Dedicated Transport Dark Fiber(s) terminate., however, SBC MISSOURI shall allow CLEC access to dark fiber transport that traverses through intermediate central offices where CLEC is not collocated. SBC MISSOURI shall combine (e.g. cross-connect) segments of spare dark fiber at CLEC’s request even if those elements are not ordinarily combined in SBC MISSOURI’ network (e.g. cross-connect an inter-office dark fiber with a loop dark fiber, even if CLEC is not collocated at the cross-connecting site). 
5.3.2
SBC MISSOURI will provide dark fiber transport under Section 251 between any pair of its wire centers, except where both wire centers defining the route are either Tier 1 or Tier 2 wire centers.   SBC’s wire centers in TEXAS shall be classified as either Tier 1, Tier 2 or Tier 3 as follows:  Dark Fiber Transport Declassification

(A)
Tier 1 wire centers are those SBC wire centers that contain at least four fiber-based collocators, at least 38,000 business line, or both.  Tier 1 wire centers also are those SBC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by CLECs.  
(B)
Tier 2 wire centers are those SBC wire centers that are not Tier 1 wire centers, but contain at least three fiber-based collocators, at least 24,000 business lines, or both. 

(C)
Tier 3 wire centers are those SBC wire centers that do not meet the criteria for Tier 1 and Tier 2 wire centers. 
5.4.
Loop Dark Fiber   
5.4.1
SBC MISSOURI will provide loop dark fiber segment that is considered “spare” as defined in Sections ___ and ____below.  Loop dark fiber is a dedicated transmission facility between a distribution frame (or its equivalent) in an SBC MISSOURI central office and the loop demarcation point at an end user premise.  SBC MISSOURI will offer loop dark fiber to CLEC when CLEC has collocation space in the SBC MISSOURI CO where the requested loop dark fiber terminates.  

5.4.2
Upon receipt of a complete and correct Sub-loop Access Application, SBC MISSOURI shall provide to CLEC  within 30 days a written estimate for the actual construction, labor, materials, and related provisioning costs to be incurred to fulfill the SCA on a Time and Materials basis.  CLEC  agrees to pay SBC MISSOURI appropriate rates for the engineering and other associated costs performed when CLEC  submits a request to provide a written estimate for sub-loop(s).  
5.4.3
Spare Fiber Inventory Availability and Condition
5.4.3.1
All available spare dark fiber will be provided as is.  No conditioning will be offered.  Spare dark fiber is fiber that is spliced in all segments, point to point but not assigned, and spare dark fiber does not include maintenance spares, fibers set aside and documented for SBC MISSOURI’s forecasted growth, defective fibers, or fibers subscribed to by other carriers assigned fibers.  CLEC will not obtain any more than 25% of the spare dark fiber contained in the requested segment, during any two-year period.  
5.4.3.2
Determining Spare Fibers:

5.4.3.2.1
SBC MISSOURI will inventory dark fibers.  Spare fibers do not include the following:
5.4.3.2.1.1
Maintenance spares.  Maintenance spares shall be kept in inventory like a working fiber.  Spare maintenance fibers are assigned as follows: 
· Cables with 24 fibers and less:  two maintenance spare fibers

· Cables with 36 and 48 fibers:  four maintenance spare fibers

· Cables with 72 and 96 fibers:  eight maintenance spare fibers

· Cables with 144 fibers:  twelve maintenance spare fibers

· Cables with 216 fibers:  18 maintenance spares

· Cables with 288 fibers:  24 maintenance spares

· Cables with 432 fibers:  36 maintenance spares

· Cables with 864 fibers: 72 maintenance spares. 

5.4.3.2.2
Defective fibers.  Defective dedicated transport dark fiber, if any, will be deducted from the total number of spare dedicated transport dark fiber that would otherwise be available.  

5.4.3.2.2.1
SBC MISSOURI growth fibers.  Fibers documented as reserved by SBC MISSOURI for utilization for growth within the 12 month–period following the carrier’s request.
5.4.4
The appropriate SBC MISSOURI engineering organization will maintain records on each fiber optic cable for which CLEC requests dark fiber.  

5.4.5
Quantities and Time Frames for ordering Dark Fiber:
5.4.5.1
The minimum number of fiber strands that CLEC can order is one, and fiber strands must be ordered on a strand-by-strand basis.  The maximum number of fiber strands that CLEC can order is no greater than 25% of the spare facilities in the segment requested.  Should spare fiber fall below 8 strands in a given location, SBC MISSOURI will provide the remaining spares one strand at a time and no more than a quantity of 2 strands. 
5.4.5.2
If CLEC wishes to request dark fiber, it must submit a dark fiber facility inquiry, providing CLEC’s specific point-to-point (A to Z) dark fiber requirements. When CLEC submits a dark fiber facility inquiry, appropriate rates for the inquiry will be charged as set forth in the Appendix Pricing. 
5.4.5.3
If spare dark fiber is available, as determined under this Agreement, SBC MISSOURI will notify CLEC and CLEC may place an Access Service Request (ASR) for the dark fiber. 
5.4.5.4
Dark fiber will be assigned to CLEC  only when an ASR is processed.  ASRs will be processed on a first-come-first-served basis.  Inquiry facility checks do not serve to reserve dark fiber.  When CLEC submits the ASR, the ASR will be processed and the dark fiber facilities will be assigned. The charges are set forth in the Pricing Appendix.
5.4.6
Right of Revocation of Access to Dark Fiber 

5.4.6.2
Should CLEC not utilize the fiber strand(s) subscribed to within the 12-month period following the date SBC MISSOURI provided the fiber(s), SBC MISSOURI may revoke CLEC’s access to dark fiber and recover those fiber facilities and return them to SBC MISSOURI inventory.  SBC MISSOURI may invoke this right by providing 10 days written notice to CLEC  that SBC MISSOURI is reclaiming the fibers.  
5.4.6.3
SBC MISSOURI may reclaim from the CLEC's the right to use dark fiber, whether or not the dark fiber is being utilized by CLEC, upon twelve (12) months' written notice to CLEC. SBC MISSOURI will provide an alternative facility for the CLEC with the same bandwidth CLEC was using prior to reclaiming the facility.  SBC MISSOURI must also demonstrate to CLEC  that the dark fiber will be needed to meet SBC MISSOURI’s bandwidth requirements within the 12 months following the revocation.  

5.4.7
Access Methods specific to Dark Fiber 
5.4.7.1
At SBC MISSOURI central offices’ the dark fiber terminates on a fiber distribution frame, or equivalent, in the central office.  CLEC’s access is provided through an approved collocation access. CLEC may collocate, providing collocation application and associated criteria are met, when seeking interconnection. The only method of access for placing equipment for Dark fiber is collocation, as set forth in Section 15.3.1 above.
5.4.7.2
The demarcation point for dedicated transport dark fiber at central offices, remote terminals and customer premises will be in an SBC MISSOURI approved splitter shelf.  This arrangement allows for non-intrusive testing.  
5.4.7.3
At central office’s dark fiber terminates on a fiber distribution frame, or equivalent in the central office.
5.4.8
Installation and Maintenance for Dark Fiber

5.4.8.1
SBC MISSOURI will install demarcations and place the fiber jumpers from the fiber distribution frame, or equivalent, optic terminals to the demarcation point.  CLEC will run its fiber jumpers from the demarcation point (1x2, 90-10 optical splitter) to the CLEC equipment. 

5.4.8.2
Routine Network Modifications for Unbundled Dark Fiber Loops Provided Under Section 271 and for Unbundled Dark Fiber Transport Provided Under Section 251 or Section 271

5.4.8.2.1
SBC MISSOURI shall make routine network modifications to unbundled Dedicated Transport Dark Fiber and loop dark fiber facilities used by CLEC for the provision of telecommunication services where the requested Dedicated Transport Dark Fiber or loop dark fiber facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to unbundled Dedicated Transport Dark Fiber and loop dark fiber in a nondiscriminatory fashion, without regard to whether the UNE Dedicated Transport Dark Fiber or loop dark fiber being accessed was constructed on behalf, or in accordance with the specifications, for CLEC .   

5.4.8.2.3
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications do not include the installation of fiber for a requesting telecommunications carrier, nor do routine network modifications include the provision of electronics for the purpose of lighting dedicated transport dark fiber (i.e., optronics), and SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier. 
5.5
Conversion or Repricing of Declassified Dark Fiber Loops and Transport During the Transition Period.   

5.5.1__In its TRO Remand Order, the FCC determined that all dark fiber loops shall be Declassified and that  dark fiber dedicated transport shall be Declassified on those routes where both SBC wire centers are classified as either Tier 1 or Tier 2.  As a result, SBC MISSOURI shall not be required to provide and CLEC shall not order such Declassified dark fiber loop and/or dark fiber transport as Section 251 UNEs.  SBC MISSOURI shall continue to provide any existing Section 251 unbundled dark fiber loops and any existing Declassified dark fiber  transport circuits for a transition period of 18 months from March 11, 2005.  At the expiration of that transition period, if CLEC has not submitted an LSR or ASR, as applicable, to SBC MISSOURI requesting disconnection or conversion of the Declassified dark fiber loops and/or Declassified dark fiber transport circuit(s) to a Section 271, special access or other wholesale service, SBC MISSOURI shall convert the Declassified dark fiber loops and/or Declassified dark fiber transport circuit(s) to an analogous access service, if available, or if no analogous access service is available, to such other service arrangement as SBC MISSOURI and CLEC may agree upon (e.g., via a separate agreement at market-based rates or resale); provided, however, that where there is no analogous access service, if CLEC and SBC MISSOURI have failed to reach agreement as to a substitute service within by March 12, 2006, , then CLEC may submit a BFR no later than April 12, 2006.  If CLEC has not submitted a BFR by April 12, 2006, then SBC MISSOURI may disconnect the Declassified dark fiber loops and/or dark fiber transport circuit(s).  Conversion of dedicated transport circuits shall be performed in a manner that minimizes the disruption or degradation to CLEC’s customer’s service, and at no charge to CLEC. 
15.3.17
Dark fiber loop to Collocation 

*15.3.18
Dark fiber loop to Dark fiber transport 

15.4.7
Dark fiber transport to Collocation 

*15.4.8
Dark fiber loop to Dark fiber transport


	


The FCC’s TRRO provides that  dark fiber loops provided as unbundled network elements under Section 251 are to be available for the duration of the FCC’s transition plan.  CLECs access to dark fiber transport as a Section 251 UNE continues beyond the duration of the transition plan, with some restrictions as to location.  The FCC found that dark fiber transport should remain available on certain routes because it is efficient to use this resource already in place.  

SBC is required to provide unbundled loops and transport under Section 271.  Nothing in the statutory language excludes dark fiber.  And, the use of  dark fiber already in place promotes efficiency and is preferable to requiring CLECs to deploy physical facilities.   

SBC contends that, even if it were true that dark fiber loop and dark fiber transport must be provided under Section 271, those provisions do not belong in an interconnection agreement approved under Section 252 due to the 5th Circuit Court’s decision in Coserv v. Southwestern Bell Tel. Co.   The decision in Coserv does state that certain kinds of contract terms are not required to be arbitrated unless SBC did negotiate them.  But, Coserv did not address and does not excuse SBC from being required to include in an interconnection agreement the obligations it has under law in Section 271.

CLECs’ language establishes the terms and conditions on which  dark fiber loop and transport  will be made available.  CLECs language regarding these terms and coditions is reasonable. 

CLECs’ proposed language for routine network modifications applies solely to existing facilities and mirrors the language that CLECs’ propose for routine network modifications on loops and transport.  

 CLECs also have proposed a specific timetable and process for CLECs to move off of dark fiber loops and transport that are Setion 251 UNEs and onto other servicers that allows CLECs to transition their operations and netework, and their customer base, to alternative services.
Finally, the language SBC proposes regarding the limits on reclassification of wire centers (i.e., that make access to UNEs under Section 251 less available) should not be part of this agreement.  The Commission has not yet determined what is the proper classification of wire centers.  The language SBC is proposing to add is contained in the FCC’s Rules, but there remains the question of whether SBC’s classification is correct.  It is premature to give SBC’s initial and unexamined classification any binding effect in this agreement.
	5.0
dark fiber dedicated transport 

5.1
SBC shall provide UNE Dedicated Transport Dark Fiber under the following terms and conditions in this subsection.  SBC is not required to provide Loop Dark Fiber on an unbundled basis.  (For definitional purposes only, Loop Dark fiber is fiber within an existing fiber optic cable that has not yet been activated through optronics to render it capable of carrying communications service.)
5.1.1
UNE Dedicated Transport Dark Fiber is deployed, unlit optical fiber within SBC’s network.  UNE Dedicated Transport Dark Fiber consists of unactivated optical interoffice transmission facilities.  

5.3
Dark Fiber Transport

5.3.1
At unbundled dedicated transport dark fiber segments in routes that have not been Declassified, SBC MISSOURI will provide a UNE Dedicated Transport Dark Fiber segment that is considered “spare” as defined in Section 5.5 and 5.6 below.  UNE Dedicated Transport Dark Fiber is defined as SBC MISSOURI dark fiber interoffice transmission facilities dedicated to CLEC that are within SBC MISSOURI’ network, connecting SBC MISSOURI switches or wire centers within a LATA.  UNE Dedicated Transport Dark Fiber does not include transmission facilities between the SBC MISSOURI network and CLEC’s network or the location of CLEC equipment.  SBC MISSOURI will offer UNE Dedicated Transport Dark Fiber to CLEC when CLEC has collocation space in each SBC MISSOURI CO where the requested UNE Dedicated Transport Dark Fiber(s) terminate.
5.3.2
Dark Fiber Transport Declassification

5.3.2.1
SBC shall provide CLEC with access to  UNE Dedicated Transport Dark Fiber, except  on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers, as set forth in Section 5.3.2.5 (A), (B) and (C), below.  As such SBC must provide UNE Dedicated Transport Dark Fiber under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then Dedicated Transport Dark Fiber circuits on such routes are Declassified and no longer available as UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering UNE Dedicated Transport Dark Fiber on such route(s). 

5.3.2.2
Effect on Embedded Base.  Upon Declassification of Dedicated Transport Dark Fiber already purchased by CLEC as a UNE under this Agreement, SBC will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 1.2.5 “Notice and Transition Procedure,” and at the end of the 30-day notice period under that Section, provision of the affected dedicated transport dark fiber  to CLEC will be terminated without further obligation of SBC.  

5.3.2.3
Products provided by SBC in conjunction with UNE Dedicated Transport Dark Fiber , if any, shall also be subject to termination under this Section where such fiber is Declassified.

5.3.2.4
The Parties agree that activity by SBC under this Section 5.3.2 shall not be subject to the Network Disclosure Rules.

5.3.2.5
Wire Center “Tiers”


(A)
Tier 1 wire centers are those SBC wire centers that contain at least four fiber-based collocators, at least 38,000 business line, or both.  Tier 1 wire centers also are those SBC tandem switching locations that have no line-side switching facilities, but nevertheless serve as a point of traffic aggregation accessible by CLECs.  Once a wire center is determined to be a Tier 1 Wire Center, that wire center is not subject to later reclassification as a Tier 2 or Tier 3 Wire Center.  

(B)
Tier 2 wire centers are those SBC wire centers that are not Tier 1 wire centers, but contain at least three fiber-based collocators, at least 24,000 business lines, or both. Once a wire center is determined to be a Tier 2 Wire Center, that Wire Center is not subject to later reclassification as a Tier 3 Wire Center. 


(C)
Tier 3 wire centers are those SBC wire centers that do not meet the criteria for Tier 1 and Tier 2 wire centers. 
5.4.
See  SBC’S PROPOSED “EMBEDDED BASE RIDER.]

5.4.3
Spare Fiber Inventory Availability and Condition
5.4.3.1
All available spare dark fiber will be provided as is.  No conditioning will be offered.  Spare dark fiber is fiber that is spliced in all segments, point to point but not assigned, and spare dark fiber does not include maintenance spares, fibers set aside and documented for forecasted growth, defective fibers, or assigned fibers.  CLEC will not obtain any more than 25% of the spare dark fiber contained in the requested segment, during any two-year period.  
5.4.3.2
Determining Spare Fibers:

5.4.3.2.1
SBC MISSOURI will inventory dark fibers.  Spare fibers do not include the following:
5.4.3.2.1.1
Maintenance spares.  Maintenance spares shall be kept in inventory like a working fiber.  Spare maintenance fibers are assigned as follows: 
· Cables with 24 fibers and less:  two maintenance spare fibers

· Cables with 36 and 48 fibers:  four maintenance spare fibers

· Cables with 72 and 96 fibers:  eight maintenance spare fibers

· Cables with 144 fibers:  twelve maintenance spare fibers

· Cables with 216 fibers:  18 maintenance spares

· Cables with 288 fibers:  24 maintenance spares

· Cables with 432 fibers:  36 maintenance spares

· Cables with 864 fibers: 72 maintenance spares. 

5.4.3.2.2
Defective fibers.  Defective dedicated transport dark fiber, if any, will be deducted from the total number of spare dedicated transport dark fiber that would otherwise be available.  

5.4.3.2.2.1
SBC MISSOURI growth fibers.  Fibers documented as reserved by SBC MISSOURI for utilization for growth within the 12 month–period following the carrier’s request.
5.4.3.2.2.2
Assigned fibers.  Dedicated transport dark fiber with SBC MISSOURI or other CLEC working or pending optronics installations. 

5.4.4
The appropriate SBC MISSOURI engineering organization will maintain records on each fiber optic cable for which CLEC requests dedicated transport dark fiber.  

5.4.5
Quantities and Time Frames for ordering Dark Fiber:
5.4.5.1
The minimum number of dedicated transport dark fiber strands that CLEC can order is one, and fiber strands must be ordered on a strand-by-strand basis.  The maximum number of fiber strands that CLEC can order is no greater than 25% of the spare facilities in the segment requested.  Should spare fiber fall below 8 strands in a given location, SBC MISSOURI will provide the remaining spares one strand at a time and no more than a quantity of 2 strands. 
5.4.5.2
If CLEC wishes to request dedicated transport dark fiber, it must submit a dark fiber facility inquiry, providing CLEC’s specific point-to-point (A to Z) dark fiber requirements. When CLEC submits a dark fiber facility inquiry, appropriate rates for the inquiry will be charged as set forth in the Appendix Pricing. 
5.4.5.3
If spare dedicated transport dark fiber is available, as determined under this Agreement, SBC MISSOURI will notify CLEC and CLEC may place an Access Service Request (ASR) for the dark fiber. 
5.4.5.4
Dedicated transport dDark fiber will be assigned to CLEC  only when an ASR is processed.  ASRs will be processed on a first-come-first-served basis.  Inquiry facility checks do not serve to reserve dark fiber.  When CLEC submits the ASR, the ASR will be processed and the dark fiber facilities will be assigned. The charges are set forth in the Pricing Appendix.
5.4.6
Right of Revocation of   Dedicated Transport Dark Fiber 

5.4.6.1
Right of revocation of access to Dedicated Transport Dark Fiber is distinguishable from Declassification as defined in Section 1.2.5 of this Attachment.  For clarification purposes, SBC MISSOURI’ right of revocation of access under this Section 5.4.6.1 applies even when the affected dedicated transport dark fiber remains a Lawful UNE, subject to unbundling obligations under Section 251(c)(3) of the Act, in which case CLEC’s rights to the affected network element may be revoked as provided in this Section 5.4.6.

5.4.6.2
Should CLEC not utilize the fiber strand(s) subscribed to within the 12-month period following the date SBC MISSOURI provided the fiber(s), SBC MISSOURI may revoke CLEC’s access to the dedicated transport dark fiber and recover those fiber facilities and return them to SBC MISSOURI inventory.  SBC MISSOURI may invoke this right by providing 10 days written notice to CLEC  that SBC MISSOURI is reclaiming the fibers.  
5.4.6.3
SBC MISSOURI may reclaim from the CLEC's the right to use dedicated transport dark fiber, whether or not the dark fiber is being utilized by CLEC, upon twelve (12) months' written notice to CLEC. SBC MISSOURI will provide an alternative facility for the CLEC with the same bandwidth CLEC was using prior to reclaiming the facility.  SBC MISSOURI must also demonstrate to CLEC that the dedicated transport dark fiber will be needed to meet SBC MISSOURI’ bandwidth requirements within the 12 months following the revocation.  

5.4.7
Access Methods specific to Unbundled Dedicated Transport Dark Fiber 
5.4.7.2
The demarcation point for dark fiber at central offices, remote terminals and customer premises will be in an SBC MISSOURI approved splitter shelf.  This arrangement allows for non-intrusive testing.  
5.4.7.3
At central office’s dark fiber terminates on a fiber distribution frame, or equivalent in the central office.
5.4.8
Installation and Maintenance for Dark Fiber

5.4.8.1
SBC MISSOURI will install demarcations and place the fiber jumpers from the fiber distribution frame, or equivalent, to the demarcation point.  CLEC will run its fiber jumpers from the demarcation point to the CLEC equipment. 

5.4.8.2

Routine Network Modifications for Unbundled Dedicated Transport Dark Fiber
5.4.8.2.1
SBC MISSOURI shall make routine network modifications to UNE Dedicated Transport Dark Fiber facilities used by CLEC for the provision of telecommunication services where the requested UNE Dedicated Transport Dark Fiber facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to UNE Dedicated Transport Dark Fiber in a nondiscriminatory fashion, without regard to whether the Dedicated Transport Dark Fiber being accessed was constructed on behalf, or in accordance with the specifications, for CLEC .   See SBC’S  “EMBEDDED BASE RIDER FOR DARK FIBER LOOPS.

5.4.8.2.2
SBC MISSOURI shall make routine network modifications to Lawful UNE Dedicated Transport Dark Fiber used by requesting Telecommunications Carriers for the provision of Telecommunication Services where the requested Lawful UNE Dedicated Transport Dark Fiber facilities have already been constructed.  SBC MISSOURI shall perform routine network modifications to Lawful UNE Dedicated Transport Dark Fiber in a nondiscriminatory fashion, without regard to whether such fiber being accessed was constructed on behalf, or in accordance with the specifications, of any Telecommunications Carrier.  

5.4.8.2.3
A routine network modification is an activity that SBC MISSOURI regularly undertakes for its own customers.  Routine network modifications do not include the installation of fiber for a requesting telecommunications carrier, nor do routine network modifications include the provision of electronics for the purpose of lighting dark fiber (i.e., optronics), and SBC MISSOURI is not obligated to perform those activities for a requesting telecommunications carrier. 
5.5
    See “Remand Order Embedded Base Temporary Rider”]

5.6
Dark Fiber Transport Declassification

5.6.1   SBC MISSOURI shall provide CLEC with access to  Lawful UNE Dedicated Transport Dark Fiber, except  on routes where both wire centers defining the route are either Tier 1 or Tier 2 Wire Centers.  As such SBC MISSOURI must provide Lawful UNE Dedicated Transport Dark Fiber under this Agreement only if a wire center on either end of the requested route is a Tier 3 Wire Center.  If both wire centers defining a requested route are either Tier 1 or Tier 2 Wire Centers, then Dedicated Transport Dark Fiber circuits on such routes are Declassified and no longer available as Lawful UNEs under this Agreement.  Accordingly, CLEC may not order or otherwise obtain, and CLEC will cease ordering Lawful UNE Dedicated Transport Dark Fiber on such route(s). 

5.6.2
Effect on Embedded Base.  Upon Declassification of Dedicated Transport Dark Fiber already purchased by CLEC as Lawful UNEs under this Agreement, SBC MISSOURI will provide written notice to CLEC of such Declassification, and proceed in accordance with Section 2.5 “Notice and Transition Procedure,” and at the end of the 30-day notice period under that Section, provision of the affected dedicated transport dark fiber  to CLEC will be terminated without further obligation of SBC MISSOURI.  

5.6.3
Products provided by SBC MISSOURI in conjunction with Lawful UNE Dedicated Transport Dark Fiber , if any, shall also be subject to termination under this Section 14.11 where such fiber is Declassified.

5.6.4
The Parties agree that activity by SBC MISSOURI under this Section 14.11 shall not be subject to the Network Disclosure Rules.


	The TRRO determined that Dark Fiber Loops are no longer required to be unbundled under Section 251 of the Act at any level (TRRO ¶¶ 182-185). CLECS’ proposed language includes numerous references throughout to dark fiber loops and subloops which do not belong in a post-TRRO interconnection agreement. CLECs’ inclusion of the language here is confusing and wasteful of the Commission’s resources. To deal with dark fiber loops (and dark fiber transport on unimpaired routes) that are a part of CLEC’s embedded base, SBC Missouri has proposed a Rider to provide terms and conditions  during the transition period. This approach to dealing with the transition period is reasonable and efficient and should be utilized.  CLECs contend that dark fiber loops must be provided pursuant to Section 271 of the Act. Assuming, arguendo, this statement is true, it is still inappropriate to include 271 requirements in a Section 251 interconnection agreement. Coserv v. Southwestern Bell Tel. Co., 350 F.3d 482 (5th Cir. 2003). Accordingly, SBC Missouri’s proposed Section 5.0 should be adopted and all CLEC language providing terms and conditions for dark fiber loops and subloops, including but not limited to Sections 5.1.1, 5.2,  5.4, and 5.4.8.2 should be rejected. 

The TRO Remand Order states that Dark Fiber UDT routes between either Tier 1 and/or Tier 2 and Tier 1 and /or Tier 2 wire centers are no longer required to be unbundled under Section 251 of the Act at any level (TRRO  ¶¶ 133-135). SBC Missouri’s proposed language provides a clearer outline of these unbundling obligations. CLECs’ proposed language in Section 5.3 attempts to expand these obligations beyond the confines of the TRRO and should be rejected.   

SBC Missouri’s proposed language at Section 5.3.2.5 (A) and (B) is necessary to effectuate the FCC’s rules that once a wire center has been classified as Tier 1, it cannot be reclassified as Tier 2 or Tier 3, and once a wire center has been classified as Tier 2, it cannot later be reclassified as Tier 3. (47 CFR 51.319(e)(3).

CLECs’ proposed language at Section 5.4.7.2 is extremely confusing as it apparently attempts to redefine dedicated transport. The FCC’s rules are clear that dedicated transport is a route between an ILEC’s wire centers. (47 CFR 51.319(e) Referencing “demarcation points” at remote terminals and end user premises is clearly improper. 
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	Is a general statement referring to regulatory requirements helpful to understanding?
	37
	2.35
	None.
	No.  This language is vague and general and raises more questions than answers.  What is meant by compatible?  What is meant by use in this context?  If SBC means that equpment will meet FCC rules or industry requirements set by testing organizations, then that is what should be here.  Otherwise this language only creates confusion for the reader without adding anything concrete, and potentially allows SBC to declare some equiment or facility that CLEC has connected or is using as violating the parties agreement.


	2.35
CLEC will connect equipment and facilities that are compatible with the SBC MISSOURI Unbundled Network Elements and will use Unbundled Network Elements in accordance with the applicable regulatory standards and requirements referenced in Section 2.19.


	SBC MISSOURI supports equipment which currently exists and is approved within the SBC network.  SBC MISSOURI should not be responsible for installing, provisioning, maintaining equipment which is not currently established within the SBC Network.

	A.  Should CLEC be required to submit drawings and locations with every BFR?

B.  Should CLEC provide a date when interconnection is being requested?


	39
	2.36.3


	2.36.3
CLEC may submit an Unbundled Network Element BFR in writing utilizing the Unbundled Network Element BFR Application Form, which will include a technical description of each requested Unbundled Network Element, drawings when reasonably necessary, locations where reasonably necessary a reasonably requested date when interconnection is requested and the projected quantity of interconnection points ordered with a year demand forecast.


	A.  CLEC should not be required to submit a drawing or identify a location for the element except where such information is reasonably necessary to SBC’s evaluation of the request.

B.  Yes.  By providing a date on which it requests availability of the element, SBC is able to consider CLEC’s requested data in light of SBC’s ability to respond.


This issue is believed to have been resolved.  
	2.36.3
CLEC may submit an Unbundled Network Element BFR in writing utilizing the Unbundled Network Element BFR Application Form, which will include a technical description of each requested Unbundled Network Element, drawings when needed, locations where needed and the projected quantity of interconnection points ordered with a three (3) year demand forecast.


	SBC and the CLEC Coalition reached agreement on this same issue in Texas with the following language.  If the CLEC Coalition can be agreeable to this same language below, then the Parties can consider this issue resolved.

2.31.3
CLEC may submit an Unbundled Network Element BFR in writing utilizing the Unbundled Network Element BFR Application Form, which will include a technical description of each requested Unbundled Network Element, drawings when reasonably necessary, locations where reasonably necessary, a reasonably requested date when interconnection is requested and the projected quantity of interconnection points ordered with a three (3) year demand forecast.

 

	What charges must CLEC pay if it cancels a BFR?

	40
	2.36.5


	2.36.5
CLEC may cancel an Unbundled Network Element BFR by providing written notice to SBC MISSOURI in a commercially reasonable manner; provided however, that CLEC will pay SBC MISSOURI its reasonable and demonstrable costs of processing and/or implementing the BFR up to and including the date SBC MISSOURI receives notice of cancellation.  If cancellation occurs prior to completion of the preliminary evaluation, and if CLEC has provided SBC MISSOURI a deposit and the reasonable and demonstrable costs are less than the deposit, the remaining balance of the deposit will be, at CLEC’s option, either returned to CLEC or credited toward additional developmental costs authorized by CLEC.  Such provides its Final Quote, CLEC shall pay SBC all reasonable costs incurred in developing the new element.  


	Irrespective of the time frame since CLEC’s submission of the BFR, CLEC should pay only SBC’s reasonable and demonstrable costs incurred in processing the BFR.  If CLEC has paid a deposit, that deposit should be returned or credited to CLEC, less SBC’s reasonable and demonstrable costs.


This issue is believed to have been resolved.  

	2.36.5
CLEC may cancel an Unbundled Network Element BFR by providing written notice to SBC MISSOURI in a commercially reasonable manner; provided however, that such cancellation occurs later than ninety (90) calendar days from the date SBC MISSOURI received the Unbundled Network Element BFR.

	SBC and the CLEC Coalition reached agreement on this same issue in Texas with the following language.  If the CLEC Coalition can be agreeable to this same language below, then the Parties can consider this issue resolved.

2.31.5
CLEC may cancel an Unbundled Network Element BFR by providing written notice to SBC MISSOURI in a commercially reasonable manner; provided however, that CLEC will pay SBC MISSOURI its reasonable and demonstrable costs of processing and/or implementing the BFR up to and including the date SBC MISSOURI receives notice of cancellation.  If cancellation occurs prior to completion of the preliminary evaluation, and if CLEC has provided SBC MISSOURI a deposit and the reasonable and demonstrable costs are less than the deposit, the remaining balance of the deposit will be, at CLEC’s option, either returned to CLEC or credited toward additional developmental costs authorized by CLEC. 

Fuentes-Niziolek 
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	What should the Final Quote include and how shall the price be determined?
	43
	2.36.9
	2.36.9
As soon as feasible, but not more than ninety (90) days after its receipt of written authorization to proceed with developing the Unbundled Network Element BFR Final Quote, SBC MISSOURI shall provide CLEC an Unbundled Network Element BFR Final Quote that will include, at a minimum, a description of each Unbundled Network Element, the date of availability, the applicable rates (including recurring and non recurring rates) the installation intervals, Unbundled Network Element BFR development and processing costs and terms and conditions for amending the Agreement to order and provision the Unbundled Network Element BFR.  SBC MISSOURI shall determine all costs of the Unbundled Network Element BFR, and the rates to be charged therefore, consistent with the pricing principles of the Telecommunications Act of 1996.

	The Final Quote should include the date on which the element will be available to CLEC and specify the recurring and nonrecurring charges that will apply.  CLECs need to know when SBC will make the BFR available so they can begin planning for any ordering, operational and marketing activities associated with using the new unbundled network element in the provision of service to CLECs’ customers.  CLECs contend that the rates for Section 251 UNEs provided in response to a BFR should be priced in accordance with TELRIC, consistent with all other Section 251 UNEs.  Any unbundled elements made available as part of a BFR that are not Section 251 UNEs would be priced in accordance with whatever pricing rule may apply to them.


	2.36.9
As soon as feasible, but not more than ninety (90) days after its receipt of written authorization to proceed with developing the Unbundled Network Element BFR Quote, SBC MISSOURI shall provide CLEC an Unbundled Network Element BFR Final Quote that will include, at a minimum, a description of each Unbundled Network Element, the availability, the applicable rates to include recurring and non recurring costs, the installation intervals, Unbundled Network Element BFR development and processing costs and terms and conditions for amending the Agreement to order and provision the Unbundled Network Element BFR.  


	SBC MISSOURI disagrees with the CLEC Coalition’s position.  

SBC’s Initial counter offer to the CLEC Coalition is the CLEC BFR language. SBC can not agree to price elements in a BFR at TELRIC rates, as SBC has no idea what the CLEC could potentially request, what costs might have to be incurred to provision the requested UNE, etc. SBC can not agree to automatically blindly price BFR quotes at TELRIC rates.

SBC MISSOURI proposes the following from CLEC – 2.24.1.10 - As soon as feasible, but not more than ninety (90) calendar days after its receipt of authorization to develop the BFR Quote, SBC MISSOURI shall provide to CLEC a BFR Quote.

 

	If an amendment to this Agreement is required, should it be prepared as quickly as possible, and should SBC begin providing the element as of the date the amendment is filed with the PUC?
	44
	2.36.13
	2.36.13
After the Parties to an Unbundled Network Element BFR have reached agreement on terms, conditions and rates for the Unbundled Network Element BFR, they shall jointly cooperate in preparing and filing an amendment to this Agreement for the ordering and provisioning of the Unbundled Network Element BFR.  The Parties agree to prepare and file such amendment expeditiously; SBC MISSOURI shall begin providing the Unbundled Network Element BFR on the date on which the amendment is approved by  the Commission, unless a later date is agreed to by the Parties in the BFR process. 


	CLEC should be able to obtain access to the new element as soon as possible.  The BFR process is a lengthy one already and the general language already agreed to—that the parties will cooperate—does not require them to act either quikly or with all reasonable speed to prepare an amendment to their agreement.  It is only the CLEC that is adversely affected by delay associated with amending this Agreement.  CLECs agree that the amendment will not become effective until the Commission has approved it.  
 
	2.36.13
After the Parties to an Unbundled Network Element BFR have reached agreement on terms, conditions and rates for the Unbundled Network Element BFR, they shall jointly cooperate in preparing and filing an amendment to this Agreement for the ordering and provisioning of the Unbundled Network Element BFR.  


	SBC MISSOURI is troubled by the CLEC Coalition’s proposed language addition, but also feels that this issue can be resolved with minor editing.  First, SBC MISSOURI is uncomfortable with the word “expeditiously” as it is not defined in this contract.  SBC must prepare contracts and amendments for numerous other CLECs including all of the CLECs that make up the CLEC Coalition, and it is unreasonable to assume that all will be handled “expeditiously”.  SBC makes every effort to respond to BFR requests in a timely manner.

Secondly, SBC MISSOURI cannot agree to usurp the Commission’s authority in reviewing and approving or rejecting any amendment filed.  Therefore, SBC MISSOURI would be willing to accept a word change from “is filed” to “is approved” in order to preserve the Commission’s jurisdiction.  

 

	SBC’s Issue Statement:

Given the TRRO, is it appropriate for SBC to require CLEC to submit a BFR for a combination request?
Issue Statement by CLEC Coalition:

In light of SBC’s steadfast opposition to CLECs having direct access to SBC’s network, if SBC will not combine or commingle unbundled local switching available as an unbundled network element under Section 271 with a UNE loop, then should SBC consturct a secure area where CLECs can performa such combining/commingling themselves so that it is possiible for CLECs to utilize the equivalent of the UNE Platform to serve customers?
	48
	18.0, 18.1

CC 2.17, 2.17.1, 2.17.1.2, 2.17.1.3, 2.17.1.4

	2.17
Combinations – CLEC Performs the Combining  

The following terms will govern in the event that CLEC elects to perform its own combining of certain UNEs.  CLEC’s election to perform its own combining of certain UNEs in no way effects SBC MISSOURI’s obligation to continue to combined UNEs on behalf of CLEC.  

2.17.1
Within sixty (60) days of receipt of a request from CLEC ,SBC MISSOURI will construct a secured frame room in the central office or, if space is not available, external cross connect cabinet until space becomes available in the central office at no additional cost to CLEC where CLEC may combine UNEs.  CLEC can access the secured frame or the external cross-connect cabinet without having to collocate.  

2.17.1.2
When a CLEC orders elements for combining at the secured frame or cabinet, SBC MISSOURI will cross-connect those elements to the frame or cabinet at no additional charge to the CLEC, beyond the recurring and non-recurring charges provided for the elements themselves under this agreement (e.g., for a loop and port combination), SBC MISSOURI will cross-connect the loop and the port to the secured frame or cabinet, and the CLEC will pay applicable recurring and non-recurring charges for the loop and the port, but there is no charge for use of the frame or cabinet and no charge for a cross connect from loop to frame/cabinet or from port to frame/cabinet).  SBC MISSOURI may not collect a Central Office Access Charge when CLEC combines elements at the frame or cabinet under this section.

2.17.1.3
SBC MISSOURI and CLEC shall negotiate a mutually agreeable method of wiring for cross connects at the secured frame or cabinet.  During such period of negotiation or until a mutually agreeable method of wiring is established, the CLEC may obtain from SBC MISSOURI, the combining services for Network Elements at a non-recurring charge to be set by SBC MISSOURI at any amount not to exceed $44.92 for simple business orders and $98.31 for complex business orders.  This charge shall apply in addition to any other applicable recurring and non-recurring charges.   

2.17.1.4
A CLEC may order multiple elements on a single LSR for combining at the secured frame or external cabinet, in accordance with the terms and conditions for ordering and provisioning of UNEs as set out in Attachment 7, Ordering and Provisioning Unbundled Network Elements.  

2.17.1.5
SBC MISSOURI will develop performance measures related to the timeliness and accuracy of its provisioning of elements for combining at the secured frame or external cabinet, during the six-month review process as set out in Attachment 17.


	
CLECs need an operational avenue to create the equivalent of a UNE-P arrangement in order to serve customers.   When the question of UNE combinations and the UNE Platform first was raised with SBC, SBC steadfastly refused to allow CLECs to perform this combining themselves.  

SBC must provided unbundled local switching as an unbundled network element under Section 271.  CLECs assert that the terms and conditions for ULS under Section 271 must be contained in this Attachment.   To be useful to CLECs, ULS must be able to be combined with (commingled with) the UNE loop.  SBC cannot relegate CLECs to using resale to serve their customers because the unbundling of local switching is required under Section 271.

Either SBC must perform the combining/commingling of ULS provided to CLECs under Section 271 with a UNE loop, or SBC must make it possible (by construction of a secure area for this purpose) for CLECs to be able to do this themselves.  SBC has a choice.


	18.0
Lawful Unbundled Network Element Combinations

Notwithstanding anything in this Agreement to the contrary (including but not limited to this Attachment, Appendix Pricing-Lawful UNE, and Appendix Pricing-Lawful UNE Schedule of Prices):

18.1 
SBC MISSOURI agrees to make Lawful Unbundled network elements (Lawful UNEs) Combinations available to CLEC for the term of this Agreement, on the terms and at the prices provided in this Agreement.  All requests for UNE Combinations must be submitted by CLEC to SBC MISSOURI via BFR.
	See Issue 28 at the bottom of DPL Part 2. SBC does not know what combinations CLECs may request that are still complaint with the current law, so it is reasonable for SBC to request the submittal of a BFR.

The CLEC’s language contradicts the clear language of 47 CFR 51.315.  The CLEC’s language allows CLECs access to UNEs for the purpose of combining without cost recovery.   Furthermore, the CLEC’s language then requires SBC MISSOURI to make the combination after SBC MISSOURI provides access to CLECs at the CLEC’s request.

Finally, the CLEC’s language requires inappropriate performance measures. For all of these reasons, the CLECs’ proposed language should be rejected. 

 


� 	SBC MISSOURI proposes use of the word “lawful” before Unbundled Network Element throughout the agreement as appropriate. If the Commission rules in SBC MISSOURI’ favor on this issue,  the Parties will conform the agreement to add “lawful” before Unbundled Network Element throughout the agreement. 





� 	Attachment 10 is very important to CLECs that interconnect with SBC’s network because it defines the terms and conditions by which SBC will provide certain customer usage information, even when the CLEC is using its own facilities to serve its customers.  In addition, this Attachment defines the parties’ obligations and liabilities regarding alternately billed services and other forms of calls.  In other words, a blanket deletion of this Attachment is wholly inappropriate and the SBC Temporary Rider will not address all of the substantive provisions for continued use of customer usage data.  


� Tier 1 Wire Centers are defined in ¶ 112 of the TRRO as having either four or more fiber collocators or 38,000 or more business lines. Tier 2 wire centers are defined in ¶ 118 of the TRRO as having either three or more fiber collocators or 24,000 or more business lines.
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