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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (the “Agreement”) dated as of October 22,
2001, is entered into between CENTURYTEL OF MISSOURI, L.L.C., a Louisiana limited
liability company (together with its permitted successors and assigns, the “Buyer”), and GTE
MIDWEST INCORPORATED d/b/a VERIZON MIDWEST, a Delaware corporation (“Seller”).

RECITALS

WHEREAS, Seller has been authorized by the Missouri Public Service Commission
(“Cornmission™) as an in-franchise provider of regulated Iocal exchange, access and toll
telephone service in certain exchanges within the state of Missouri as set forth on Exhibit A
attached hereto (the “Seller Exchanges™); and

WHEREAS, Seller is or will be prior to Closing the owner of telephone network assets in
the Seller Exchanges and, in connection therewith, is engaged in the business of marketing,
selling and providing local exchange telephone service; access and intraLATA toll services
presubscribed to Seller; and dedicated and special access, ATM, frame relay, digital subscriber
line and other high speed data services; each within the Seller Exchanges to end users,

interexchange carriers and other local exchange carriers (such business, as conducted by the
Seller, is referred to herein as the “Business™); and

WHEREAS, Seller desires to sell, assign and transfer to Buyer, and Buyer desires to
purchase and accept from Seller, certain of its regulated telephone properties and related assets
used in the Business, upon the terms and conditions set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants and undertakings
contained herein, and on the terms and conditions herein set forth, the parties, intending to be
legally bound, agree as follows:

ARTICLEI
DEFINITIONS
1.1 Defined Terms. As used in this Agreement, the following terms shall have the

meanings set forth or referenced below:

“Accounts Receivable Settlement Statement™ has the meaning set forth in Section
10.14.2. :

*Acquired Assets” has the meaning set forth in Section 2.1.1.
“Active Emplovees” has the meaning set forth in Section 8.1.
“Affiliate” means as to any Person, any other Person that, directly or indirectly, through

one or more intermediaries, Controls, is Controlled by, or is under common Control with, such
Person.
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“Buyer Savings Plan” and “Buyer Savings Plans” have the meanings set forth in Section
8.2.2(b).

“Buyer Welfare Plans” has the meaning set forth in Section 8.2.3(a).

“Buyer’s Actuary” has the meaning set forth in Section 8.2.1(d)(ii).

“CABS” means the Carrier Access Billing System operated by Seller and its Affiliates
which is utilized primarily to render bills to carriers for services provided by the Business.

“CALEA" means the Communications Assistance for Law Enforcemnent Act.
“Capital Expenditure Deficiency” has the meaning set forth in Section 5.1.6.

“CBSS” means the Customer Billing Support System operated by Seller and its Affiliates
which is utilized primarily to render bills for services provided by the Business.

“CBSS Accounts Receivable” means accounts receivable arising primarily from the
operation of the Business that are attributable to Seller’s provision of service on or before the

Closing Date that have been billed, or are billable, through Seller’s CBSS system. CBSS
Accounts Receivable shall not include amounts billed or billable through CABS or SSB. CBSS
Accounts Receivable includes those categories of accounts receivable identified in Seller’s
systems as “current,” “unpaid live” and “unpaid final,” and shall include amounts resulting from
billings pursuant to billing and collection agreements with third parties.

“CBSS Accounts Receivable Amount” means the aggregate amount of all CBSS
_Accounts Receivable as of the Closing Date, less a discount for anticipated uncollectible CBSS
Accounts Receivable in an amount equal to the CBSS Uncollectible Factor multiplied by the

CBSS Accounts Receivable as of the Closing Date; provided, however, that to the cxtent the
percentage of CBSS Accounts Receivable which are classified as past due for more than ninety
(90) days at Closing exceeds nine and one-half percent (9.5%) of the total CBSS Accounts
Receivable, the CBSS Accounts Receivable shall be reduced to the extent of such excess for

purposes of calculating the CBSS Accounts Receivable Amount.

“CBSS Uncollectible Factor” means five percent (5%).

“Closing” has the meaning set forth in Section 2.5.

“Closing Consents” has the meaning set forth in Section 2.5.

“Closing Date” has the meaning set forth in Section 2.5.

“Closing Date Pavment” has the meaning set forth in Section 3.2.

“Closing Date Statement” has the meaning set forth in Section 3.3.1.
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“ERISA Plans” has the meaning set forth in Section 4.1.13(a).

“Estimated Non-Regulated Construction Work in Process Amount™ has the meaning set
forth in Section 3.2.

“Estimated Regulatory Obligation Amount™ has the meaning set forth in Section 3.2.

“Excluded Assets” has the meaning set forth in Section 2.1.2.

“Excluded Contracts” means all billing and collection agreements, interconnection
agreements, National Account Agreements, billing media agreements, vehicle leasing
agreements and other contracts listed on Schedule 2.1.2(h).

“Excluded Marks” means all trademarks, applications for trademark registration, i
common law trademarks, service marks, applications for service mark registration, common law
service marks, trade names, domain names and related registrations owned by Seller or an
Affiliate of Seller, or licensed to Seller or an Affiliate of Seller by any Person, any derivations of
the foregoing and any marks or names similar to the foregoing

“Expiration Date” has the meaning set forth in Section 7.1.1.

“Final Closing Date Statermnent” has the meaning set forth in Section 3.3.2.

“Financial Staternents” has the meaning set forth in Section 4.1.15(a).

“FCC” means the Federal Communications Commission.

“ECC Licenses” means all licenses, certificates, permits or other authorizations granted to
Seller or a Seller Affiliate by the FCC that are used primarily in the operation of the Business.

L ao S UL s T Y o S e s e Y~ |
‘ERP” has the meaning sct forth in Section 8.2.3(d).

“Future Regulatory Obligations™ has the meaning set forth in Section 2.3.1(g).

“GAAP” means United States generally accepted accounting principles.

“Governmental Authority” means any nation or government, any state or other political
subdivision thereof or any entity, including without limitation, a court, regulatory body, agency,
depariment, authority or instrumentality exercising executive, legislative, judicial, regulatory or
administrative functions of or pertaining to government.

“Governmental Order” means, as to any Person, any judgment, injunction, decree, order
or other determination of an arbitrator or a court or other Governmental Authority, in each case
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“Law” or “Laws™ means any statute, rule, regulation, mandate, order or ordinance of any

Governmental Authority.

“Leased Real Property” means the real property leased to Seller or a Seller Affiliate in
accordance with the terms of the Real Property Leases and used primarily in the operation of the
Business. '

“License Agreement” means the Intellectual Property License Agreement in the form
attached hereto as Exhibit C.

“Licensed Intellectual Property” means Intellectual Property owned by Seller, and Third
Party Intellectual Property licensed to Seller or a Seller Affiliate which Seller or Seller Affiliate
has the right to sublicense to Buyer without the payment of compensation or other consideration
to any Person, and which Intellectual Property and Third Party Intellectual Property are required
for the use or maintenance (to the extent not provided by the owner or licensor of the Third Party
Intellectual Property) of the Acquired Assets in the operation of the Business as of the Closing;
provided that Licensed Intellectual Property shall at all times be an Excluded Asset.

“Lien” means any lien, charge, pledge, option, mortgage, security interest, lease

obligation or other encumbrance other than Permitted Encumbrances.

“Lienholders™ means those Persons holding indebtedness issued under indentures or other
instruments, and identified on Schedule 4.1.5(a).

“Losses™ has the meaning set forth in Section 7.2.3(d).

“Material Adverse Change” and “Material Adverse Effect” mean any change, effect or
circumstance that is materially adverse to the Business or the Acquired Assets taken as a whole,
but shall not include matters arising from the execution or public announcement of this
Agreement, the identity of Buyer, or the effects of changes that are generally applicable (A) in
the telecommunications industry generally, (B} to the United States economy or the economy
generally prevailing in the geographic area of the Seller Exchanges, or (C) to the United States
securities or financial markets. ' -

“Material and Supply Inventory” means items defined in the FCC’s Part 32 Uniform
System of Accounts that are held for use primarily in the Business.

“Material Contracts” has the meaning set forth in Section 4.1.9(b}.

“National Account Agreement” means a national service agreement pursuant to which
Seller or any Affiliate provides telecommunications service in multiple exchanges (including the
Seller Exchanges) to employees or other designees of a Person who is a party to such service
agreement.

“Non-Disclosure Agreement” means that certain Non-Disclosure Agreement between
Buyer and Verizon dated as of Apnl 6, 2001.
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“Purchase Price” has the meaning set forth in Section 3.1.

“Purchase Price Allocation” has the meaning set forth in Section 10.7(a).

"Quarterly Updates™ has the meaning set forth in Section 5.2.3,

“Real Property Interests” means all easements, rights of way, licenses or other interests in
real property of Seller that are used primarily in the operation of the Business, other than Owned
Real Property or Leased Real Property.

“Real Property Leases” has the meaning set forth in Section 2.1.1(g).

“Regulatory Approvals” has the meaning set forth in Section 5.3.1.

“Remediation Activities” has the meaning set forth in Section 10.15.

“Regulatory Obligation Amount” has the meaning set forth in Section 3.1.

“Requirement of Law” means, as to any Person, any permit, license, judgment, order,

decree, statute, law, ordinance, rule, regulation or arbitration award in each case applicable to or
binding upon such Person or any of its property or assets or to which such Person or any of its
property or assets is subject.

. “Retained Books and Records” means, collectively, all corporate records and stock books
of Seller and its Affiliates, the general ledger, all records required by Law to be retained by
Seller and all books and records relating to (A) Tax Returns and Tax records, (B) Excluded
Assets, (C) attorney work product, and (D) the Retained Liabilities.

has the meaning set forth in Section 8.1.

“Retained Future Regulatory Obligations” has the meaning set forth in Section 2.3.1(g).

“Retained Interim Capital Expenditure Obligation” has the meaning set forth in Section

22 1(hY
2.35.1{R).

“Retained Liabilities” has the meaning set forth in Section 2.3.2.

“SEC Basis Financial Statements” has the meaning set forth in Section 5.1.5.

“Seller Consents” has the meaning set forth in Section 4.1.4,
Seller Exchanges” has the meaning set forth in the Recitals hereto.

[

“Seller Hourly Pension Plan™ has the meaning set forth in Section 8.2.1(b).

“Seller Indemnification Limit” has the meaning set forth in Section 7.3.2(a).
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withholding and any other tax, with all interest, penalties and additions imposed wnth respect to
such amounts.

“Tax Returns” means any return, declaration, report, form, certificate, claim for refund,
information return or statement with respect to Taxes including any schedule, attachment or
work papers thereto, and including any amendment thereof.

“Telephone Plant” means all machinery, equipment, inventory, vehicles (including,
subject to Seller’s performance of its obligations set forth in Section 5.1.8, leased vehicles), and
all other assets and properties used primarily in the operation of the Business, including, without
limitation, all plant, systems, structures, regulated construction work in progress, telephone cable
(whether in service or under construction), microwave facilities {(including frequency spectrum
assignment), telephone line facilities, machinery, fumniture, fixtures, tools, implements, conduits,
stations, substations, equipment (including central office equipment, subscriber station
equipment and other equipment in general), instrurnents, house - wiring connections and other
personal property used primarily in the operation of the Business, in every case whether owned
by Seller or Seller’s Affiliates. Without limiting the generality of the foregoing, Telephone Plant
includes the assets owned by Seller that would be properly included in the fixed assets
referenced in Part 32 of the FCC Rules and Regu]anons (47 CFR, Part 32), as such accounts are

reflected in Schedule 4.1.8.

)

“Third Party Claim™ has the meaning set forth in Section 7.4.1.

“Third Party Consents” has the meaning set forth in Section 2.4.

“Third Party Intellectual Property” means Intellectual Property owned by any Person,
other than Seller, without regard as to whether Seller has any rights therein or the right to assign

such rights to Buyer including any such Intellectual Property included in or with the Acquired
Assets

“Third Party Intellectual Property Contracts™ has the meaning set forth in Section 10.1.4.

“Transaction Taxes” has the meaning set forth in Section 10.9.

“Transferred Books and Records™ means all of Seller’s customer or subscriber lists and
records, accounts and billing records, plans, blueprints, specifications, drawings, surveys,
engineering reports, personnel records for Transferred Employees (where applicable) and all
other documents, computer data and records, in each case relating primarily to the operation of

..... ™o

the DUblﬂCbb other ihan the Retained Books and Records.

“Transferred Emplovees” has the meaning set forth in Section 8.1.

“Transition Plan Support Agreement” means the Transition Plan Support Agreement In
the form attached as Exhibit D hereto.

“VADI"” means Verizon Advanced Data Inc.
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(2) a]l Owned Real Property and all Leased Real Property created by
leases of real property under which Seller or any Seller Affiliate is a Iessee (the “Real Property
Leases™), together with all appurtenances thereto;

) all buildings, towers, facilities and other structures and
improvements held by Seller and located on the Owned Real Property or Leased Real Property
(but only to the extent permitted by the Real Property Leases) and which are used primarily in
the Business;

(i) all Real Property Interests;

Q) upon Seller’s fulfillment of the obligations set forth in Section
5.1.7, the VADI Assets;

(k) insurance proceeds relating to any loss, damage or destruction of
any of the Acquired Assets prior to the Closing to the extent not replaced prior to the Closing;
and

) a her rty, asset:
Business or the Seller Exchanges but excluding all Intellectual Property and Excluded Marks. -

Notwithstanding the foregoing, those assets located within the geographic area of the Seller
Exchanges, but primarily used or held for use by Seller in an area other than the Seller
Exchanges shall not be Acquired Assets.
2.1.2 Excluded Assets, Notwithstanding anything to the contrary in Section

2.1.1 or in any other provision of this Agreement, the Acquired Assets shall not include any of
the following assets, properties and rights of Seller or its Affiliates (collectively, the “Excluded

(a) all cash, cash equivalents and marketable securities and bonds;

(b) all rights which accrue-or will accrue to Seller and its Affiliates
under this Agreement, the Ancillary Documents and the certificates and other documents

delivered to Seller by Buyer in connection with this Agreement;

(c) all records prepared in connection with the sale of the Business,
including bids received from third parties and analysis relating to the Business;

(d) all rights, including all defenses, counterclaims and rights of
indemnity, reimbursement and subrogation, related to the Retained Liabilities;

(e) the Retained Books and Records;

® interests in any business other than the Business, including the
provision of wireless service {cellular and PCS); long distance (interLATA and intraLATA to the

Asset Purchase Agreement ~ Execution Missouri 13




(a) all Habilities, responsibilities and obligations (including Taxes),
arising out of, accruing or resulting from the operation of the Business or the use, ownership or
operation of the Acquired Assets after the Closing Date;

(b) all Habilities, responsibilities and obligations of Buyer as provided
in Article VIII with respect to Transferred Employees;

(c) ali liabilities, responsibilities and obligations that arise after the
Closing Date in connection with the performance of the Assigned Contracts, Real Property
Interests and the Real Property Leases;

{(d) all liabilities, responsibilities and obligations to third parties that
relate to arrangements and commitments between Seller and a third party for the construction of

shared transmission facilities between various switching points included in the Seller Exchanges;

(¢) all liabilities, responsibilities and obligations relating to post-
Closmg engineering and construction required to complete scheduled construction and other
capital expenditure projects for the Seller Exchanges;

€3] all liabilities, responsibilities and obligations relating to Customer
Prepayments, Customer Deposits and Construction Advances;

(2) all liabilities, responsibilities and obligations, other than Interim
Capital Expenditure Obligations, related to the Seller Exchanges arising out of any Law of any
Governmental Authority after the Closing Date regardless of whether the action taken by the
Governmental Autherity is or purports to be based on conduct or actions that occurred at any
tirne prior to the Closing Date (“Future Regulatory Obligations™); pravided, however, Buyer
shall not be liable for any Future Regulatory Obligalion arising directly out.of any (i) willful
misconduct by Seller as judicially determincd by a final order of a court or Governmental
Authority of competent jurisdiction; or {ii) conduct by Seller that was not reasonably prudent
based on then-prevailing circumstances, in either case which conduct occurred prior to the
Closing Date (“Retained Future Regulatory Obligations”); and provided further, that Seller’s
reliance on a reasonable interpretation of existing Law or practice shall be deemed reasonably
prudent;

(h) all liabilities, responsibilities and obligations related to the Seller
Exchanges arising out of any Law of any Governmental Authority requiring any capital
expenditure after the date of this Agreement, regardless of whether the action taken by the
Governmental Authority is or purports to be based on conduct, facts or actions that occurred at
any time prior to the date of this Agreement (*Interim Capital Expenditure Obligations™);
provided, however, Buyer shalt not be liable for any Interim Capital Expenditure Obligation
arising direct]y out of any.(i) willful misconduct by Seller as judicially determined by a final
order of a court or Governmental Authority of competent jurisdiction, or (ii) conduct by Seller
that was not reasonably prudent based on then-prevailing circumnstances, (“Retained Interim
Capital Expenditure Obligations™); and, provided further, that Seller’s reliance on a reasonable
interpretation of existing Law or practice shall be deemed reasonably prudent. Seller shall notify
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(f) all liabilities, responsibilities and obligations with respect to the
Excluded Assets and Excluded Contracts. .

24 Regarding Consents. Notwithstanding anything to the contrary contained in this
Agreement, to the extent that the sale, conveyance, transfer, assignment or delivery or attempted
sale, conveyance, transfer, assignment or delivery to Buyer of any Acquired Asset is prohibited
by any applicable Law or would require any governmental or third-party authorizations,
approvals, consents or waivers (other than authorizations, approvals, consents or waivers related
to Third Party Intellectual Property, and other than required Regulatory Approvals and FCC
Consents) (collectively, the “Third Party Consents™) and such Third Party Consents shall not
have been obtained prior to the Closing, this Agreement shall not constitute an agreement to
assign same if any of the foregoing would constitute a breach thereof or be unlawful. If any
Third Party Consent shall not be obtained or if any attempted assignment would be ineffective or
would impair Buyer’s rights under the Acquired Asset in question so that Buyer would not
acquire the benefit of all such rights, Seller, to the extent permitted by Law, shall act after the
Closing as Buyer’s agent in order to preserve and obtain for Buyer the benefits thereunder and
shall cooperate, to the extent permitted by Law, with Buyer in any other commercially
reasonable arrangement designed to provide such benefits to Buyer. For a period of ninety (90)
days following the Closing, the parties shall use their commercially reasonable efforts, and shall

v-w

cooperate with each other, to obtain promptly such Third Party Consents; provided, however, .
that should any Third Party Consent from any railroad be conditioned on the payment of any
consideration therefor (the “Consent Fees™) other than filing, recordation or similar fees payable
o any Governmental Authority, which filing fees shall be shared equally by Seller and Buyer,
Seller and Buyer agree to share on an equal basis any Consent Fee to the extent such Consent
Fee is in an amount not greater than $300; and provided, further, that Seller’s aggregate
obligation {o share in the payment of Consent Fees shall not exceed One Hundred Thousand

Dollars ($100,000.00).

7S The Clacineg ITnlece thic Aoresment all hava heen asarlier tarminufad 1
P i€ . iosing. vniess lnis Agreement shall nave been eariier werminated i

sing under this Agreement (the “Closing’™)
shall be held at 9:00 A.M. local time at the offices of Verizon Services Group; at 600 Hidden
Ridge, Irving, Texas 75038, on the date agreed upon by the parties, which date shall be (a) the
last Bustness Day of a month, and (b) at least five (5) Business Days, but not more than ninety
(90) days, after the date either party notifies the other party in writing of its determination that all
required Regulatory Approvals, Debtholder Consents and FCC Consents (collectively, the
“Closing Consents™) have been obtained, or at such other time and place as the parties may agree
in writing; provided, however, the parties shall take all commercially reasonable actions to cause
the Closing to occur promptly after all Closing Consents have been obtained, but in no event
shall the Closing be required to occur (i) prior to June 30, 2002 or (ii) on the same date as the
closing of any other transaction involving the sale or purchase of wireline assets between
Affiliates of the parties hereto. The date of the Closing is referred 1o herein as the “Closing
Date.” Such Closing shall be deemed to have occurred as of 11:59 P.M. on the Closing Date.

2.6 Deliveries and Proceedings ut Closing. At the Closing, and subject to the terms
and conditions herein contained:

-
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of the Closing Date of (a) the Regulatory Obligation Amount (the “Estimated Regulatory
Obligation Amount”), (b) the Non-Regulated Construction Work in Process Amount (the
“Estimated Non-Regulated Construction Work in Process Amount™) and (c) any Capital
Expenditure Deficiency. On the Closing Date, Buyer shall pay to Seller an amount equal to the
sum of (x) the Base Purchase Price, (y) the Estimated Regulatory Obligation Amount, and (z) the
Estimated Non-Regulated Construction Work in Process Amount, less the Deposit and any
Capital Expenditure Deficiency (the “Closing Date Payment”). The Closing Date Payment shall

. be made by wire transfer of immediately available funds to such account or accounts as Seller
shall designate to Buyer at least two (2) Business Days prior to the Closing Date. Payments from
Buyer to Seller for CBSS and SSB Accounts Receivable and from Seller to Buyer for Customer
Prepayments and Customer Deposits will occur subsequent to Closing in accordance with Article
X.

33 Calculation of Final Purcﬁase Price.

3.3.1 . Closing Date Statement. Within sixty (60) days after the Closing Date,
Seller shall prepare and deliver to Buyer a written statement reasonably detailing the Regulatory
Obligation Amount, the Non-Regulated Construction Work in Process Amount and any Capital
i ici /1 i ion (the “Closing Date

Statement”). Absent manifest error, the Closing Date Statement shall be deemed correct. Within
thirty (30) days after receipt of the Closing Date Statement, Buyer shall, in a written notice to
Seller, describe in reasonable detail any proposed adjustments to the Closing Date Statement and
the reasons therefor. If Seller shall not have received a notice of proposed adjustments
aggregating Fifty Thousand Dollars ($50,000) or more within such thirty (30) day period, Buyer
will be deemed to have accepted irrevocably such Closing Date Statement.

3.3.2 Disputes Regarding Closing Date Statement. Seller and Buyer shall
negotiate in good faith to resolve any disputes over any proposed adjustments to the Closing

T™ats Qrotamemmt Aiccion = *

Date Statement, during the thirty (30) days following Seller’s receipt of the proposed
adjustments. If the parties are unable to resolve such dispute within such thirty (30) day period,
then, at the written request of either party (the “Dispute Resolution Request™), each party shall
appoint a knowledgeable, responsible representative to meet in person and negotiate in good
faith to resolve the disputed matters. The parties intend that these negotiations be conducted by
experienced business representatives empowered to decide the issues. Such negotiations shall
take place during the fifteen (15) day period following the date of the Dispute Resolution
Request. If the business representatives resolve the dispute, such resolution shall be
memorialized in a written agreement (the “Final Closing Date Statement”), executed within five
(5) Business Days thereafter. If the business representatives do not resolve the dispute, within
five (5) Business Days Buyer and Seller shall jointly select a nationally recognized independent
public accounting firm (which is not the regular independent public accounting firm of either
party) to resolve such disputes, which resolution shall be final and binding. Such accounting firm
shall resolve such dispute by reference to the records of Seller used to calculate the amounts
appearing on the Closing Date Statement, the provisions contained herein regarding items
properly included in the Regulatory Obligation Amount and the Non-Regulated Construction
Work in Process Amount and, based on the foregoing, such other records as such firm, in its
reasonable judgment, deems appropriate. The fees and expenses of such accounting firm shall be
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accordance with the provisions of this Section 3.4.2), Buyer shall deliver to Seller a replacement
letter or letters of credit in lieu thereof no later than 30 days prior to the expiration of the
preceding letter of credit. If Buyer shall fail to obtain any replacement of the Deposit L/C (and/or
any replacement thereof fumished in accordance with the provisions of this Section 3.4.2), then
Seller shall draw down the full amount of the existing Deposit L/C and retain the same as
security for the covenants, agreements and obligations of Buyer under this Agreement. Any
replacement of any Deposit L/C shall be in a form reasonably acceptable to Seller. Buyer
acknowledges that Seller has agreed to accept the Deposit L/C in lieu of a cash down payment
agajnst the Purchase Price solely as an accommodation to Buyer. Buyer acknowledges that, in
the event Buyer elects to provide a Deposit L/C in lieu of a cash Deposit, Buyer shall not be
entitled to interest at the Applicable Rate as provided in Section 3.4.1 of this Agreement.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES

4.1 Representations and Warranties of Seller. Seller represents and warrants to
Buyer as follows:

4.1.1 Corporate Organization and Related Matters. Selleris a corporation

duly organized, validly existing and in good standing under the laws of the jurisdiction of its
incorporation. Seller has the requisite power and authority to own its properties and to carry on
the Business as it is now being conducted. Seller holds valid permits, licenses, franchises,
approvals and authorizations issued or granted by any Governmental Authority and adequate for -
the operation of the Business as currently conducted, except to the extent absence of any such
permit, license, franchise, approval or authorization would not have a Material Adverse Effect.
Seller has the requisite power, authority and legal right to execute and deliver this Agreement

and to consummate the transactions contemplated hereby. The execution, delivery and
performance by Seller of this Agreement and the Ancillary Documents executed orto be

executed b_y SG“EI’_E‘A&VE been du}:y authorized by all NnECEssary Corporaic action on
Seller and Verizon. This Agreement has been, and the Ancillary Documents when executed will -

be, duly executed and delivered by Seller and any applicable Seller Affiliate and this A greement

constitutes, and the Ancillary Documents when executed and delivered will constitute, the legal,

valid and binding obligations of Seller (or its Affiliate named therein), enforceable against it {or *
such Seller Affiliate) in accordance with their respective terms, except as such enforceability

may be limited by bankruptcy laws and other similar laws affecting creditors’ rights generally,

and subject to the exercise of judicial discretion in accordance with principles of equity.

TANEO OO TN A i £ e thoa ot ~Ff
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4.1.2 Compliance with Laws. Except as set forth in Schedule 4.1.2, Seller in its

currently notin violation of, any Requirement of Law of a Governmental Authority to which the
Business is subject, except for any such noncompliance or violation which would not be
reasonably likely to constitute a Material Adverse Effect.

4.1.3 Litigation. Except as set forth in Schedule 4.1.3, there is no litigation,
arbitration, investigation or other proceeding of or before any Governmental Authority pending
or, to the Knowledge of Seller, threatened against the Seller, the Business or any of the Acquired
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generally and subject 1o the exercise of judicial discretion in accordance with the principles of
equity. Except as otherwise disclosed in Schedule 4.1.6(a), there is no material default or
material breach of a covenant by Seller under any of the Real Property Leases.

) To the knowledge of Seller, Schedule 4.].6(b) sets forth a true and
accurate list of all its Real Property Interests within the geographic area covered by the Seller
Exchanges. Such Real Property Interests constitute substantially all of the Real Property Interests
used primarily in the operation of the Business as of June 30, 2001, except as such (i) has been
disposed of since January 1, 2001 in the ordinary course of business, (ii) is not material to the
operation of the Business, or (iii) constitutes a right of way or similar interest licensed to Seller
by Genuity Telecom Inc.

4.1.7 Tangible Assets. Except as set forth in Schedule 4.1.7, all of the material
tangible Acquired Assets are in good operating condition and repair, normal wear and tear
excepted, and are useable in the regular and ordinary course of business consistent with past
practice. Except as set forth in Schedule 4.1.7 or elsewhere in this Agreement, Seller has, or on
or prior to the Closing Date will have, good and marketable title to each of the materia) tangible
Acquired Assets (other than office equipment subject 10 leases, and other than Third Party
Intellectual Property included in or with the material tangible Acquired Assets) free and clear of

any Lien other than Permitted Encumbrances. Except as set forth on Schedule 4.1.7. Seller has .
not received any written notice within the twelve (12) months prior to the date hereof of a
violauon of any ordinances, regulations or building, zoning and other similar Laws with respect
to such assets that would have a Material Adverse Effect. EXCEPT AS EXPRESSLY
PROVIDED IN THIS SECTION 4.1.7, SELLER MAKES NO REPRESENTATIONS OR
WARRANTIES, EXPRESS OR IMPLIED, AS TO THE CONDITION OR FITNESS OF THE
TANGIBLE ACQUIRED ASSETS AND HEREBY DISCLAIMS ANY WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR WARRANTY
AGAINST INFRINGEMENT.

4.1.8 Schedules of Telephone Plant and Material and Supply Inventory.
Schedule 4.1.8 sets forth a materially accurate summary of the Telephone Plant and Material and
Supply Inventory as of June 30, 2001 as maintained by Seller in accordance with past practice.
Such Telephone Plant constitutes substantially ali of the Telephone Plant used primarily in the
operation of the Business as of June 30, 2001, except as such (i) has been disposed of since
January 1, 2001 in the ordinary course of business or (ii) is not material to the operation of the
Business.

4.1.9 Material Contracts.

(a) Except as listed and set forth in Schedule 4.1.9(a) (such schedule
to be updated on or prior to the Closing Date to identify Assigned Contracts entered into after the
date hereof consistent with the provisions of Section 5.1.1 and which are required to be
scheduled by the provisions of this Section 4.1.9(a)) or any other Schedule, there is no Assigned
Contract (other than the Assigned Contracts entered into after.the date of this Agreement
consistent with the provisions of Section 5.1.1(b) hereof) that is:
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4.1.10 Insurance. The Acquired Assets of an insurable nature and of a character
usuaily insured by companies carrying on similar businesses is insured under insurance policies
) or self insured in such amounts and against such losses or casualties as is usual in Seller’s
industry.

4.1.11 Taxes. Except as set forth on Schedule 4.1.11, and with regard to the
Business and the Acquired Assets, (a) there are no Liens with respect to Taxes upon any of the
Acquired Assets; (b) Seller has collected all material sales, use, excise and receipts Taxes
required 1o be collected and has remitted, or will remit on a timely basis, such amounts to the
appropriate Governmental Authority; (c) Seller has duly and timely withheld from employee
salaries, wages and other compensation and paid over to the appropriate Governmental
Authorities all amounts required to be so withheld and paid over for all periods under any
_ applicable Requirement of Law; (d) Seller is not a “foreign person” within the meaning of
) ’ Section 1445(b)(2) of the Code; (e) all Tax returns required to be filed by Seller or any Seller
Affiliate with respect to the Business or the Acquired Assets on or before the Closing Date have
been or will have been filed and all Taxes shown as due and payable have been or will be paid by
Seller or such Seller Affiliate as required by Law, and (f) no deficiencies or assessments for any
Taxes (other than those being disputed in good faith) have been asserted in writing to Seller or

3 any Seller Affiliate that remain unpaid and _that relate to the Business or the Acguired Assets.
4.1.12 Tariffs; FCC Licenses.

(a) Schedule 4.1.12 sets forth a list of all regulatory tariffs applicable
to the Business. The regulatory tariffs applicable to the Business stand in full force and effect on
the date of this Agreement in accordance with their terms, and there is no outstanding notice of
cancellation or termination or, to Seller's Knowledge, any threatened cancellation or termination
in connection therewith, nor is Seller subject to any restrictions or conditions applicable to its
regulatory tariffs that limit or would 1imit the operation of the Business (other than restrictions or

cnnditiong canaral amnlicnlda to tamiffo Af that tyne)y Facrh cich tamifF hae haan duly and validls
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approved by the Commission or any Governmental Authority having junisdiction thereof. Seller
is not in material default under the terms and conditions of any such tariff and there is no basis
for any claim of default by Seller in any material respect under any such tariff. Except as set
forth in Schedule 4.1.12(a), as of the date herecf, there are no applications by Seller or
complaints {other than routine or immaterial End-User complaints), or petitions by others or

3 proceedings pending or threatened before the Commission relating to the Business or its
operations or the regulatory tariffs that, in Seller’s opinion, would reasonably be expected to
have a Material Adverse Effect. To the Knowledge of Seller, there are no material violations by
subscribers or others under any such tariff. A true and correct copy of each tariff applicable to
the Business has been made available to Buyer.

L

(b Schedule 4.1.12(b) identifies each of the FCC Licenses held by
Seller and used in the operation of the Business. Each such FCC License is in full force and
~effect on the date of this Agreement in accordance with its terms, and there is no outstanding
notice of cancellation or termination or, to Seller's Knowledge, any threatened cancellation or
termination in connection therewith, nor are any of such FCC Licenses subject to any restrictions
3 or conditions that limit the operation of the Business (other than restrictions or conditions
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(other than liability for premiums due to the PBGC), unless such liability has been, or prior to the
Closing Date will be, satisfied in full.

(c) Except as set forth on Schedule 4.1.13(c), with respect to the
ERISA Plans, other than those ERISA Plans identified on Schedule 4.1.13(d) as “multiemployer
plans™

(1) the PBGC has not instituted proceedings to terminate any
Plan that is subject to Title IV of ERISA;

(i) none of the ERISA Plans has incurred an “accumulated
fundmﬂ deficiency” (as defined in Section 302 of ERISA and Section 412 of the Code), whether
or not waived, as of the last day of the most recent fiscal year of each of the ERISA Plans ended
prior to the date of this Agreement;

(iit)  Each of the ERISA Plans has been operated and
administered in all material respects in accordance with its provisions and with all applicable
Laws; '

(iv)  Each of the ERISA Plans that is intended to be “qualified”
within the meaning of Section 401 (a) of the Code and, to the extent applicable, Section 401(k) of
the Code, has been determined by the IRS to be so qualified, and nothing has occurred since the
date of the most recent such determination {other than the effective date of certain amendments
to the Code, the remedial amendment period for which has not yet expired) that would adversely
affect the qualified status of any of such ERISA Plans: and

(vy  There are no pending material claims against any of the
ERISA Plans by any employee or beneficiary covered under any such ERISA Plan, or otherwise

involving any such ERISA Plan (other than routine claims for benefits and routine expenses)
1g any such BXIsA fian (oher ne clay Denelits and routing expenses).

(d) Except as set forth on Schedule 4.1.13(d), none of the ERISA
Plans is a “multiemployer plan,” as that term is defined in Section 3(37) of ERISA, and with
respect to any such multiemployer plans (as so defined) listed in Schedule 4.1.13(d), Seller has
not made or incurred, and the transactions contemplated by this Agreement will not result in
Seller making or incurring, a “complete withdrawal” or a “partial withdrawal,” as such terms are
respectively defined in Sections 4203 and 4205 of ERISA that would result in the incurrence of a
material liability by Seller.

(e) Except as set forth on Schedule 4.1.13(e), as of ihe date hereof, (i)
none of the employees who, upon the Closing, will be Transferred Employees are represented by
a labor union or labor organization, and (ii) Seller is not subject to any collective bargaining
agreement covering any employee who, upon the Closing, will be a Transferred Employee. As of
the date hereof, there are no strikes, slowdowns, work stoppages or lockouts by or with respect to
any employee who, upon the Closing, will be a Transferred Employee covered by collective
bargaining agreements. Except as set forth on Schedule 4.1.13(e}, to the Knowledge of Seller,
during the twelve (12) months preceding the date of this Agreement, there have not been any
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(&) As used herein:

“Environmental Claims”™ means any and all administrative or
Judictal actions, suits, orders, claims, Liens, notices, violations or proceedings related to any
applicable Environmental Law or any Environmental Permit brought, issued or asserted by: (i) a
Governmental Authority for compliance, damages, penalties, removal, response, remedial or
other action pursuant to any applicable Environmental Law or Environmental Permit; or (ii) a
third party seeking damages, contribution, remediation or other action for personal injury or
property damage relating to any Environmental Law or resulting from the release of a Hazardous
Material at, to or from any facility of Seller’s Business or any real property upon which any
current facility of the Seller which is primarily used in the Business is located.

“Environmental Laws” means all applicable federal, state and local
laws, statutes, ordinances, codes, rules and regulations reiated to protection of the environment
and/or the handling, presence, use, generation, treatment, storage, transportation, release,
discharge, emission or disposal of Hazardous Materials in effect as of the date hereof.

“Environmental Permits” means all permits, licenses, approvals,
authorization i % i i

Environmental Law and includes any and all orders, consent orders or binding agreements issued
or entered into by a Governmental Authority under any applicable Environmental Law.

“Hazardous Materdal” means any hazardous or toxic substance,
material or waste which is regulated as of the Closing Date by any Governmental Authority,
including, without limitation, any material or substance that is: (i) defined as a “hazardous
substance” under applicable state law; (ii) petroleum; (it1) friable asbestos; (iv) designated as a
“hazardous substance” pursuant to Section 311 of the Federal Water Pollution Control Act, as
amended, 33 US.C. § 1251 et seq. (33 U.S.C. §1321); (v) defined as a “hazardous waste”
pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, as amended,
42 U.5.C § 6901 et seq. (42 U.S.C. § 6903); (vi) defined as a *hazardous substance™ pursuant to
Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act, as
amended, 42 U.S.C. § 9601 et seq. ("CERCLA"™); (vii) defined as a “regulated substance”
pursuant to Section 9001 of the Federal Resource Conservation and Recovery Act, as amended,
42U.5.C. § 6901 et seq. (42 U.5.C. § 6991); or (viii) otherwise regulated under the Toxic
Substances Control Act, 15 U.S.C. § 2601 et seq., the Clean Air Act, as amended, 42 U.S.C. §
7401, et seq., the Hazardous Materials Transportation Act, as amended, 49 U.S5.C. § 1801, et
seq., or the Federal Insecticide, Fungicide and Rodenticide Act, as amended, 7 US.C. § 136, et
seq. - ‘

4.1.15 Financial Statements.

(a) Schedule 4.1.15(a) contains the financial statements for the
Business for the years ended December 31, 1998, December 31, 1999 and December 31, 2000
(collectively the “Financial Statements”). The Financial Statements have been prepared based on
the books and records of Seller. Such bouks and records have been maintained in accordance
with GAAP, adjusted as necessary to comply with regulatory accounting rules prescribed by the

Asset Purchase Agreement — Execution Missouri 29



4.2.2 Litigation. There is no suit, action or other proceeding, or injunction or
final judgment relating thereto, pending, or to the Knowledge of Buyer or its Affiliates,
threatened against Buyer, before any Governmental Authority in which it is sought to restrain or
prohibit or to obtain damages or other relief in connection with this Agreement or the
consummation of the transactions contemplated hereby, and no investigation that would be
reasonably likely to result in any such suit, action or proceeding is pending or, to the Knowledge
of Buyer or its Affiliates, threatened.

4.2.3 Validity of Contemplated Transactions. Upon the receipt of requisite
FCC Consents as described in Section 5.3.2, the Regulatory Approvals as described in Section
5.3.1, compliance with any applicable requirement of the HSR Act, and the receipt of the
consents set forth on Schedule 4.2.3 (the “Buyer Consents™), the execution, delivery and
performance of this Agreement and the Ancillary Documents by Buyer do not and will not
violate, conflict with or result in the breach of any term, condition or provision of, or require the
consent of any other Person under, (a) the charter and other organizational documents of Buyer,
(b) any existing Requirement of Law to which Buyer is subject, or (¢) any judgment, order, writ,
injunction, decree or award of any Gevernmental Authority or any other Governmental Order
which is applicable to Buyer.

4.2.4 Financial Capabilities.

(a) Except as contemplated by the next sentence, Buyer has cash or
othér available sources of funds sufficient to pay in full the Purchase Price in the manner
specified in Sections 3.1 and 3.2, together with all related fees and expenses. In addition, if and
to the extent Buyer is relying upon any financing to be provided by third parties in order to pay
any part of the Purchase Price and related fees and expenses, Buyer has received letters from
reputable lenders indicating they are highly confident they can arrange binding financing
commitments (the “Highly Confident I etters”) in amounts which, together with immediately
available funds in cash or cash equivalents of Buyer are and will at the Closing be sufficient to
pay the Purchase Price and to pay any other amounts payable pursuant to this Agreement and to
consumumate the transactions contemplated by this Agreement. True and correct copies of the
Highly Confident Letters are attached hereto as Exhibit F, and the Highly Confident Letters are
current and valid and have not been modified in any respect.

{b) Buyer has sufficient financial resources to operate the Business
after the Closing Date. Without limiting the generality of the foregoing, Buyer has sufficient,
liquid financial resources to satisfy any applicable requirement relating to financial capacity or
capital imposed by any Governmental Authority in the state in which the Business is conducted.
Buyer is solvent, is able to pay its debts as they become due, and owns property that has both a
fair value and a fair saleable value in excess of the amount required to pay its debts as they
become due.
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Affiliates nor any other Person makes any other express or implied representanon or warranty
with respect to the transaction contemplated hereby.

ARTICLE V
COVENANTS AND AGREEMENTS PENDING CLOSING

5.1 Agreement of Seller Pending the Closing From the date of this Agreement until

the Closing, and except as otherwise consented to in writing by Buyer (which consent shall not
be unreasonably withheld):

5.1.1 Conduct of the Business in the Qrdinarv Course. Seller shall conduct
the Business in the ordinary course except as expressly contemplated by this Agreement or the
Ancillary Agreements or as required by applicable laws, regulations, orders or decrees. Without
limiting the generality of the foregoing, Seller shall:

(a) keep available to the Business those services of Seller's Affiliates
to the same extent generally available on the date hereof;

(b) operate the Business in substantially the same manner as it is

currently being conducted and, with respect to the Business, refrain from entering into any
Contract that would be a Material Contract other than in the ordinary course of business;

(c) not institute any proceeding with respect to, or otherwise
materially change, amend or supplement any of its local exchange, intrastate toll or intrastate and
interstate access tariffs affecting the Business (other than Verizon-wide proceedings with the
FCC, subject to Seller’s commercially reasonable efforts, upon Buyer’s request, to exempt from
such filings the Seller Exchanges) without the prior written consent of Buyer, which consent
shall not be unreasonably withheld or make any other filings with the Commission except in the
ordinary course of business, and except as set forth in Schedule 4.1.12(a}:

(d) maintain the tangible Acquired Assets in good repair, order and
condition, reasonable wear and tear excepted;

(e}  maintain the material insurance policies with respect io the
Acquired Assets consistent with past practice; provided that the parties acknowledge that Seller
or Verizon may at any time cancel prospectively or not renew any of the Verizon corporate
insurance programs as to coverage relating to events after the Closing Date or insured risks other
than those associated with the Business on or prior to the Closing Date;

6] make capital expenditures as required to maintain the current
operation of the Business and to support normal customer growth in a manner consistent with the
provisions of Section 5.1.6 hereof;

(g) maintain the books and records of the Business substantially in

accordance with prior practice, except as changes are mandated by Governmental Authonnes or
required by GAAP;

Asset Purchase Agreement — Execution Missouri 33




W

Property and other Acquired Assets, and to those employees of Seller as Buyer reasonably
requests, to the extent that such access does not materially interfere with the Business: provided,
that Buyer and any such representatives comply with the confidentiality and nondisclosure
obligations set forth in this Agreement.

5.1.3 Consents. Seller shall use its commercially reasonable efforts, subject to
the conditions set forth in Section 2.4 of this Agreement, to obtain prior to Closing the Seller
Consents. Buyer agrees to cooperate in good faith with Seller in obtaining the Seller Consents.

5.1.4 Debtholder Consents. Seller shall use its commercially reasonable efforts
to obtain from its Lienholders the termination or release or defeasance, at Closing, of all security
agreements, mortgages and financing statements relating to the Acquired Assets (such
termination or release being hereinafter referred to as the “Debtholder Consents”). Buyer agrees
10 cooperate in good faith with Seller in obtaining the required Debtholder Consents.

5.1.5  Financial Statements. To the extent Buyer requires the preparation and/or
audit of financial statements with respect to the Business in order to comply with the reporting
requirements of the Securities and Exchange Commission under Regulations S-K and S-X or as

d DV an nancine Commitmen h = n ™ ’

upon Buyer’s request, assist Buyer in the preparation of the SEC Basis Financial Statements, and
cooperate with any independent auditors chosen by Buyer to prepare and/or audit the SEC Basis
Financial Statements. Seller’s cooperation will include access to workpapers and other
supporting documents uséd in the preparation of the Financial Statements or such documents as
may be reasonably required by such auditors to prepare such SEC Basis Financial Statements or
to render an opinion. Buyer will bear the cost of preparation of the SEC Basis Financial
Statements and any audit.

5.1.6 Capital Expenditures. Seller shall be obligated to make capital
expenditures with respect Lo the Business required to support normal maintenance and customer
growth in a manner consistent with established regulatory performance objectives, which
expenditures (exclusive of any Future Capital Expenditure Obligations or Future Regulatory -
Obligations) shall not be less than Fifty-seven Million Dollars ($57 Million) during calendar year
2001, and not less than Fifty Million Doliars ($50,000,000) during calendar year 2002, and
which amount shall be discounted on a pro rata daily basis to the extent that the Closing Date
occurs prior to December 31, 2002 (the “Capital Expenditure Amount™). The Capital
Expenditure Amount shall be deemed to include and not be in addition to any USF funds
designated for capital projects. The Purchase Price shall be adjusted down, on a dollar-for-dollar
basis, to the extent that Seller’s actual capital expenditures are less than the Capital Expenditure
Amount (a “Capital Expenditure Deficiency™). In the event the Closing does not occur prior to
January 1, 2003, the Capital Expenditure Amount shall be increased on a pro rata daily basis and
Seller shall be obligated to make capital expenditures during fiscal year 2003 in the same relative
amount, and the Purchase Price shall be adjusted in the same manner described above for any
Capital Expenditure Deficiency occurring during the period after January 1, 2003. Between the
date of this Agreement and the Closing Date, Seller will notify Buyer of any project involving
Non-Regulated Construction Work in Process in excess of $50,000.
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from an authorized officer of Buyer certifying that the representations set forth in Section 4.2.4
are true and correct as of the date of such certificate. Notwithstanding the foregoing, Buyer shall
immediately notify Seller upon the termination or modification of any Highly Confident Letter
provided to Seller either pursuant to Section 4.2.4 or this Section 5.2.3.

53 Covenants of Seller and Buver. Seller and Buyer further covenant and agree
that, except as otherwise agreed to in writing by Seller and Buyer:

5.3.1 State Regulatory Approval. Promptly after the date of this Agreement,
but no later than thirty (30) days after the date hereof, Buyer and Seller shall use commercially
reasonable efforts to file the appropriate applications and notices with the Commission seeking
orders permitting the transfer of service in the Seller Exchanges to Buyer (collectively, the
“Regulatory Approvals™). Buyer shall be responsible for seeking to establish the tariff for its
post-Closing operations in the Seller Exchanges. Each of Buyer and Seller shall use its
commercially reasonable efforts to obtain the Regulatory Approvals and the parties agree to
cooperate fully with each other and with the applicable regulatory agency to obtain the
Regulatory Approvals at the earliest practicable date. In the event the Commission imposes any
condition, term or restriction as more particularly described in clauses (a) and (b) of Section
6.3.2, each of Buyer and Seller shall use its commercially reasonable efforts to seek modification

or removal of such condition such that the Regulatory Approvals shall conform to the standards
set forth in Section 6.3.2.

5.3.2 FCC Consents. Promptly after the date of this Agreement, but no later
than thirty (30) days after the date hereof, the parties shall use their commercially reasonable
efforts to obtain (a) the FCC’s consent to the transfer of the FCC Licenses from Seller to Buyer
and (b) the FCC waivers set forth on Schedule 5.3.2 (all such consents or waivers are collectively

referred to as the “FCC Consents™).

7]

.3.3 HSR/
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(@) Within thirty (30) Business Days after the date of this Agreement,
or such other time as the parties may agree, the parties will make such filings as may be required
by the HSR Act with respect to the transactions contemplated by this Agreement. Thereafter, the
parties will file as promptly as practicable all reports or other documents required or requested
by the U.S. Federal Trade Commission or the U.S. Department of Justice pursuant to the HSR
Act or otherwise including requests for additional information concerning such transactions, so
that the waiting period specified in the HSR Act will expire as soon as reasonably possible after
the execution and delivery of this Agreement. Without limiting the foregoing, each of Seller and
Buyer shall use its commercially reasonable efforts to cooperate and oppose any preliminary
injunction sought by any Governmental Authority preventing the consummation of the
transactions contemplated by this Agreement. Buyer agrees to pay all application fees required in
connection with any filings under the HSR Act. ’

(b) Seller and Buyer shall each cause their respective counse] to

furnish the other party such necessary informution and reasonable assistance as the other may
reasonably request in connection with its preparation of necessary filings or submissions under
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ARTICLE VI
CONDITIONS PRECEDENT TO THE CLOSING

6.1  Conditions Precedent to Obligations of Buver. The obligations of Buyer to -
consummate the Closing shall be subject to the fulfillment or satisfaction prior to or at the
Closing, of each of the following conditions precedent which may be waived in writing in whole
or in part only by Buyer:

6.1.1 Representations and Warranties True as of Clesing. All of the
representations and warranties of Seller contained in this Agreement shall be true and correct as
of the Closing Date, other than any such representations and warranties made as of a specified
date, which shall be true and correct as of such date, except to the extent that the failure to be
true and correct shall not have had or would not reasonably be expected to have a Material
Adverse Effect.

6.1.2 Compliance with this Agreement. Seller shall have performed and
complied in all material respects (or shall have cured any material nonperformance or
noncompliance) with all covenants, agreemenis and conditions required by this Agreement to be
performed or complied with by Seller prior to or at the Closing, except to the extent that the

o

failure to do so shall not have had or would not reasonably be expected to have a Material
Adverse Effect.

6.1.3  Closing Certificate. Buyer shall have received a certificate from an
authorized officer of Seller, dated the Closing Date, certifying that the conditions specified in
Sections 6.1.1 and 6.1.2 have been fulfilled.

6.1.4 Qther Agreements. Seller and/or its applicable Affiliate shall have
tendered an executed Bill of Sale, Assignment and Assumption Agreement, the Publishing

m ment suhstantially in the formes attached hereta: toeether with
Agreement and License Agreement substantially in the forms attached hereto; together with

those agreements set forth on Schedule 5.3.5.

6.2 Conditions Precedent to Obligations of Seller. The obligations of Seller to
consummate the Closing shall be subject to the fulfillment or satisfaction prlor to or at the
nnnnnn Fannl Aftha Fallaglime anm ditinme = ada henle [ S
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or in part only by Seller:

6.2.1 Representations and Warranties True as of Closing. All of the

representations and warranties of Buyer contained in this.Agreement shall be true and correct as
of the Closing Date, other than any such representations and warranties made as of a specified
date, which shall be true and correct as of such date, except to the extent that the failure to be
true and correct shall not have had or would not reasonably be expected to have a materia}
adverse effect on Seller.

6.2.2 Compliance with this Agreement. Buyer shall have performed and
complied in all material respects (or shall have cured any material nonperformance or
noncompliance) with all covenants, agreements and conditions required by this Agreement to be

Asset Purchase Agreement - Execution Missouri 39



- 6.3.5 No Material Adverse Effect. There shall not have occurred any event or
condition which individually or in the aggregate has resulted, or would reasonably be expected to
result, in a Material Adverse Effect.

ARTICLE VII
INDEMNIFICATION

7.1 Survival of Representations and Warranties.

7.1.1 Survival Period. All representations and warranties made by the parties in
this Agreement shall survive the Closing Date until the later of (a) one (1) year following the
Closing Date or (b) the completion of Buyer’s first audit cycle (the “Expiration Date™); provided,
however, in no event shall the Expiration Date extend beyond fifteen (15) months following the
Closing Date, and provided, further, that the representations and warranties contained in Sections
41.1,4.1.17,4.1.18,4.2.1,4.2.5,4.2.7 and 4.2.8 shall survive the Closing without limitation.

7.1.2  Period for Claims. This Article VII shall survive any termination of this
Agreement-and the indemnification contained in this Article VII shall survive the Closing and
shall remain in effect (a) with respect to any claim related to the breach of any representation and

warranty, until the expiration of the applicable survival period set forth in Section 7.1.1; and (b)
indefinitely (except to the extent expressly set forth in this Agreement), with respect to any claim
arising under Section 2.3.2 (Retained Liabilities) or 2.3.1 {(Assumed Liabilities). Unless a claim
for indemnification with respect to any alleged breach of any representation or warranty is
asserted by notice given as herein provided that specifically identifies a particular breach and the
underlying facts relating thereto, which notice is given within the applicable period of survival
for such representation or warranty, such claim may not be pursued and is irrevocably waived
after such time. Without limiting the generality or effect of the foregoing, no claim for
indemnification with respect to any representation or warranty will be deemed to have been
properly made except (i) to the extent it is based upon a Third Party Claim made or brought prior
to the expiration of the survival period for such representation or warranty, or (ii) to the extent
based on Losses actually incurred by an Indemnitee prior to the expiration of the survival period
for such representation or warranty.

7.2 Indemnification.

7.2.1 Indemnification Obligation of Seller. From and after the Closing, and
subject to the other provisions of this Article VII, Seller shall indemnify, defend and hold
harmless Buyer and its Affiliates and their respective directors, officers, agents and employees
(each, a “Buyer Indemnitee™ and collectively the “Buyer Indemnitees”) from and against all
Losses incurred or suffered by any Buyer Indemnitee relating to, resulting from or arising out of
(2) any inaccuracy in any of the representations and warranties made by Seller in Section 4.1 of
this Agreement, (b) a breach by Seller of any covenant of Seller contained in this Agreement,
which covenant requires performance by Seller at or after the Closing, and (c) any of the
Retained Liabilities.
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Purchase Price (the “Seller Threshold™), and then Setler shall be liable for all such Included
Claims in excess of the Seller Threshold. The aggregate liability of Seller for indemnifiable
Losses with respect to any Included Claims under Section 7.2.1 hereof shall not exceed the
amount which is ten percent (10%) of the Purchase Price (the “Seller Indemnification Limit™)

(b) No Indemnitor shall be liable to or obligated to indemnify any
Indemnitee hereunder for any consequential, special, multiple, punitive or exemplary damages
including, but not limited to, damages arising from loss or interruption of business, profits,
business opportunities or goodwill, loss of use of facilities, loss of capital, claims of customers,
or any cost or expense related thereto, except to the extent such damages have been recovered by
a third person and are the subject of a Third Party Claim for which indemnification is available
under the express terms of this Ariicle VIIL

(c) Seller and Buyer shall cooperate with each other with respect to
resolving any claim or liability with respect to which one party is obligated to indemnify the
other party hereunder, including by making commercially reasonable efforts to mitigate the
Losses and resolve any such claim or liability.

(d) The provisicns of this Section 7.3 shall not apply to obligations

associated with the Assumed Liabilities or the Retained Liabilities.
74  Defense of Claims.

7.4.1 Third Party Claims. If any [ndemnitee receives notice of the assertion of
any claim or of the commencement of any action or proceeding by any entity that is not either a
Buyer Indemnitee or a Seller Indemnitee (2 “Third Party Claim”) against such Indemnitee, with
respect to which an Indemnitor is obligated to provide indemnification under this Agreement, the
Indemnitee will give such Indemnitor reasonably prompt written notice thereof, but in any event
not Jater than ten (10) calendar days after receipt of notice of such Third Party Claim; provided,
however, that the failure of an Indemnitee to notify the Indemnitor within the time period set
forth herein shall only relieve the Indemnitor from its obligation to indemnify to the extent that
the Indemnitor is materially prejudiced by such failure or delay (whether as a result of the
forfeiture of substantive rights or defenses or otherwise). Upon receipt of notification of a Third
Party Claim, the Indemnitor shall be entitled, upon writien notice to the Indemnitee, to assume
the investigation and defense thereof with counsel reasonably satisfactory to the Indemnitee.
Whether or not the Indemnitor elects to assume the investigation and defense of any Third Party
Claim, the Indemnitee shall have the right to employ separate counsel and to participate in the
investigation and defense thereof; provided, however, that the Indemnitee shall pay the fees and
disbursements of such separate counsel unless (a) the employment of such separate counsel has _
been specifically authorized in writing by the Indemnitor; (b} the Indemnitor has failed to assume
the-defense of such Third Party Claim within a reasonable time after receipt of notice thereof
with counsel reasonably satisfactory to such Indemnitee; or (c) the named parties to the
proceeding in which such claim, demand, action or cause of action has been asserted include
both the Indemnitor and such Indemnitee and. in the reasonable judgment of counsel to such
Indemnitee, there exists one or more defenses that may be available to the Indemnitze that are in
conflict with those available to the Indemnitor. Notwithstanding the foregoing, the Indemnitor
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claim that any of Seller’s representations or warranties in this Agreement are inaccurate, or that
any covenant has been breached, if such claim is predicated on any action by a Governmental
Authority (other than a tax authority) undertaken after Closing or any action a Governmental
Authority (other than a tax authority) requires Buyer to undertake after Closing; provided,

" however, that such limitation shall not apply to the extent such action by a Governmental

Authority (other than a tax authority) arises directly out of any (a) wiliful misconduct by Seller
as judicially determined by a final order of a court or Governmental Authority of competent
Junisdiction; or (if) conduct by Seller that was not reasonably prudent based on then-prevailing
circumstances and, provided further that Seller’s reliance on a reasonable interpretation of
existing Law or practice shall be deemed reasonably prudent.

7.6 Other Rights and Remedies. Following the Closing, the sole and exclusive
remedy at law for Seller or Buyer for any claim (whether such claim is framed in tort, contract or
otherwise) arising out of a breach of any representation, warranty, covenant or other agreement
in this Agreement shall be a claim by Seller or Buyer for indemnification pursuant to this Article
VIL

ARTICLE VIII
EMPLOYEES AND EMPLOYEE MATTERS

N

8.1  Emplovment of Transferred Emplovees. Schedule 8.1 lists the Active
Employees (as defined below) of the Business as of the date of this Agreement, together with
their job positions, service and compensation. An employee hired by Seller or its Affiliate after
the date of this Agreement who would be an Active Employee but for not being employed on the
date of this Agreement shall become an Active Employee as of his or her date of hire. In hiring
new employees and terminating employees of the Business, Seller and its Affiliates shall follow
their usual and ordinary course of business in accordance with past practice. An Active
Employee who terminates employment with Seller prior to the Closing shall na longer be
considered an Active Employee (without regard to the reason or circumstance for such
termination). To the extent required by the foregoing, a final updated Schedule 8.1 shall be
provided to Buyer on or immediately prior to the Closing Date. All Active Employees of the
Business on the Closing Date (collectively, the “Transferred Employees”) shall be employed by
(or become the responsibility of, as applicable) Buyer as of the Closing Date in the same or
comparable positions, and at the same or comparable total compensation (including base pay and
bonus), as were in effect on the Closing Date, except as otherwise provided in this Agreement.
An individual shall be considered an “Active Employee” of the Business if the individual is
employed by Seller or an Affiliate of Seller and (i} provides substantially all of his or her
services to or for the Business or (ii) provides inter-unit support services to the Business and/or
similar businesses of the Seller and its Affiliates and is designated as an “Inter-Unit Services
Employee” on Schedule 8.1 The number of Inter-Unit Services Employees designated on
Schedule 8.1 for each job function of the Business shall be equal to the whole number of full-
time equivalent positions (as reasonably determined by Seller on the basis of a standard
workweek and taking into account all employees of Seller and its Affiliates who provide more
than de minimis services for the Business other than those employees listed on Schedule 8.1
pursuant to subparagraph (i) above) utilized in the Business for such job function. The
determination of “Active Emplovees” shall include all full-time and part-time employees,
employees on workers® compensation, military leave, maternity leave, leave under the Family
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8.1.4 Recognition of Transferred Emplovee Service. Except as otherwise
provided herein, on and after the Closing Date, and subject to the provisions of any applicable
collective bargaining agreement, Buyer shall recognize for all employment-related purposes the
service of each Transferred Employee with Seller and its Affiliates. Schedule 8.1 shall list such
service for each Transferred Employee. Except to the extent required by Section 8.2.1, Buyer
shall not be required to credit any Transferred Employee with prior service for purposes of
benefit accrual or contributions under any defined benefit pension plan or other retirement plan.

8.1.5 Assumption of Obligation to Pay Bonuses. Transferred Employees shall
not accrue benefits under any employee benefit policies, plans, arrangements, programs,
practices, or agreements of Seller or any of its Affiliates after the Closing Date. Buyer shall
assume the obligation to pay to Transferred Employees a pro-rated portion of any bonuses that
would have been payable to the Transferred Employees with respect to the calendar year in
which the Closing Date occurs had the Transferred Employees remained employees of Seller or
one of its Affiliates. Such pro-rated portion shall be equal to the portion of the bonus that would
have accrued during the portion of the calendar year occurring after the Closing Date in
accordance with the provisions of the applicable bonus policy, plan, arrangement, program,
practice or agreement of Seller and i1s Affiliates. Seller shall pay the remaining pro-rated portion

of such bonuses in the ordinary course and at the time such bonuses would have been paid
without regard to this Agreement.

8.1.6 No Duplicate Benefits. Nothing in this Agreement shall cause duplicate
benefits to be paid or provided to or with respect to a Transferred Employee under any employee
benefit policies, plans, arrangements, programs, practices, or agreements. References herein to a
benefit with respect to a Transferred Employee shall include, where applicable, benefits with
respect 1o any eligible dependents and beneficiuries of such Transferred Employee under the
same employee benefit policy, plan, arrangement, program, practice or agreement.

8.1.7 Affiliate Emplovees. If any employee identified in Schedule 8.1 is an
employee of an Affiliate of Seller, he or she shail be considered a Transferred Employee and
shall be treated under this Agreement in a manner that is comparable to the treatment given to

- the Transferred Employees who are employed by Seller. Seller and its Affiliates shall take and/or

cause to be taken any action necessary to ensure that the Transferred Employees and any
Included Employees are employed by or transferred to Seller no later than immediately prior to
the Closing to allow Buyer to assume the employment obligations contemnplated by Section 8.1,

8.2 Transferred Employee Benefit Matters. ’ i
8.2.1 Defined Benefit Plans.

(a) Management Emplovees. Effective immediately after the Closing Date,
the Transferred Employees who participate in the Verizon GTE Service Corporation Plan for
Employees’ Pensions (the “Seller Salaried Pension Plan”) will be eligible to participate under a
tax-qualified defined benefit pension plan estahtished or maintained by Buyer to the same extent
(if any) as similarly-situated employees of Buxer. Such Transferred Employees shall receive
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(ili)  As soon as practicable after the Closing Date, Seller shall
deliver to Buyer a list reflecting each Transferred Employee’s service and compensanon under
the Seller Hourly Pension Plan.

(d) Transfer of Assets.

6} Seller shall direct the trustee of the Seller Hourly Pension
Plan to transfer to the trustee or funding agent of the Buyer Pension Plan the amount required to
be transferred by Section 414(1) of the Code and the regulations thereunder for all Transferred
Employees whose accrued benefits are transferred to a Buyer Pension Plan pursuant to
subsection (¢) of this Section 8.2.1, determined using the assumptions used by the PBGC with
respect to a plan termination occurring on the Closing Date (the “Pension Assets”), as set forth
on Schedule §8.2.1{(d)(i), subject to any adjustment pursuant to subsection (d)(vi) of this Section
8.2. The Pension Assets.shall be in the form of cash or marketable obligations. Under no
circumstances shall Seller or the Seller Hourly Pension Plan be liable to transfer any additional
amount to Buyer or a Buyer Pension Plan or any other Person in respect of the accrued benefits
transferred to a Buyer Pension Plan pursuant to subsection (c) of this Section 8.2.1, including but
not limited to any circumstance under which any Person (including 2 Governmental Authority)
states a claim to some portion or all of the Pension Assets

.

(i1) Seller shall appoint an actuary (“Seller’s Actuary”) to
determine the amount to be transferred pursuant to subsection (d)(i) of this Section 8.2.1 and
shall provide such determination to Buyer. Buyer shall appoint an actuary (“Buver's Actuary™)

who shall have the rioht to audit and review the determination made bv Seller’s Ar'nmry Within

W0 SDd. Nave Re [ght 10 audil and revicw It cellminailon mace 2y ~eiler s Actuar

thirty (30) days after the date Seller informs Buyer of the amount of the Pension Assets, Seller's
Actuary shall provide Buyer's Actuary with a computer file containing all the employee data
used by Seller’s Actuary to calculate the Pension Assets. If Buyer’s Actuary is unable to agree
with Seller’s Actuary on the amount of the transfer within sixty (60) days after Seller informs

jor aF o Ao o tnnmofaeead Qallar e d Tiiune glatl dained colant o thied antiinewy shoaco
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determination shall be binding on Seller and Buyer. Each of Seller and Buyer shall bear the fees,
costs and expenses of their respective actuaries, and the fees, costs and expense of the third

actuary shall be borne one-half by Selter and one-half by Buyer.

(1)  The Pension Assets shall be credited with interest from the i
Closing Date to the actual date of transfer at the assumed discount rate used in accordance with
paragraph (i) of this subsection (d); provided that any Pension Assets that are distributed from
the Seller Hourly Pension Plan before the date of transfer pursuant to subsection (d)(vi) of this
Section 8.2.1 shall be credited with interest (such interest to be credited to the Buyer Pension
Plans) only from the Closing Date to the date of distribution.

_ (iv)  Under the terms of the Buyer Pension Plan, the accrued
benefit of each Transferred Employee immediately after the transfer of assets and liabilities
pursuant to this Section 8.2.1 shall not be less than the sum of each Transferred Employvee’s
accrued benefits under the applicable Seller Hourly Pension Plan and the Buyer Pension Plan (if
any) immediately before the transfer of assets and liabilities.
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matching and (it) made before the Closing Date, Such matching contributions shall be made not
later than the date on which all other matching contributions are made to the Seller Savings Plans
with respect to contributions made at the same time as the Transferred Employees’ contributions.

8.2.3 Welfare Plans.

(a) Buyer shall 1ake all action necessary and appropriate to ensure that,
as soon as practicable after the Closing Date, Buyer maintains or adopts, as of the Closing Date,
one or more employee welfare benefit plans, including medical, health, dental, flexible spending
account, accident, life, short-term disability, and leng-term disability and other employee welfare
benefit plans for the benefit of (i} the non-bargained Transferred Employees (the “Non-Union
Welfare Plans™) and (ii) the union-represented Transferred Employees in accordance with the
provisions of applicable collective bargaining agreements {the “Bargained Welfare Plans™). The
Non-Union Welfare Plans and the Bargained Welfare Plans are hereinafter referred to
collectively as the “Buyer Welfare Plans.” The Buyer Welfare Plans shall provide as of the
Closing Date pre-retirement benefits to Transferred Employees (and their dependents and
beneficiaries) that, in the aggregate, are comparable to the pre-retirement benefits to which they
were entitled under the corresponding employee welfare benefit plans maintained by Seller on
the Closing Date (hereinafter referred to collectively as the “‘Seller Welfare Plans™). Any

restrictions on coverage for pre-existing conditions or requirements for evidence of insurability.
under the Buyer Welfare Plans shall be wajved for Transferred Employees, and Transferred
Employees shall receive credit under the Buyer Welfare Plans for co-payments and payments
under a deductible limit made by them and for out-of-pocket maximums applicable to them
during the plan year of the Seller Welfare Plan in accordance with the corresponding Seller
Welfare Plans. As soon as practicable after the Closing Date, Seller shall deliver to Buyer a list
of each Transferred Employee’s co-payment amounts, and deductible and out-of-pocket limits

under the Seller Welfare Plans.

hy 'ehY 1

\0/ 1) 1
Section (b) or in an applicable collective bargaining agreement, Buyer shall provide or cause to
be provided retiree medical, health, and life benefits to each Transferred Employee under
substantially comparable terms and conditions as apply to similarly situated employees of Buyer
as of the date of this Agreement, and Seller shall have no obligation to provide retiree medicat
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(iiy  Following the termination of employment from Buyer and
its Affiliates of a Transferred Employee who is not covered by a Labor Contract and who, as of
the Closing Date, has at least fiftcen (15) years of accredited service (within the meaning of the
Seller Salaried Pension Plan) and combined years of age and accredited service of at least 74
(within the meaning of the Seller Salaried Pension Plan), Seller shall provide or cause to be
provided to each such Transferred Employee (or the dependents or beneficiaries of such
Transferred Employee) retiree medical, health, and life benefits under the terms and conditions
of the corresponding programs then offered by Seller to its similarly situated non-collectively
bargained employees retiring at such time; provided that nothing in this subsection (b)(ii) shall
be construed to prevent any such Transferred Employee (or his or her dependents or
beneficiaries) from voluntarily relinquishing such benefits. Buyer shall reimburse Seller for the
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Program) from Seller or any plan or policy it maintains. Seller shall take any actions necessary or
appropriate in respect of the immediately preceding sentence,

8.4  Vacation Benefits. On or after the Closing Date, Buyer shall allow Transferred
Employees to receive paid time off in the calendar year of the Closing for any unused vacation
time accrued prior to the Closing Date. Seller and its Affiliates shall have no liability to
Transferred Employees for the vacation payments described the immediately preceding sentence.
Seller shall pay Transferred Employees any banked vacation on or as soon as practicable after
the Closing Date, and Buyer shall have no liability for such banked vacation benefits. Schedule
8.1 referenced above shall list the accrued but unused vacation pay, as of the Closing Date, of
each Transferred Employee for the calendar year in which the Closing Date occurs.

8.5 Emplovee Rights. Nothing herein expressed or implied shall confer upon any
employee of Seller or its Affiliates, or Buyer or its Affiliates, or upon any legal representative of
such employee, or upon any collective bargaining agent, any rights or remedies, including any
right to employment or continued employment for any specified period, of any nature or kind

" whatsoever under or by reason of this Agreement. Nothing in this Agreement shall be deemed to
confer upon any person (nor any beneficiary thereof) any rights under or with respect to any
plan, program, or arrangement described in or contemplated by this Agreement, and each person

(and any beneficiary thereof) shall be entitled to look only to the express terms of any such plan,
program, or arrangement for his or her rights thereunder. Nothing in this Agreement shall cause
Buyer or its Affiliates, nor Seller or its Affiliates to have any obligation to provide employment
or any employee benefits to any individual who is not a Transferred Employee or, except as
otherwise provided in Section 8.1.2 with respect to employment agreements, to continue to
employ any Transferred Employee for any period of time following the Closing Date.

8.6  Successors and Assigns. In the event Buyer or any of its successors and assigns
(a) consolidates with or merges into any other Person and shall not be the continuing or surviving
corporation or entity in such consolidation or merger or (b) transfers all or substantially all of its
properties and assets to any Person, then, and in each case, proper provision shall be made so that
such successors and assigns of Buyer honor the obligations of Buyer and its Affiliates set forth in
this Article VIII In the event Buyer outsources any of the Transferred Employees during the
three-year period described in Section 8.3, and such employees are not paid a severance benefit

in accordance with Section 8.2 the nd in each ca nroner nrovision shall be made gso that the
in accordance with Section 8.3, then, and in each case, proper provision snai 0€ madce 50 thal g

outsourcing vendor maintains a severance pay plan or policy that provides a severance benefit
for each Transferred Employee who is involuntarily terminated by the outsourcing vendor during
such three-year period, which benefit is the same as the severance benefits that would otherwise
have been provided to such employees in accordance with Section 8.3. For purposes of this
Section 8.6, a Transferred Employee shall be considered (o have been outsourced if the employee
is hired by the outsourcing vendor pursuant to or in connection with an agreement entered into
between Buyer or any of its Affiliates and the outsourcing vendor whereby the outsourcing

vendor will provide services to or for the Buyer or any of its Affiliates.

n
L]
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10.1.2 Infringement.

(a) Notwithstanding anything in this Agreement to the contrary, Seller
shall have no obligation to defend, indemnify or hold harmless Buyer, any of its Affiliates or any
of their customers, from any damages, costs or expenses resulting from any obligation,
proceeding or suit based upon any claim that any activity subsequent to the Closing Date
engaged in by Buyer, a customer of Buyer’s, or anyone claiming under Buyer, constitutes direct
or contributory infringement, misuse or misappropriation of, or inducement to infringe, any
Third Party Intellectual Property.

(b) Buyer shall defend, indemnify and hold harmless Seller and its
Affiliates from and against any and all Indemnifiable Losses resulting from any obligation,
proceeding or suit based upon any claim alleging or asserting direct or contributory infringement,
or misuse or misappropriation of, or inducement to infringe by Seller or any of its Affiliates of
any Third Party Intellectual Property, to the extent that such claim is based on, or would not have
arisen but for, activity conducted or engaged in subsequent to the Closing Date by Buyer, a
customer of Buyer’s or anyone claiming under Buyer.

10.1.3 Trademark Phaseout.

(a) Buyer acknowledges and agrees that Seller or its Affiliates are the
legal and beneficial owners of Excluded Marks that qualify as Excluded Assets under Section
2.1.2. Buyer acknowledges and agrees that the Excluded Marks, or any right to or license of the
Excluded Marks, including any right to use, are not being transferred or conveyed to Buyer
pursuant to this Agreement. Buyer acknowledges the exclusive and proprietary rights of Seller
and its Affiliates in the use of the Excluded Marks, and Buyer agrees that it shall not use the
Excluded Marks (or any names, domain names, marks or indicia confusingly similar to the
Excluded Marks) except and to the extent expressly set forth in this Section 10.1.3, or otherwise
assert any rights or claims in such Excluded Marks (or in any names, domain names, marks or
when confusmg]y similar to the Excluded Marks). Except as set forth in the last sentence of this
Section 10.1.3(a), after the Closing, all Excluded Marks of Seller and its Affiliates shall be
replaced by Buyer, at Buyer's expense, as soon as possible, but in no event later than ninety (90}
days after the Closing Date (the “Phaseout Period”) for items existing as of the Closing Date

with Excludad Marks offixed tg the vhich Buvar has continued to uce in Ruver’s agnerati of
with Exciuded Marks affixed to them which Buyer has continued (o use in Buyer s operation of

the Business, including buildings, vehicles, heavy equipment, hard hats, tools, tool boxes, kits
(safety and others) signs, public (pay) telephones, manual covers and notebooks. After the
Closing, Buyer will not use, and will immediately destroy or deliver to Seller, all items with
Excluded Marks affixed to them that have no valid continuing use in Buyer’s operation of the
Business, including items affecting customer or employee relations or itemns that do not reflect
Buyer’s true identity. Specific items to be destroyed or returned include giveaways; order,
purchase or materials forms; requisitions; invoices; statements; time sheets/labor reports; bill
inserts; stationery; personalized note pads; business cards; maps; organization charts;
bulletins/releases; sales/price literature; manuals or catalogs; report covers/folders; program
materials; and materials such as media contact lists/cards. The Phaseout Period for replacement
of Excluded Marks affixed to telephone directories that were already published or closed for
publication at the Closing Date shall be extended to the expiration date of such directories.
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agreements with such third parties for the use of such software or other Third Party Intellectual
Property. Seller makes no warranty or representation as to any matter relating to Third Party
Intellectual Property or Third Party Intellectual Property Contracts.

10.2  Confidentialitv. Whether or not the Closing occurs, the parties and their
respective officers, directors, employees and representatives shall comply with the Non-
Disclosure Agreement, the provisions of which are expressly incorporated herein in their entirety
by this reference.

10.3 Further Assurances. For a period of one hundred eighty (180) days after the
Closing, Seller shall use its commercially reasonable efforts to furnish to Buyer such other
instruments and information as Buyer may reasonably request in order to convey to Buyer title to
the Acquired Assets, to be delivered from time to time upon Buyer’s reasonable request.

10.4 Prorations.

(a) Subject to the limitations set forth in this Section 10.4(a), any liability that
calls for periodic payments shall be prorated between Seller and Buyer including, without
limitation: (i) utility charges (which shall include water, sewer, electricity, gas and other utility

charges) with respect to the Owned Real Property, the property subject to the Real Property
Leases and customer owned equipment, (ii) rental charges (which shall include rental charges
and other lease payments under the Real Property Leases), (i) personal services (where the
services charged for straddle the period both before and after the Closing Date, including charges
for contract labor), and (iv) real and personal property taxes, ad valorem taxes and other similar
taxes imposed on a periodic basis, (v) franchise fees, regulatory assessments or taxes and (vi)
such other liability that individually calls for periodic payments in excess of Ten Thousand
Dollars (310,000). With respect to measurement periods during which the Closing Date occurs
(all such periods of time being hereinafter called “Proration Periods™). The liabilities described in
clauses (i), (ii), (iii), {v) and (vi) of the preceding sentence shall be apportioned between Seller
and Buyer as of the Closing Date, with Buyer bearing only the expense thereof in direct
proportion to the number of days remaining in the applicable Proration Period including and
following the Closing Date in comparison to the total number of days covered by such Proration
Pericd. The liabilities described in clause (iv) of the preceding sentence shall be proralcd
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between Buyer and Seller based on the relative peniods the Acquired Assets was owned by each

respective party during the fiscal period for which such taxes were imposed by the taxing
jurisdiction (as such fiscal period is reflected on the bill rendered by such taxing jurisdiction).
Buyer and Seller shall pay or be reimbursed for real and personal property taxes (including
instances in which such propeny taxes have been paid before the Closing Date) on this prorated

Udblb li d pdylllCIll on a tax Dlll l.b UUC ducr I.[IC \..lUbl[l Ult.' pdrl)’ llldl. is lcgduy quUlfCU [{s] HldKC
such payment shall make such payment and promptly forward an invoice to the other party for its
pro rata share, if any. If the other party does not pay the invoice within thirty (30) calendar days
of receipt, the amount of such payment shall bear interest at the Applicable Rate. Similarly, all®
prepayments made by Seller with respect to service or maintenance agreements with third parties
or license or other fees payable to third partics and assigned to Buyer hereunder shall be prorated
on an appropriate basis between Seller and Buver,
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10.6  Access to Books and Records.

10.6.1 Retention Period. After the Closing, Seller shall retain al! Retained
Books and Records for a period of three (3) years, except for Tax returns and supporting
documentation which shall be retained until sixty (60) days after the expiration of the applicable
statute of limitations, and Buyer shall retain all Transferred Books and Records for a period of
b five (5) years.

10.6.2 Access. After the Closing, upon reasonable notice and subject to the Non-
Disclosure Agreement, the parties will give to the representatives, employees, counsel and
accountants of the other access, during normal business hours, to books and records relating to
the Business and the Acquired Assets, and will permit such persons to examine and copy such
records, in each case to the extent reasonably requested by the other party in connection with Tax
and financial reporting matters (including appropriate portions of Tax Returns and related
-information, but not attorney work product), audits, legal proceedings, governmental
investigations and other proper business purposes (including such financial information and any
receipts evidencing payment of Taxes as may be requested by Seller to substantiate any claim for

a O a5)-pProviees; 1o

to take actions that would unreasonably disrupt the normal course of its business or violate the-
terms of any agreement to which it is a party or to which it or any of its assets is subject. Seller
and Buyer will cooperate with each other in the conduct of any Tax audit or similar proceedings
involving or otherwise relating 1o the Business (or the income therefrom or assets thereof) with
) respect to any Tax, and each will execute and deliver such powers of attorney and other
documents as are necessary to carry out the intent of this Section 10.6.2.

10.7 Purchase Price Allocation.

(a) Within ninety (90} days after the Closing Date, Buyer shall provide to
Sciler a draft Purchase Price allocation (the “Purchase Price Allocation”). Seller shall propose to
Buyer any changes in the draft Purchase Price Allocation within 30 days of the receipt thereof. In
the event that no such changes are proposed in writing to Buyer within such time, Seller shall be
deemed to have agreed to the Purchase Price Allocation. If any such changes are proposed, Seller
and Buyer shall negotiate in good faith and shall use their reasonable efforts to agree upon the
) final Purchase Price Allocation. Notwithstanding the foregoing, if Seller and Buyer cannot agree
upon a Purchase Price Allocation, Seller and Buyer covenant and agree to file, and cause their
respective Affiliates to file, all Tax Returns consistent with each of Seller’s and Buyer’s good
faith allocations, unless otherwise required by law. For purposes of this subsection 10.7(a), the
Purchase Price Allocation shall be done in a manner consistent with section 1060 of the Code
) and the Treasury regulations promulgated thereunder.

(by If Seller and Buyer reach an agreement on the Purchase Price Allocation
as provided above, Seller and Buyer agree to act in accordance with such Purchase Price
Allocation for all purposes, including for purposes of any Tax Return. Except as otherwise
required by a Governmental Authority or by a Taxing authority pursuant to a “determination” as
defined in Section 1313(a) of the Code (or any comparable provision of state, focal or foreign
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pursuing any proceedings related thereto, and (iii) paying any expenses related thereto. Seller
shall give prompt written notice to Buyer of any proposed adjustment or assessment of any

" Transaction Taxes with respect to the transaction, or of any examination of said transaction in a

sales, use, transfer or similar tax audit. In any proceedings, whether formal or informal, Seller
shall permit Buyer to participate and control the defense of such proceeding, and shall take all
actions and execute all documents required to allow such participation. Seller shall not negotiate
a settlement or compromise of any Transaction Taxes without the written consent of Buyer,
which consent shall not be unreascnably withheld.

'(b) Buyer shall cooperate with all reasonable requests made by Seller with
respect to pursuing any Tax refund, including the filing of refund claims and of amended Tax
Retumms.

10.10 Bulk Sales Laws. Seller and Buyer waive compliance with applicable Laws
under any version of Article 6 of the Uniform Commercial Code adopted by any state or any
similar Law relating to the sale of inventory, equipment or other assets in bulk in connection
with the saie of the Acquired Assets.

following Closing, Seller shall provide reasonably detailed supporting documentation related to
and pay to Buyer an amount equal to the pro rata portion of all prepaid but unearned revenues
from Seller’s customers for all non-regulated maintenance agreements assumed by Buyer
hereunder as of the Closing Date. :

10.12 Vehicle Registration. Buyer shall use its commercially reasonable efforts to file

-promptly the appropriate vehicle title applications and registrations to change the name of the

titled owner on each vehicle title certificate and change the motor vehicle registration (with

‘respect to license plate information) on each vehicle being transferred to Buyer from Seller

pursuant to this Agreement. Buyer shall remove and destroy Seller’s existing license plates from
all vehicles received upon the later of receipt of new license plates or ninety (90) days following
Closing. .

10.13 CABS Accounts Receivable Transition. Seller shall render its own final bills for
minutes, messages and other applicable charges billable through CABS for periods prior to and
including the Closing Date. Seller shall be responsible for collecting and settling any disputes
associated with its final CABS bills.

10.14 CBSS and SSB Billing and Accounts Receivable Transition. Buyer shall
purchase Seller's CBSS Accounts Receivable and SSB Accounts Receivable and make payment
to Seller for those accounts in the manner described below.

10.14.1 Transfer of Records. Seller shall transfer to Buyer, as soon as
reasonably avajlable after Closing, all customer account records related to CBSS and SSB as of
the Closing Date. Following the Closing, Buver will be responsible for administering those
records including the application of cash receipts to customer accounts, whether related to
services rendered before or after the Closing, and submission of appropriate accounts to
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