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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION 

 

IN THE MATTER OF THE JOINT ) 

APPLICATION OF THE EMPIRE ) 

DISTRICT ELECTRIC COMPANY, ) 

LIBERTY UTILITIES (CENTRAL) ) File No. EM-2016-0213 

CO., AND LIBERTY SUB CORP. FOR ) 

APPROVAL OF AN AGREEMENT AND ) 

PLAN OF MERGER AND FOR OTHER ) 

RELATED RELIEF ) 

 

 

 

JOINT APPLICATION OF THE EMPIRE DISTRICT ELECTRIC 

COMPANY, LIBERTY UTILITIES (CENTRAL) CO., AND LIBERTY SUB CORP. 

AND CONTINGENT REQUEST FOR WAIVER 
 

The Empire District Electric Company (“Empire”), Liberty Utilities (Central) Co. (“LU 

Central”), and Liberty Sub Corp. (collectively, “Joint Applicants”), pursuant to §393.190, RSMo. 

2000, as amended, and Commission rules 4 CSR 240-2.060, 4 CSR 240-3.115, 4 CSR 240- 

3.125, 4 CSR 240-3.610 and 4 CSR 240-3.620 seek an order authorizing LU Central and 

Liberty Sub Corp. to acquire all of the common stock of Empire.  In  support  of  their  

application,  the  Joint  Applicants respectfully state the following to the Missouri Public Service 

Commission (the “Commission”):       

The Applicants 

1. Empire is a Kansas Corporation with its principal office and place of business at 

602 South Joplin Avenue, Joplin, Missouri 64801. Empire is qualified to conduct business and is 

conducting business in Missouri as well as in the states of Kansas, Arkansas and Oklahoma. 

Empire is engaged generally in the business of generating, purchasing, transmitting, distributing 

and selling electric energy in portions of said states. Empire also provides water service in 

Missouri. Through a wholly-owned subsidiary, The Empire District Gas Company (“EDG”), 

Empire provides natural gas utility service throughout a number of Missouri counties subject to 
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authority granted by the Commission in Case No. GO-2006-0205.   Through a wholly-owned 

subsidiary, Empire District Industries, Inc. (“EDI”), Empire provides interexchange and private 

line telecommunications services in Missouri subject to authority granted by the Commission in 

Case No. LA-2003-0026. All of Empire’s Missouri utility operations are subject to the 

jurisdiction of the Commission as provided by law. 

2. A certified copy of Empire’s restated Articles of Incorporation, as amended, was 

filed in Commission Case No. EF-94-39 and is incorporated herein by reference in accordance 

with Commission rule 4 CSR 240-2.130(2). A certificate from the Missouri Secretary of State 

that Empire, a foreign corporation, is authorized to do business in Missouri was filed with the 

Commission in Case No. EM-2000-369 and is incorporated herein by reference in accordance 

with Commission rule 4 CSR 240-2.130(2). This information is current and correct. Other than 

complaint cases that may currently be on file with the Commission, Empire has no pending or 

final unsatisfied judgments or decisions against it from any state or federal agency or court that 

involve customer service or rates and that have occurred within the three (3) years immediately 

preceding the filing of this Application. Empire’s Annual Report and assessment fees are not 

overdue. 

3. LU Central is a Delaware Corporation and was formed for the purpose of 

acquiring the capital stock of Empire as described herein. A Certificate of Good Standing from 

the office of the Delaware Secretary of State is attached hereto as Appendix A.  LU Central is a 

wholly-owned subsidiary of Liberty Utilities Co. and is an indirect subsidiary of Algonquin 

Power & Utilities Corp. (“Algonquin”). LU Central has no pending or final unsatisfied judgments 

or decisions against it from any state or federal agency or court that involve customer service or 

rates and that have occurred within the three (3) years immediately preceding the filing of 

this application. LU Central is not a “public utility” as defined in §386.020(43), RSMo. 
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2000, and will not become a public utility if this application is granted, although certain of its 

activities and transactions may be subject to 4 CSR 240-20.015, the Commission’s rule 

governing affiliate transactions. LU Central does not transact business in the State of Missouri as 

contemplated by §351.574.1 RSMo. 2000. Consequently, it has not registered with the Secretary 

of State’s office as a foreign corporation. 

4. Liberty Sub Corp. is a Kansas Corporation that is a wholly-owned subsidiary of 

LU Central. Liberty Sub Corp. is a special purpose corporation formed for the sole purpose of 

merging with and into Empire, as hereinafter described. Liberty Sub Corp. is not a “public 

utility” as defined in §386.020(43), RSMo. 2000, and will not become a public utility if this 

application is granted. Liberty Sub Corp. does not transact business in the State of Missouri, as 

contemplated by §351.574.1 RSMo. 2000. Consequently, it has not registered with the Secretary 

of State’s office to do business in the State of Missouri as a foreign corporation. 

5. Pleadings, notices, orders, and other correspondence and communications 

concerning this Joint Application and proceeding should be addressed to the undersigned counsel 

as well as to: 

Christopher D. Krygier 

Director, Regulatory and Government Affairs 

Liberty Utilities 

2751 N. High Street 

Jackson, MO 63755 

Chris.Krygier@LibertyUtilities.com 

P: 573-755-0100 

 

Sarah B. Knowlton 

Senior Director, Regulatory Counsel 

Liberty Utilities 

15 Buttrick Road 

Londonderry, NH 03053 

sarah.knowlton@libertyutilities.com 

P:  603-216-3654 

mailto:Chris.Krygier@LibertyUtilities.com
mailto:sarah.knowlton@libertyutilities.com
mailto:sarah.knowlton@libertyutilities.com
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Kelly S. Walters 

The Empire District Electric Company 

Vice President and Chief Operating Officer – Electric 

602 S. Joplin Ave., P.O. Box 127 

Joplin, MO 64802 

P: 417-625-5100 

kwalters@empiredistrict.com 

 

 

Associated Entities 
 

6. Liberty Utilities Co. (“Liberty Utilities”) is a Delaware corporation and is a 

holding company that owns corporations which own and operate regulated gas, water, sewer and 

electric utilities in eleven states—Arizona, Arkansas, California, Iowa, Illinois, Missouri, 

Georgia, Massachusetts, Montana, New Hampshire and Texas. Liberty Utilities has been 

providing regulated water, sewer and natural gas utility services in Missouri through its 

subsidiaries Liberty Utilities (Missouri Water), LLC and Liberty Utilities (Midstates Natural 

Gas) Corp.  Liberty Utilities is not a “public utility” as defined in §386.020(43), RSMo. 2000, and 

will not become a public utility if this application is granted, although certain of its activities 

and transactions may be subject to 4 CSR 240-20.015, the Commission’s rule governing 

affiliate transactions. 

7. EDG is a corporation organized and existing under the laws of the state of Kansas, 

with its principal office and place of business located at 602 Joplin Street, Joplin, Missouri 

64802.  EDG provides natural gas service pursuant to authority granted by the Commission in 

Case No. GO-2006-0205. 

8. EDI is a corporation organized and existing under the laws of Delaware, with its 

principal office and place of business located at 602 Joplin Street, Joplin, Missouri 64802.  EDI 

provides interexchange and private line telecommunications services in Missouri subject to 

authority granted by the Commission in Case No. LA-2003-0026. 

mailto:kwalters@empiredistrict.com
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The Transaction 
 

9. Empire, LU Central and Liberty Sub Corp. have entered into an Agreement and 

Plan of Merger dated February 9, 2016, (“Agreement”), a copy of which is attached hereto as 

Appendix B and incorporated herein by reference.  Pursuant to the Agreement, Liberty Sub 

Corp. will be merged with and into Empire under the terms and provisions described in the 

Agreement, with Empire emerging as the surviving corporation. Immediately following the 

merger Liberty Sub Corp. will cease to exist.  As a consequence of the merger, LU Central will 

acquire all of the capital stock of Empire. 

10. The aggregate purchase price of the transaction is $2.4 billion dollars, including 

 

$.9 billion of existing Empire debt. Empire’s shareholders will receive $34 per common share in 

cash. 

11. Closing of the transaction is subject to customary conditions, including the 

approval of Empire’s common shareholders and the receipt of certain state and federal regulatory 

and governmental approvals, including the approval of this Commission. 

12. At the closing of the transaction, Empire will become a wholly-owned subsidiary 

of LU Central and will cease to be a publicly-held corporation. 

13. A certified copy of the Resolutions of the Board of Directors of Empire 

authorizing the transaction and related matters contemplated by the Agreement is marked as 

Appendix C, attached hereto and made a part hereof for all purposes. 

14. A certified copy of the Resolutions of the Board of Directors of LU Central 

authorizing the transaction and related matters contemplated by the Agreement is marked as 

Appendix D, attached hereto and made a part hereof for all purposes. 
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15. A certified copy of the Resolutions of the Board of Directors of Liberty Sub Corp. 

authorizing the transaction and related matters contemplated by the Agreement is marked as 

Appendix E, attached hereto and made a part hereof for all purposes. 

Jurisdiction of the Commission 
 

16. Joint Applicants seek approval under §393.190 RSMo. 2000, of the acquisition by 

LU Central of Empire’s capital stock pursuant to the terms of the Agreement. 

Public Interest Considerations 
 

17. The proposed acquisition of the capital stock of Empire by LU Central is not 

detrimental to the public interest and, in fact, will promote the public interest in the following 

respects: 

a. The electric and water utility assets of Empire will remain subject to the 

jurisdiction of the Commission and the transaction will not impair or impede the nature or scope 

of the Commission’s supervision of Empire’s operations. Similarly, the Commission’s 

regulatory authority over the regulated assets and operations of Empire’s subsidiaries, EDG and 

EDI, will be unchanged. 

b. Empire will continue to comply with any ongoing regulatory 

commitments currently in place with respect to its electric, water and natural gas operations. 

c. Empire’s employees and experienced management team will remain in 

place evidencing Liberty Utilities’ commitment that Empire will continue to provide customers 

with safe, reliable and cost-effective utility services. 

d. Empire will maintain its headquarters in Joplin, Missouri after the 

transaction is closed. 
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e. Empire and EDG will continue to utilize the rates, rules, regulations and 

other tariff provisions on file with and approved by the Commission as of the date the transaction 

is closed, and will continue to provide service to their customers under those rates, rules and 

regulations, and other tariff provisions until such time as they may be modified according to 

applicable law. As a consequence, the transaction will have no discernable effect on existing 

Empire, EDG and EDI customers, all of whom will continue to experience quality day-to-day 

service at just and reasonable rates without incident or interruption. 

f. The Joint Applicants anticipate that Liberty Utilities will maintain a strong 

investment grade credit rating, and that Empire therefore will be able to access the capital 

markets on reasonable terms for the benefit of its customers. 

g. The transaction will have no impact on the property tax revenues of any 

political subdivision in which any of the structures, facilities, or equipment of Empire, EDG or 

EDI are located. 

h. LU Central will not seek any recovery of the premium paid over book 

value, or any transaction costs associated with the transaction in future Empire rate cases. 

Miscellaneous Filing Requirements and Other Documentation 
 

18. As required by Commission rule 4 CSR 240-3.115(1)(E), the Joint Applicants 

state that the merger of Liberty Sub Corp. with and into Empire facilitating the acquisition by LU 

Central of all of the outstanding stock of Empire will have no impact on the Missouri 

jurisdictional operations of Empire post-merger for the reasons stated above. 

19. Attached hereto and incorporated herein for all purposes are the following 

additional appendices to this application: 
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a. Appendix F:   A balance sheet and income statement for the 12 months 
 

ending December 31, 2014, and for the nine months ending September 30, 2015, 

of Empire and LU Central and the merged entity. 

b. Appendix G:  An organizational chart that depicts the relationships of the 
 

involved corporate entities, both current and as expected post-transaction. 

 

Contingent Request for Waiver 
 

20. As recited in the Notice of Intended Filing, this matter is not a contested case 

within the meaning of Commission Rule 4 CSR 240-4.020(2) because a hearing is not required 

by law. §536.010(2) RSMo; See also, In the Matter of the Application of Atmos Energy 

Corporation for Authority to Sell Part of its Works or System Located at the Hannibal, Missouri 

Propane Air Plant, File No. GO-2011-0281 (April 19, 2011). If the Commission nevertheless 

concludes that the filing of this application institutes a contested case, Joint Applicants request a 

waiver of the sixty (60) day notice for good cause shown as permitted by Commission rule 4 

CSR 240-4.020(2)(B) in that no party or potential party will be prejudiced by the filing of the 

application on this date. 

WHEREFORE, Joint Applicants request that the Commission issue an order: 

 

(a) authorizing Empire, LU Central, and Liberty Sub Corp. to consummate the 

transaction in accordance with the terms and conditions of the Agreement and Plan of Merger 

and all other transaction-related instruments, and to take any and all other actions as may 

be reasonably necessary and incidental to the performance of the transaction; 

(b) authorizing LU Central and Liberty Sub Corp., pursuant to the terms of the 

Agreement and Plan of Merger, to acquire all of the stock of Empire, all as more particularly 

described in the Agreement; 
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(c) authorizing Empire to merge with Liberty Sub Corp., with Empire being 

the surviving corporation, all as more particularly described in the Agreement and Plan of 

Merger; and 

(d) finding that the transaction and other relief sought in this application is not 

detrimental to the public interest. 

Respectfully submitted, 

Brydon, Swearengen & England, P.C. 

By:    

Dean L. Cooper -  #36592 

Paul A. Boudreau - #33155 

L. Russell Mitten - #27881 

312 E. Capital Ave. 

P.O. Box 456 

Jefferson City, MO 65102 

Phone: (573) 635-7166 

Fax: (573) 636-6450 

Email: paulb@brydonlaw.com 
 

Attorneys for Joint Applicants 

 

 

 

CERTIFICATE OF SERVICE 
 
 

The undersigned certifies that a true and correct copy of the foregoing document was sent 

via U.S. Mail, postage prepaid, hand-delivery, electronic filing system, or electronically, this 16
th 

day of March, 2016, to the following: 
 

 

 
 

Paul A. Boudreau 

mailto:paulb@brydonlaw.com
Pat
Typewritten Text
/s/ Paul A. Boudreau

Pat
Typewritten Text
/s/ Paul A. Boudreau









Delaware
The First State
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5956697   8300 Authentication: 201927487

SR# 20161473240 Date: 03-03-16
You may verify this certificate online at corp.delaware.gov/authver.shtml

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY "LIBERTY UTILITIES (CENTRAL) CO." IS 

DULY INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN 

GOOD STANDING AND HAS A LEGAL CORPORATE EXISTENCE SO FAR AS THE 

RECORDS OF THIS OFFICE SHOW, AS OF THE THIRD DAY OF MARCH, A.D. 

2016.   

AND I DO HEREBY FURTHER CERTIFY THAT THE ANNUAL REPORTS HAVE 

BEEN FILED TO DATE. 

AND I DO HEREBY FURTHER CERTIFY THAT THE FRANCHISE TAXES HAVE 

BEEN PAID TO DATE. 
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AGREEMENT AND PLAN OF MERGER 

This AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of Febru-
ary 9, 2016, is by and among THE EMPIRE DISTRICT ELECTRIC COMPANY, a Kansas corporation 
(the “Company”), LIBERTY UTILITIES (CENTRAL) CO., a Delaware corporation (“Parent”), and 
LIBERTY SUB CORP., a Kansas corporation (“Merger Sub” and, together with the Company and Par-
ent, the “Parties”).   

RECITALS 

WHEREAS, the Parties intend that, upon the terms and subject to the conditions set forth 
herein, at the Effective Time, Merger Sub will merge with and into the Company, with the Company sur-
viving such merger;  

WHEREAS, the board of directors of the Company (the “Company Board”) has 
(a) determined that it is in the best interests of the Company and its shareholders, and declared it advisa-
ble, for the Company to enter into this Agreement, (b) adopted this Agreement and approved the Compa-
ny’s execution, delivery and performance of this Agreement and the consummation of the transactions 
contemplated by this Agreement and (c) resolved to recommend that the Company’s shareholders ap-
prove this Agreement;  

WHEREAS, the board of directors of Parent has (a) determined that it is in the best inter-
ests of Parent and its shareholder, and declared it advisable, for Parent to enter into this Agreement and 
(b) adopted this Agreement and approved Parent’s execution, delivery and performance of this Agreement 
and the consummation of the transactions contemplated by this Agreement;  

WHEREAS, the board of directors of Merger Sub has (a) determined that it is in the best 
interests of Merger Sub and its shareholder, and declared it advisable, for Merger Sub to enter into this 
Agreement, (b) adopted this Agreement and approved Merger Sub’s execution, delivery and performance 
of this Agreement and the consummation of the transactions contemplated by this Agreement and 
(c) resolved to recommend that Merger Sub’s sole shareholder, approve this Agreement;  

WHEREAS, Parent has approved this Agreement by written consent in its capacity as the 
sole shareholder of Merger Sub; and  

WHEREAS, the Company, Parent and Merger Sub desire to make certain representa-
tions, warranties, covenants and agreements specified herein in connection with this Agreement.   

NOW, THEREFORE, in consideration of the foregoing and the representations, warran-
ties, covenants and agreements set forth herein, and subject to the conditions set forth herein, and each 
intending to be legally bound hereby, the Parties agree as follows:  

ARTICLE I  
 

THE MERGER  

SECTION 1.01   The Merger.  At the Effective Time, upon the terms and subject to 
the conditions set forth herein, Merger Sub shall be merged with and into the Company in accordance 
with the Kansas General Corporation Code (the “GCC”) and this Agreement (the “Merger”), and the 
separate corporate existence of Merger Sub shall cease.  The Company shall be the surviving corporation 
in the Merger (sometimes referred to herein as the “Surviving Corporation”).   
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SECTION 1.02   The Effective Time.  As soon as practicable on the Closing Date, the 
Company shall deliver to the Office of the Secretary of State of the State of Kansas a certificate of merger 
with respect to the Merger, in such form as is required by, and executed in accordance with, the relevant 
provisions of the GCC (the “Certificate of Merger”).  The Merger shall become effective at the time the 
Certificate of Merger is duly filed with the Office of the Secretary of State of the State of Kansas in ac-
cordance with the GCC or at such later time as is permissible in accordance with the GCC and, as the Par-
ties may mutually agree, as specified in the Certificate of Merger (the time the Merger becomes effective, 
the “Effective Time”).   

SECTION 1.03   The Closing.  Unless this Agreement has been terminated in accord-
ance with Section 8.01, the consummation of the Merger (the “Closing”) shall take place at the offices of 
Cahill Gordon & Reindel LLP at 10:00 a.m.  New York City time on a date to be mutually agreed to by 
the Parties, which date shall be no later than the fifteenth Business Day after the satisfaction or waiver of 
the conditions to the Closing set forth in Article VII (except for those conditions to the Closing that by 
their terms are to be satisfied at the Closing but subject to the satisfaction or waiver of such conditions) 
unless another time, date or place is mutually agreed to in writing by the Parties.  The date on which the 
Closing occurs is referred to herein as the “Closing Date.”  

SECTION 1.04   Effects of the Merger.  The Merger shall have the effects specified 
herein and in the applicable provisions of the GCC, including Article 67 thereof.   

SECTION 1.05   Organizational Documents.  As of the Effective Time, the articles of 
incorporation of the Surviving Corporation shall be amended and restated to be the same as the articles of 
incorporation of Merger Sub, as in effect immediately prior to the Effective Time, until thereafter amend-
ed as provided therein and in accordance with applicable Law, except that the name of the Surviving Cor-
poration shall be “The Empire District Electric Company”.  As of the Effective Time, the bylaws of the 
Surviving Corporation shall be amended and restated to be the same as the bylaws of Merger Sub, as in 
effect immediately prior to the Effective Time, until thereafter amended as provided therein and in ac-
cordance with applicable Law, except that the name of the Surviving Corporation shall be The Empire 
District Electric Company”.  

SECTION 1.06   Surviving Corporation Directors and Officers.  As of the Effective 
Time, (i) the directors of Merger Sub as of immediately prior to the Effective Time shall be the directors 
of the Surviving Corporation and (ii) the officers of the Company as of immediately prior to the Effective 
Time shall be the officers of the Surviving Corporation, in each case until their successors have been duly 
elected or appointed or until their earlier death, resignation or removal.   

ARTICLE II 
 

EFFECT ON CAPITAL STOCK; EXCHANGE OF CERTIFICATES AND  
BOOK-ENTRY SHARES 

SECTION 2.01   Effect of Merger on Capital Stock.   

(a) Cancellation of Treasury Stock and Parent-Owned Stock; Dissenting Stockhold-
ers; Conversion of Company Common Stock; Conversion of Merger Sub Common Stock.  At the Effec-
tive Time, by virtue of the Merger and without any action on the part of the Company, Parent, Merger 
Sub or any holder of shares of Company Common Stock:  

(i) each share of common stock, $1.00 par value, of the Company (“Company 
Common Stock”) that is owned by (x) the Company as treasury stock, if any, each share of 
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Company Common Stock that is owned by a wholly owned Subsidiary of the Company, if any, 
and each share of Company Common Stock that is owned directly or indirectly by Guarantor or 
any of its Subsidiaries, if any, immediately prior to the Effective Time and (y) stockholder (“Dis-
senting Stockholders”) who have perfected and not withdrawn a demand for appraisal rights 
pursuant to Section 17-6712 of the GCC (each share of Company Common Stock referred to in 
clause (x) or clause (y) being an “Excluded Share” and collectively, “Excluded Shares”) shall 
no longer be outstanding and shall automatically be canceled and retired and shall cease to exist, 
and no consideration shall be delivered in exchange therefor, subject to any rights the holder 
thereof may have under Section 2.02(i);  

(ii)  subject to Section 2.01(b), each share of Company Common Stock issued and 
outstanding immediately prior to the Effective Time (except for the Excluded Shares) shall be 
converted automatically into the right to receive an amount in cash (without interest) equal to the 
Merger Consideration, payable as provided in Section 2.02, and, when so converted, shall auto-
matically be canceled and retired and shall cease to exist;  

(iii) each share of common stock, par value $1.00 per share, of Merger Sub issued 
and outstanding immediately prior to the Effective Time shall be converted into one share of 
common stock, $1.00 par value, of the Surviving Corporation and shall constitute the only out-
standing shares of capital stock of the Surviving Corporation.   

(b) Adjustments to Merger Consideration.  If at any time during the period between 
the date of this Agreement and the Effective Time, any change in the outstanding shares of capital stock 
of the Company (or any other securities convertible therefor or exchangeable thereto) shall occur as a re-
sult of any reclassification, stock split (including a reverse stock split), combination, exchange or read-
justment of shares, or any stock dividend or stock distribution with a record date during such period, or 
any similar event, the Merger Consideration and any other similarly dependent items shall be equitably 
adjusted to provide to Parent, Merger Sub, and the holders of Company Common Stock the same eco-
nomic effect as contemplated by this Agreement prior to such action.   

SECTION 2.02   Payment for Shares.   

(a) Paying Agent.  Prior to the Effective Time, Parent and the Company shall ap-
point Wells Fargo Bank, N.A. or such other Person as the Parties may mutual agree to act as paying agent 
(the “Paying Agent”) for the purpose of exchanging shares of Company Common Stock for the Merger 
Consideration in accordance with Section 2.01(a)(ii).  At or prior to the Effective Time, Parent shall ir-
revocably deposit or cause to be deposited with the Paying Agent, in trust for the benefit of the holders of 
Company Common Stock contemplated by Section 2.01(a)(ii), cash in an amount equal to the aggregate 
amount of the Merger Consideration pursuant to Section 2.01(a)(ii) (the “Payment Fund”).   

(b) Payment Procedures.   

(i) Promptly after the Effective Time (but no later than two (2) Business Days after 
the Effective Time), the Paying Agent will mail to each holder of record of a certificate represent-
ing outstanding shares of Company Common Stock immediately prior to the Effective Time (a 
“Certificate”) and to each holder of uncertificated shares of Company Common Stock represent-
ed by book entry immediately prior to the Effective Time (“Book-Entry Shares”), in each case, 
whose shares were converted into the right to receive the Merger Consideration pursuant to Sec-
tion 2.01(a)(ii):  
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(1) a letter of transmittal, which shall specify that delivery shall be effected, 
and that risk of loss and title to Certificates or Book-Entry Shares held by such holder 
will pass, only upon delivery of such Certificates or Book-Entry Shares to the Paying 
Agent and which shall be in form and substance reasonably satisfactory to Parent and the 
Company, and  

(2) instructions for use in effecting the surrender of such Certificates or 
Book-Entry Shares in exchange for the Merger Consideration with respect to such shares.   

(ii) Upon surrender to, and acceptance in accordance with Section 2.02(b)(iii) by, the 
Paying Agent of a Certificate or Book-Entry Share, the holder thereof will be entitled to the Mer-
ger Consideration payable in respect of the number of shares of Company Common Stock for-
merly represented by such Certificate or Book-Entry Share surrendered under this Agreement.   

(iii) The Paying Agent will accept Certificates or Book-Entry Shares upon compli-
ance with such reasonable terms and conditions as the Paying Agent may impose to effect an or-
derly exchange of the Certificates and Book-Entry Shares in accordance with customary ex-
change practices.   

(iv) From and after the Effective Time, no further transfers may be made on the rec-
ords of the Company or its transfer agent of Certificates or Book-Entry Shares, and if any Certifi-
cate or Book-Entry Share is presented to the Company for transfer, such Certificate of Book-
Entry Share shall be canceled against delivery of the Merger Consideration payable in respect of 
the shares of Company Common Stock represented by such Certificate or Book-Entry Share.   

(v) If any Merger Consideration is to be remitted to a name other than that in which a 
Certificate or Book-Entry Share is registered, no Merger Consideration may be paid in exchange 
for such surrendered Certificate or Book-Entry Share unless:  

(1) either (A) the Certificate so surrendered is properly endorsed, with signa-
ture guaranteed, or otherwise in proper form for transfer or (B) the Book-Entry Share is 
properly transferred; and 

(2) the Person requesting such payment shall (A) pay any transfer or other 
Taxes required by reason of the payment to a Person other than the registered holder of 
the Certificate or Book-Entry Share or (B) establish to the satisfaction of the Paying 
Agent that such Tax has been paid or is not payable.   

(vi) At any time after the Effective Time until surrendered as contemplated by this 
Section 2.02, each Certificate or Book-Entry Share shall be deemed to represent only the right to 
receive upon such surrender the Merger Consideration payable in respect of the shares of Compa-
ny Common Stock represented by such Certificate or Book-Entry Share as contemplated by Sec-
tion 2.01(a)(ii).  No interest will be paid or accrued for the benefit of holders of Certificates or 
Book-Entry Shares on the Merger Consideration payable in respect of the shares of Company 
Common Stock represented by Certificates or Book-Entry Shares.   

(c) No Further Ownership Rights in Company Common Stock.   

(i) At the Effective Time, each holder of a Certificate, and each holder of Book-
Entry Shares, will cease to have any rights with respect to such shares of Company Common 
Stock, except, to the extent provided by Section 2.01, for the right to receive the Merger Consid-
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eration payable in respect of the shares of Company Common Stock formerly represented by such 
Certificate or Book-Entry Shares upon surrender of such Certificate or Book-Entry Share in ac-
cordance with Section 2.02(b);  

(ii) The Merger Consideration paid upon the surrender or exchange of Certificates or 
Book-Entry Shares in accordance with this Section 2.02 will be deemed to have been paid in full 
satisfaction of all rights pertaining to the shares of Company Common Stock formerly represent-
ed by such Certificates or Book-Entry Shares.   

(d) Termination of Payment Fund.  The Paying Agent will deliver to the Surviving 
Corporation, upon the Surviving Corporation’s demand, any portion of the Payment Fund (including any 
interest and other income received by the Paying Agent in respect of all such funds) which remains undis-
tributed to the former holders of Certificates or Book-Entry Shares upon expiration of the period ending 
one (1) year after the Effective Time.  Thereafter, any former holder of Certificates or Book-Entry Shares 
prior to the Merger who has not complied with this Section 2.02 prior to such time, may look only to the 
Surviving Corporation for payment of his, her or its claim for Merger Consideration to which such holder 
may be entitled.   

(e) Investment of Payment Fund.  The Paying Agent shall invest any cash in the 
Payment Fund if and as directed by Parent; provided that such investment shall be in obligations of, or 
guaranteed by, the United States of America, in commercial paper obligations of issuers organized under 
the Law of a state of the United States of America, rated A-1 or P-1 or better by Moody’s Investors Ser-
vice, Inc. or Standard & Poor’s Ratings Service, respectively, or in certificates of deposit, bank repur-
chase agreements or bankers’ acceptances of commercial banks with capital exceeding $10,000,000,000, 
or in mutual funds investing in such assets.  Any interest and other income resulting from such invest-
ments shall be paid to, and be the property of, Parent.  No investment losses resulting from investment of 
the Payment Fund shall diminish the rights of any of the Company’s shareholders to receive the Merger 
Consideration or any other payment as provided herein.  To the extent there are losses with respect to 
such investments or the Payment Fund diminishes for any other reason below the level required to make 
prompt cash payment of the aggregate funds required to be paid pursuant to the terms hereof, Parent shall 
reasonably promptly replace or restore the cash in the Payment Fund so as to ensure that the Payment 
Fund is at all times maintained at a level sufficient to make such cash payments.   

(f) No Liability.  None of the Company, Parent, Merger Sub, the Surviving Corpora-
tion or the Paying Agent shall be liable to any Person in respect of any portion of the Payment Fund de-
livered to a public official pursuant to any applicable abandoned property, escheat or similar Law.   

(g) Withholding Taxes.  Each of Parent, the Surviving Corporation and the Paying 
Agent shall be entitled to deduct and withhold from the consideration otherwise payable pursuant to this 
Agreement to any holder of Certificates, Book-Entry Shares, Time-Vested Restricted Stock Awards or 
Performance-Based Restricted Stock Awards such amounts as may be required to be deducted and with-
held with respect to the making of such payment under applicable Tax Law.  Amounts so withheld and 
paid over to the appropriate taxing authority shall be treated for all purposes under this Agreement as hav-
ing been paid to the holder of Certificates, Book-Entry Shares, Time-Vested Restricted Stock Awards or 
Performance-Based Restricted Stock Awards, as applicable, in respect of which such deduction or with-
holding was made.   

(h) Lost, Stolen or Destroyed Certificates.  If any Certificate formerly representing 
shares of Company Common Stock has been lost, stolen or destroyed, upon the making of an affidavit of 
that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent, 
the posting by such Person of a bond, in such reasonable and customary amount as Parent may direct, as 
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indemnity against any claim that may be made against it with respect to such Certificate, the Paying 
Agent shall deliver and pay, in exchange for such lost, stolen or destroyed certificate, the Merger Consid-
eration payable in respect thereof pursuant to this Agreement.   

(i) Appraisal Rights.  No Person who has perfected a demand for appraisal rights 
pursuant to Section 17-6712 of the GCC shall be entitled to receive the Merger Consideration with respect 
to the shares of Company Common Stock owned by such Person unless and until such Person shall have 
effectively withdrawn or lost such Person’s right to appraisal under the GCC. Each Dissenting Stockhold-
er shall be entitled to receive only the payment provided by Section 17-6712 of the GCC with respect to 
shares of Company Common Stock owned by such Dissenting Stockholder. The Company shall give Par-
ent (i) prompt notice of any demands for appraisal, threatened demands for appraisal, attempted with-
drawals of such demands, and any other instruments that are received by the Company relating to stock-
holders’ rights of appraisal (any of the foregoing, a “Demand”) and (ii) the opportunity to participate in 
and control all negotiations and proceedings with respect to any Demand. The Company shall not, except 
with the prior written consent of Parent, voluntarily make any payment with respect to any Demand, offer 
to settle or settle any such Demand. 

SECTION 2.03   Equity Awards.   

(a) Each Time-Vested Restricted Stock Award that is outstanding immediately prior 
to the Effective Time shall be cancelled and converted, as of the Effective Time, into the right to receive a 
lump-sum cash payment equal to the product of (i)  the Merger Consideration, without interest, multiplied 
by (ii) the product of (1) the total number of shares of Company Common Stock underlying such Time-
Vested Restricted Stock Award, multiplied by (2) the ratio equal to (x) the number of months through the 
Closing Date (rounding a fraction of a month to the next higher number of whole months) in the restricted 
period under such Time-Vested Restricted Stock Award, divided by (y) the total number of months in the 
restricted period under such Time-Vested Restricted Stock Award (the “Time-Vested Restricted Stock 
Consideration”).  All payments of Time-Vested Restricted Stock Consideration shall be made by the 
Surviving Corporation, less applicable Tax withholdings, as promptly as practicable following the Effec-
tive Time (and in all events no later than the later of (A) five (5) Business Days following the Closing 
Date and (B) the last day of the Surviving Corporation’s first regular payroll cycle following the Closing 
Date).   

(b) Each Performance-Based Restricted Stock Award that is outstanding immediate-
ly prior to the Effective Time shall be cancelled and converted, as of the Effective Time, into the right to 
receive a lump-sum cash payment equal to the product of (i) the Merger Consideration, without interest, 
multiplied by (ii) the total number of shares of Company Common Stock that would be earned for per-
formance at target over the performance period under such Performance-Based Restricted Stock Award 
(the “Performance-Based Restricted Stock Consideration”).  All payments of Performance-Based Re-
stricted Stock Consideration shall be made by the Surviving Corporation, less applicable Tax withhold-
ings, as promptly as practicable following the Effective Time (and in all events no later than the later of 
(i) five (5) Business Days following the Closing Date and (ii) the last day of the Surviving Corporation’s 
first regular payroll cycle following the Closing). 

(c) Each Director Stock Unit that is outstanding immediately prior to the Effective 
Time shall be cancelled and converted, as of the Effective Time, into the right to receive an amount in 
cash equal to the Merger Consideration, payment of which amount shall be made by the Surviving Corpo-
ration at the time elected or provided pursuant to the terms and conditions of such Director Stock Unit, 
together with interest on the amount of such payment at the “U.S. Prime Rate” as quoted by the Wall 
Street Journal in effect at the Effective Time for the period, if any, from the Effective Time until the date 
of payment of such amount. 

Appendix B



-7- 

(d) Immediately prior to the Effective Time, the Employee Stock Purchase Plan and 
the right of any employee to continue participation in the Employee Stock Purchase Plan and any pur-
chase period under the Employee Stock Purchase Plan then in effect shall terminate. Payment of all re-
maining, unused amounts credited to each participant’s account under the Employee Stock Purchase Plan, 
together with interest as provided in the Employee Stock Purchase Plan, shall be made by the Surviving 
Corporation to the applicable participant as promptly as practicable following the Effective Time. 

(e) Prior to the Effective Time, the Company Board or the appropriate committee 
thereof shall adopt resolutions providing for, and shall take any other actions that are necessary to effect, 
the treatment of the Time-Vested Restricted Stock Awards, the Performance-Based Restricted Stock 
Awards, the Director Share Units and the Employee Stock Purchase Plan as contemplated by this Sec-
tion 2.03, including but not limited to obtaining participant consents (if necessary) with respect to out-
standing Time-Vested Restricted Stock Awards, Performance-Based Restricted Stock Awards, and Direc-
tor Share Units; provided, however, that notwithstanding any other provision hereof, in the event any par-
ticipant consent is required but not obtained prior to the Effective Time with respect any outstanding 
award, such award shall be paid in cash in accordance with the applicable Company Benefit Plan. 

ARTICLE III  
 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY  

Except (a) as set forth in the Company Reports publicly available and filed with or fur-
nished to the SEC prior to the date of this Agreement (excluding any statements that are predictive, cau-
tionary or forward-looking in nature) or (b) subject to Section 9.04(j), as set forth in the corresponding 
section of the disclosure letter delivered by the Company to Parent concurrently with the execution and 
delivery by the Company of this Agreement (the “Company Disclosure Letter”), the Company repre-
sents and warrants to Parent and Merger Sub as follows:  

SECTION 3.01   Organization, Standing and Power.  Each of the Company and the 
Company’s Subsidiaries (the “Company Subsidiaries”) is duly organized, validly existing and in active 
status or good standing, as applicable, under the laws of the jurisdiction in which it is organized (in the 
case of active status or good standing, to the extent such jurisdiction recognizes such concept), except, in 
the case of the Company Subsidiaries, where the failure to be so organized, existing or in active status or 
good standing, as applicable, has not had and would not reasonably be expected to have, individually or in 
the aggregate, a Company Material Adverse Effect.  Each of the Company and the Company Subsidiaries 
has all requisite entity power and authority to enable it to own, operate, lease or otherwise hold its proper-
ties and assets and to conduct its businesses as presently conducted, except where the failure to have such 
power or authority would not have or would not reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect.  Each of the Company and the Company Subsidiaries is 
duly qualified or licensed to do business in each jurisdiction where the nature of its business or the own-
ership, operation or leasing of its properties make such qualification necessary, except in any such juris-
diction where the failure to be so qualified or licensed would not have or would not reasonably be ex-
pected to have, individually or in the aggregate, a Company Material Adverse Effect.  The Company has 
made available to Parent true and complete copies of the restated articles of incorporation of the Company 
in effect as of the date of this Agreement (the “Company Articles”) and the bylaws of the Company in 
effect as of the date of this Agreement (the “Company Bylaws”).   

SECTION 3.02   Company Subsidiaries.  All the outstanding shares of capital stock or 
voting securities of, or other equity interests in, each Company Subsidiary have been validly issued and 
are fully paid and nonassessable and are owned by the Company, by another Company Subsidiary or by 
the Company and another Company Subsidiary, free and clear of (a) all pledges, liens, charges, mortgag-
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es, encumbrances and security interests of any kind or nature whatsoever (collectively, “Liens”) and 
(b) any other restriction (including any restriction on the right to vote, sell or otherwise dispose of such 
capital stock, voting securities or other equity interests), except, in the case of the foregoing clauses 
(a) and (b), as imposed by this Agreement, the Organizational Documents of the Company Subsidiaries or 
applicable securities Laws.  Section 3.02 of the Company Disclosure Letter sets forth, as of the date of 
this Agreement, a true and complete list of the Company Subsidiaries.  The Company has made available 
to Parent true and complete copies of the articles of incorporation and bylaws (or equivalent Organiza-
tional Documents) of each Company Subsidiary in effect as of the date of this Agreement.  Neither the 
Company nor any Company Subsidiary owns any shares of capital stock or voting securities of, or other 
equity interests in, any Person other than the Company Subsidiaries. 

SECTION 3.03   Capital Structure.   

(a) The authorized capital stock of the Company consists of (i) 100,000,000 shares 
of Company Common Stock, (ii) 2,500,000 shares of preference stock, including 500,000 shares of Series 
A Participating Preference Stock (“Preference Stock”) and (iii) 5,000,000 shares of $10.00 par value 
cumulative preferred stock (“Preferred Stock”).  At the close of business on February 8, 2016, 
(x) 43,763,120 shares of Company Common Stock were issued and outstanding, (y) no shares of Compa-
ny Common Stock were held by the Company in its treasury and (z) no shares of Preference Stock or Pre-
ferred Stock were issued and outstanding.  At the close of business on February 8, 2016, an aggregate of 
1,082,414 shares of Company Common Stock were reserved and available for issuance pursuant to the 
Company Benefit Plans.  At the close of business on February 8, 2016, an aggregate of 125,284 shares of 
Company Common Stock were issuable on the vesting of outstanding Time-Vested Restricted Stock 
Awards and Performance-Based Restricted Stock Awards (assuming full satisfaction of the applicable 
service conditions and maximum attainment of the applicable performance goals).   

(b) All outstanding shares of Company Common Stock are validly issued, fully paid 
and nonassessable and not subject to, or issued in violation of, any preemptive right.  Except as set forth 
in this Section 3.03 or Section 3.03(b) of the Company Disclosure Letter or pursuant to the terms of this 
Agreement, there are not issued, reserved for issuance or outstanding, and there are not any outstanding 
obligations of the Company or any Company Subsidiary to issue, deliver or sell, or cause to be issued, 
delivered or sold, (i) any capital stock of the Company or any Company Subsidiary or any securities of 
the Company or any Company Subsidiary convertible into or exchangeable or exercisable for shares of 
capital stock or voting securities of, or other equity interests in, the Company or any Company Subsidiary 
or (ii) any warrants, calls, options or other rights to acquire from the Company or any Company Subsidi-
ary, or any other obligation of the Company or any Company Subsidiary to issue, deliver or sell, or cause 
to be issued, delivered or sold, any capital stock or voting securities of, or other equity interests in, the 
Company or any Company Subsidiary (the foregoing clauses (i) and (ii), collectively, “Equity Securi-
ties”).  Except pursuant to the Company Benefit Plans, there are not any outstanding obligations of the 
Company or any Company Subsidiary to repurchase, redeem or otherwise acquire any Equity Securities.  
There is no outstanding Indebtedness of the Company having the right to vote (or convertible into, or ex-
changeable for, securities having the right to vote) on any matters on which shareholders of the Company 
may vote (“Company Voting Debt”).  No Company Subsidiary owns any shares of Company Common 
Stock. 

SECTION 3.04   Authority; Execution and Delivery; Enforceability.  The Company 
has all requisite corporate power and authority to execute and deliver this Agreement, to perform its cov-
enants and agreements hereunder and to consummate the Merger, subject, in the case of the Merger, to the 
receipt of the Company Shareholder Approval.  The Company Board has adopted resolutions, at a meet-
ing duly called at which a quorum of directors of the Company was present, (a) determining that it is in 
the best interests of the Company and its shareholders, and declaring it advisable, for the Company to en-
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ter into this Agreement, (b) adopting this Agreement and approving the Company’s execution, delivery 
and performance of this Agreement and the consummation of the transactions contemplated thereby and 
(c) resolving to recommend that the Company’s shareholders approve this Agreement (the “Company 
Board Recommendation”) and directing that this Agreement be submitted to the Company’s sharehold-
ers for approval at a duly held meeting of such shareholders for such purpose (the “Company Share-
holders Meeting”).  Such resolutions have not been amended or withdrawn as of the date of this Agree-
ment.  Except for (i) the approval of this Agreement by the affirmative vote of the holders of a majority of 
all of the outstanding shares of Company Common Stock entitled to vote at the Company Shareholders 
Meeting (the “Company Shareholder Approval”) and (ii) the filing of the Certificate of Merger as re-
quired by the GCC, no other vote or corporate proceedings on the part of the Company or its shareholders 
are necessary to authorize, adopt or approve this Agreement or to consummate the Merger.  The Company 
has duly executed and delivered this Agreement and, assuming the due authorization, execution and de-
livery by Parent and Merger Sub, this Agreement constitutes its legal, valid and binding obligation, en-
forceable against it in accordance with its terms, subject in all respects to the effects of bankruptcy, insol-
vency, fraudulent conveyance, reorganization, moratorium and other Laws relating to or affecting credi-
tors’ rights generally and general equitable principles (whether considered in a proceeding in equity or at 
law) (the “Bankruptcy and Equity Exceptions”).   

SECTION 3.05   No Conflicts; Consents.   

(a) The execution and delivery by the Company of this Agreement does not, and the 
performance by the Company of its covenants and agreements hereunder and the consummation of the 
Merger will not, (i) subject to obtaining the Company Shareholder Approval, conflict with, or result in 
any violation of any provision of, the Company Articles, the Company Bylaws or the Organizational 
Documents of any Company Subsidiary, (ii) subject to obtaining the Consents set forth in Sec-
tion 3.05(a)(ii) of the Company Disclosure Letter (the “Company Required Consents”), conflict with, 
result in any violation of, or default (with or without notice or lapse of time, or both) under, or give rise to 
a right of termination, cancellation or acceleration of any material obligation or to the loss of a material 
benefit under any Filed Company Contract or any material Permit applicable to the business of the Com-
pany and the Company Subsidiaries or (iii) subject to obtaining the Company Shareholder Approval and 
the Consents referred to in Section 3.05(b) and making the Filings referred to in Section 3.05(b), conflict 
with, or result in any violation of any provision of, any Judgment or Law, in each case, applicable to the 
Company or any Company Subsidiary or their respective properties or assets, except for, in the case of the 
foregoing clauses (ii) and (iii), any matter that would not have or would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect and would not prevent or ma-
terially impede, interfere with or delay the consummation of the Merger.   

(b) No consent, waiver or Permit (“Consent”) of or from, or registration, declara-
tion, notice or filing (“Filing”) made to or with, any Governmental Entity is required to be obtained or 
made by the Company or any Company Subsidiary in connection with the Company’s execution and de-
livery of this Agreement or its performance of its covenants and agreements hereunder or the consumma-
tion of the Merger, except for the following:  

(i) (1) the filing with the Securities and Exchange Commission (the “SEC”), in pre-
liminary and definitive form, of the Proxy Statement and (2) the filing with the SEC of such re-
ports under, and such other compliance with, the Securities Exchange Act of 1934, as amended 
(the “Exchange Act”), or the Securities Act of 1933, as amended (the “Securities Act”), and 
rules and regulations of the SEC promulgated thereunder, as may be required in connection with 
this Agreement or the Merger;  
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(ii) compliance with, Filings under and the expiration of any applicable waiting peri-
od under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules 
and regulations promulgated thereunder (the “HSR Act”);  

(iii) the filing of the Certificate of Merger with the Office of the Secretary of State of 
the State of Kansas and appropriate documents with the relevant authorities of the other jurisdic-
tions in which Parent and the Company are qualified to do business;  

(iv) (1) Filings with, and the Consent of, the Federal Energy Regulatory Commission 
(the “FERC”) under Section 203 of the Federal Power Act (the “FPA”); (2) the CFIUS Approv-
al, and Filings with respect thereto, (3) the Filings with, and the Consent of, the State Commis-
sions, (4) pre-approvals of license transfers with the Federal Communications Commission (the 
“FCC”) and (5) and the other Filings and Consents set forth in Section 3.05(b)(iv) of the Compa-
ny Disclosure Letter (the Consents and Filings set forth in Section 3.05(b)(ii) and this Sec-
tion 3.05(b)(iv), collectively, the “Company Required Statutory Approvals”);  

(v) the Company Required Consents; 

(vi) Filings and Consents as are required to be made or obtained under state or federal 
property transfer Laws or Environmental Laws; and  

(vii) such other Filings or Consents the failure of which to make or obtain would not 
have or would not reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect and would not prevent or materially impede, interfere with or delay the 
consummation of the Merger.   

SECTION 3.06   Company Reports; Financial Statements.   

(a) The Company has furnished or filed all reports, schedules, forms, statements and 
other documents (including exhibits and other information incorporated therein) required to be furnished 
or filed by the Company with the SEC since January 1, 2015 (such documents, together will all exhibits, 
financial statements, including the Company Financial Statements, and schedules thereto and all infor-
mation incorporated therein by reference, but excluding the Proxy Statement, being collectively referred 
to as the “Company Reports”).  Each Company Report (i) at the time furnished or filed, complied in all 
material respects with the applicable requirements of the Exchange Act, the Securities Act or the Sar-
banes-Oxley Act of 2002 (including the rules and regulations promulgated thereunder), as the case may 
be, and the rules and regulations of the SEC promulgated thereunder applicable to such Company Report 
and (ii) did not at the time it was filed (or if amended or superseded by a filing or amendment prior to the 
date of this Agreement, then at the time of such filing or amendment) contain any untrue statement of a 
material fact or omit to state a material fact required to be stated therein or necessary in order to make the 
statements therein, in the light of the circumstances under which they were made, not misleading.  Each 
of the consolidated financial statements of the Company included in the Company Reports (the “Compa-
ny Financial Statements”) complied at the time it was filed as to form in all material respects with appli-
cable accounting requirements and the published rules and regulations of the SEC with respect thereto, 
was prepared in accordance with United States generally accepted accounting principles (“GAAP”) (ex-
cept, in the case of unaudited quarterly financial statements, as permitted by Form 10-Q of the SEC) ap-
plied on a consistent basis during the periods and as of the dates involved (except as may be indicated in 
the notes thereto) and fairly present in all material respects, in accordance with GAAP, the consolidated 
financial position of the Company and the Company’s consolidated Subsidiaries as of the dates thereof 
and the consolidated results of their operations and cash flows for the periods shown (subject, in the case 
of unaudited quarterly financial statements, to normal year-end audit adjustments).   
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(b) Neither the Company nor any Company Subsidiary has any liability of any nature 
that is required by GAAP to be set forth on a consolidated balance sheet of the Company and the Compa-
ny Subsidiaries, except liabilities (i) reflected or reserved against in the most recent balance sheet (includ-
ing the notes thereto) of the Company and the Company Subsidiaries included in the Company Reports 
filed prior to the date hereof, (ii) incurred in the ordinary course of business after September 30, 2015 (the 
“Balance Sheet Date”), (iii) incurred in connection with the Merger or any other transaction or agree-
ment contemplated by this Agreement or (iv) that have not had and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect.   

(c) The Company maintains a system of “internal control over financial reporting” 
(as defined in Rule 13a-15 or 15d-15, as applicable, under the Exchange Act).  Such internal control over 
financial reporting is effective in providing reasonable assurance regarding the reliability of financial re-
porting and the preparation of financial statements for external purposes in accordance with GAAP in all 
material respects.  Except as has not had, and would not be reasonably likely to have, individually or in 
the aggregate, a Company Material Adverse Effect, (i) the Company maintains “disclosure controls and 
procedures” required by Rule 13a-15 or 15d-15 under the Exchange Act that are effective to ensure that 
information required to be disclosed by the Company in the reports it files or submits under the Exchange 
Act is recorded, processed, summarized and reported on a timely basis to the individuals responsible for 
the preparation of the Company’s filings with the SEC and other public disclosure documents and (ii) the 
Company has disclosed, based on its most recent evaluation prior to the date of this Agreement, to the 
Company’s outside auditors and the audit committee of the Company Board (1) any significant deficien-
cies and material weaknesses in the design or operation of internal controls over financial reporting (as 
defined in Rule 13a-15(f) under the Exchange Act) that are reasonably likely to adversely affect the Com-
pany’s ability to record, process, summarize and report financial information and (2) any fraud, known to 
the Company, whether or not material, that involves management or other employees who have a signifi-
cant role in the Company’s internal controls over financial reporting.   

SECTION 3.07   Absence of Certain Changes or Events.  From the Balance Sheet 
Date to the date of this Agreement, each of the Company and the Company Subsidiaries has conducted its 
respective business in the ordinary course of business in all material respects, and during such period 
there has not occurred any fact, circumstance, effect, change, event or development that has had or would 
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.   

SECTION 3.08   Taxes.   

(a) Except as would not have or would not reasonably be expected to have, individu-
ally or in the aggregate, a Company Material Adverse Effect:  

(i) (1) each of the Company and each Company Subsidiary has timely filed, taking 
into account any extensions, all Tax Returns required to have been filed and such Tax Returns are 
accurate and complete in all respects and (2) all Taxes due on such Tax Returns have been timely 
paid in full;  

(ii) (1) neither the Company nor any Company Subsidiary has received written no-
tice of any audit, examination, investigation or other proceeding from any taxing authority for any 
amount of unpaid Taxes asserted against the Company or any Company Subsidiary that have not 
been fully paid or settled and (2) with respect to any tax years open for audit as of the date hereof, 
neither the Company nor any Company Subsidiary has granted any waiver of any statute of limi-
tations with respect to, or any extension of a period for the assessment of, any Tax;  
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(iii) neither the Company nor any Company Subsidiary had any liabilities for unpaid 
Taxes as of the date of the latest balance sheet included in the Company Financial Statements that 
had not been accrued or reserved on such balance sheet in accordance with GAAP and (2) neither 
the Company nor any Company Subsidiary has incurred any liability for Taxes since the date of 
the latest balance sheet included in the Company Financial Statements except in the ordinary 
course of business;  

(iv) neither the Company nor any Company Subsidiary has any liability for Taxes of 
any Person (except for the Company or any Company Subsidiary) arising from the application of 
Treasury Regulation Section 1.1502-6 or any analogous provision of state, local or foreign Law, 
or as a transferee or successor, by contract or otherwise;  

(v) neither the Company nor any Company Subsidiary is a party to or is otherwise 
bound by any Tax sharing, allocation or indemnification agreement or arrangement, except for 
such an agreement or arrangement (1) exclusively between or among the Company and Company 
Subsidiaries, or (2) with customers, vendors, lessors or other third parties entered into in the ordi-
nary course of business and not primarily related to Taxes;  

(vi) within the past three (3) years, neither the Company nor any Company Subsidi-
ary has been a “distributing corporation” or a “controlled corporation” in a distribution intended 
to qualify for tax-free treatment under Section 355 of the Code;  

(vii) neither the Company nor any Company Subsidiary has engaged in any “listed 
transaction” as defined in Treasury Regulations Section 1.6011-4(b)(2) or Treasury Regulations 
Section 301.6111-2(b) in any tax year for which the statute of limitations has not expired; 

(viii) Neither the Company nor any Company Subsidiary will be required, for income 
Tax purposes for any taxable period ending after the Closing Date, to include in its taxable in-
come any item of income or gain or to exclude from its taxable income any item of deduction or 
loss as a result of any (i) change in method of accounting under Section 48l(c) of the Code (or 
any corresponding or similar provision of state, local or foreign law) for a taxable period ending 
on or prior to the Closing Date, (ii) closing agreement under Section 7121 of the Code (or any 
corresponding or similar provision of state, local or foreign law) executed on or prior to the Clos-
ing Date, (iii) installment sale or open transaction disposition occurring on or prior to the Closing 
Date or (iv) prepaid amount received on or prior to the Closing Date; and 

(ix) No written claim has been received in the last three years by the Company or any 
Company Subsidiary from a taxing authority in a jurisdiction where the Company or Company 
Subsidiary does not file Tax Returns that the Company or Company Subsidiary is or may be sub-
ject to taxation by that jurisdiction or should have been included in a combined, consolidated, af-
filiated, unitary or other group Tax Return of that jurisdiction. 

(b) Except to the extent Section 3.09 relates to Taxes, the representations and war-
ranties contained in this Section 3.08 are the sole and exclusive representations and warranties of the 
Company relating to Taxes, and no other representation or warranty of the Company contained herein 
shall be construed to relate to Taxes.   
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SECTION 3.09   Employee Benefits.   

(a) Section 3.09(a) of the Company Disclosure Letter sets forth a complete and accu-
rate list, as of the date of this Agreement, of each material Company Benefit Plan and each material Com-
pany Benefit Agreement.   

(b) With respect to each material Company Benefit Plan and material Company 
Benefit Agreement, the Company has made available to Parent, to the extent applicable, complete and 
accurate copies of (i) the plan document (or, if such arrangement is not in writing, a written description of 
the material terms thereof), including any amendment thereto and any summary plan description thereof, 
(ii) each trust, insurance, annuity or other funding Contract related thereto, (iii) the most recent audited 
financial statement and actuarial or other valuation report prepared with respect thereto, (iv) the most re-
cent annual report on Form 5500 required to be filed with the Internal Revenue Service (the “IRS”) with 
respect thereto and (v) the most recently received IRS determination letter or opinion.  No Company Ben-
efit Plan or Company Benefit Agreement is maintained outside the jurisdiction of the United States, or 
covers any Company Personnel residing or working outside of the United States.   

(c) Except as, individually or in the aggregate, has not had and would not reasonably 
be expected to have a Company Material Adverse Effect, (i) each Company Benefit Plan and each Com-
pany Benefit Agreement has been maintained in compliance with its terms and with the requirements pre-
scribed by ERISA, the Code and all other applicable Laws, (ii) there are no pending or, to the Knowledge 
of the Company, threatened proceedings against any Company Benefit Plan or Company Benefit Agree-
ment or any fiduciary thereof, or the Company or any Company Subsidiary with respect to any Company 
Benefit Plan or Company Benefit Agreement and (iii) all contributions, reimbursements, premium pay-
ments and other payments required to be made by the Company or any Company Commonly Controlled 
Entity to any Company Benefit Plan have been made on or before their applicable due dates.  Except as, 
individually or in the aggregate, has not had and would not reasonably be expected to have a Company 
Material Adverse Effect, neither the Company nor any Company Commonly Controlled Entity has en-
gaged in, and to the Knowledge of the Company, there has not been, any non-exempt transaction prohib-
ited by ERISA or by Section 4975 of the Code with respect to any Company Benefit Plan or Company 
Benefit Agreement or their related trusts that would reasonably be expected to result in a liability of the 
Company or a Company Commonly Controlled Entity. Except as has not had and would not reasonably 
be expected to have, individually or in the aggregate, a Company Material Adverse Effect, no Company 
Benefit Plan or Company Benefit Agreement is under audit or is the subject of an administrative proceed-
ing by the IRS, the Department of Labor, or any other Governmental Entity, nor has the Company re-
ceived written notice of the commencement of any such audit or other administrative proceeding.   

(d) Section 3.09(d) of the Company Disclosure Letter sets forth each Company Ben-
efit Plan and Company Benefit Agreement that is subject to Section 302 or Title IV of ERISA or Sec-
tion 412, 430 or 4971 of the Code.  No Company Benefit Plan or Company Benefit Agreement is a mul-
tiemployer plan, as defined in Section 3(37) of ERISA, or a plan that has two or more contributing spon-
sors at least two of whom are not under common control, within the meaning of Section 4063 of ERISA, 
and neither the Company nor any Company Commonly Controlled Entity has contributed to or been obli-
gated to contribute to any such plan within the six years preceding this Agreement.  Except for matters 
that have not had and would not reasonably be expected to have, individually or in the aggregate, a Com-
pany Material Adverse Effect, neither the Company nor any Company Commonly Controlled Entity has 
incurred any Controlled Group Liability (as defined below) that has not been satisfied in full nor do any 
circumstances exist that could reasonably be expected to give rise to any Controlled Group Liability (ex-
cept for the payment of premiums to the Pension Benefit Guaranty Corporation).  For the purposes of this 
Agreement, “Controlled Group Liability” means any and all liabilities (i) under Title IV of ERISA, 
(ii) under Section 302 of ERISA, (iii) under Sections 412, 430 and 4971 of the Code or (iv) as a result of 
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a failure to comply with the continuation coverage requirements of Section 601 et seq. of ERISA and Sec-
tion 4980B of the Code.   

(e) Each Company Benefit Plan that is intended to be qualified under Section 401(a) 
of the Code is so qualified and such plan has received a currently effective favorable determination letter 
or opinion to that effect from the IRS and, to the Knowledge of the Company, there is no reason why any 
such determination letter should be revoked or not be reissued.   

(f) Except for any liabilities that have not had and would not reasonably be expected 
to have, individually or in the aggregate, a Company Material Adverse Effect, neither the Company nor 
any Company Subsidiary has any liability for providing health, medical or other welfare benefits after 
retirement or other termination of employment, except for coverage or benefits required to be provided 
under Section 4980(B)(f) of the Code or applicable Law.   

(g) Except as expressly provided in this Agreement or as set forth in Section 3.09(g) 
of the Company Disclosure Letter, none of the execution and delivery of this Agreement, the performance 
by either party of its covenants and agreements hereunder or the consummation of the Merger (alone or in 
conjunction with any other event, including any termination of employment on or following the Effective 
Time) will (i) entitle any Company Personnel to any material compensation or benefit, (ii) accelerate the 
time of payment or vesting, or trigger any payment or funding, of any material compensation or benefit or 
trigger any other material obligation under any Company Benefit Plan or Company Benefit Agreement or 
(iii) result in any payment that could, individually or in combination with any other such payment, not be 
deductible under Section 280G of the Code.   

(h) The representations and warranties contained in this Section 3.09 are the sole and 
exclusive representations and warranties of the Company relating to Company Benefit Plans or Company 
Benefit Agreements (including their compliance with any applicable Law) or ERISA, and no other repre-
sentation or warranty of the Company contained herein shall be construed to relate to Company Benefit 
Plans or Company Benefit Agreements (including their compliance with any applicable Law) or ERISA.   

SECTION 3.10   Labor and Employment Matters.  Except as set forth in Section 3.10 
of the Company Disclosure Letter, neither the Company nor any Company Subsidiary is party to any col-
lective bargaining agreement or similar labor union Contract with respect to any of their respective em-
ployees (the Contracts set forth in Section 3.10 of the Company Disclosure Letter, the “Company Union 
Contracts”).  To the Knowledge of the Company, no employees of the Company or any Company Sub-
sidiary are represented by any other labor union with respect to their employment for the Company or any 
Company Subsidiary.  To the Knowledge of the Company, except as would not have or would not rea-
sonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, 
(a) there are no labor union representation or certification proceedings with respect to employees of the 
Company or any Company Subsidiary pending or threatened in writing to be brought or filed with the 
National Labor Relations Board, and (b) there are no labor union organizing activities, with respect to 
employees of the Company or any Company Subsidiary.  From the Balance Sheet Date until the date of 
this Agreement, except as would not have or would not reasonably be expected to have, individually or in 
the aggregate, a Company Material Adverse Effect, there have been no labor union strikes, slowdowns, 
work stoppages or lockouts or other material labor disputes pending or threatened in writing against or 
affecting the Company or any Company Subsidiary.   

SECTION 3.11   Litigation.  There is no Claim before any Governmental Entity pend-
ing or, to the Knowledge of the Company, threatened against the Company or any Company Subsidiary 
that has had or would reasonably be expected to have, individually or in the aggregate, a Company Mate-
rial Adverse Effect.  There is no Judgment outstanding against or, to the Knowledge of the Company, in-
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vestigation by any Governmental Entity of the Company or any Company Subsidiary or any of their re-
spective properties or assets that has had or would reasonably be expected to have, individually or in the 
aggregate, a Company Material Adverse Effect.  This Section 3.11 does not relate to Taxes; Company 
Benefit Plans or Company Benefit Agreements (including their compliance with any applicable Law) or 
ERISA; or environmental matters; or Intellectual Property, which are addressed in Sections 3.08, 3.09, 
3.14 and 3.17, respectively.   

SECTION 3.12   Compliance with Applicable Laws.  Except as would not have or 
would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 
Effect, the Company and the Company Subsidiaries are in compliance with all applicable Laws and all 
Permits applicable to the business and operations of the Company and the Company Subsidiaries.  This 
Section 3.12 does not relate to Taxes; Company Benefit Plans or Company Benefit Agreements (includ-
ing their compliance with any applicable Law) or ERISA; or environmental matters; or Intellectual Prop-
erty, which are addressed in Sections 3.08, 3.09, 3.14 and 3.17, respectively.   

SECTION 3.13   Takeover Statutes.  Assuming that the representations and warranties 
of Parent and Merger Sub contained in Section 4.09 are true and correct, the Merger is not subject to any 
“fair price,” “moratorium,” “control-share acquisition,” “affiliated transaction” or any other antitakeover 
statute or regulation (each, a “Takeover Statute”) or any antitakeover provision in the Company Articles 
or Company Bylaws.   

SECTION 3.14   Environmental Matters.   

(a) Except for matters that have not had and would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect:  

(i) the Company and the Company Subsidiaries are in compliance with all Environ-
mental Laws;  

(ii) with respect to Permits under Environmental Law that are necessary to conduct 
the respective operations of the Company or the Company Subsidiaries as currently conducted 
(“Environmental Permits”), (1) the Company and each of the Company Subsidiaries have ob-
tained and are in compliance with, or have filed timely applications for, all such Environmental 
Permits, (2) all such Environmental Permits are valid and in good standing and (3) neither the 
Company nor any Company Subsidiary has received written notice from any Governmental Enti-
ty seeking to modify, revoke or terminate, any such Environmental Permits;  

(iii) there are no Environmental Claims pending or, to the Knowledge of the Compa-
ny, threatened in writing against the Company or any Company Subsidiary; and  

(iv) to the Knowledge of the Company, there are and have been no Releases of Haz-
ardous Materials at any property currently owned, leased or operated by the Company or any 
Company Subsidiary that would reasonably be expected to form the basis of any Environmental 
Claim against the Company or any Company Subsidiary.   

(b) The representations and warranties contained in this Section 3.14 are the sole and 
exclusive representations and warranties of the Company relating to Environmental Permits, Environmen-
tal Laws, Environmental Claims, Releases, Hazardous Materials or other environmental matters.   
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SECTION 3.15   Contracts.   

(a) Except for this Agreement, Company Benefit Plans and Company Benefit 
Agreements, as of the date of this Agreement, neither the Company nor any Company Subsidiary is a par-
ty to any Contract required to be filed by the Company as a “material contract” pursuant to 
Item 601(b)(10) of Regulation S-K under the Securities Act (a “Filed Company Contract”) that has not 
been so filed.   

(b) Except as would not have or would not reasonably be expected to have, individu-
ally or in the aggregate, a Company Material Adverse Effect, (i) each Filed Company Contract is a valid, 
binding and legally enforceable obligation of the Company or one of the Company Subsidiaries, as the 
case may be, and, to the Knowledge of the Company, of the other parties thereto, subject in all respects to 
the Bankruptcy and Equity Exceptions, (ii) to the Knowledge of the Company, each such Filed Company 
Contract is in full force and effect and (iii) as of the date hereof, none of the Company or any Company 
Subsidiary is (with or without notice or lapse of time, or both) in breach or default under any such Filed 
Company Contract and, to the Knowledge of the Company, no other party to any such Filed Company 
Contract is (with or without notice or lapse of time, or both) in breach or default thereunder.   

SECTION 3.16   Real Property.  Except as would not have or would not reasonably be 
expected to have, individually or in the aggregate, a Company Material Adverse Effect, each of the Com-
pany and the Company Subsidiaries has either good title, in fee or valid leasehold, easement or other 
rights, to the land, buildings, wires, pipes, structures and other improvements thereon and fixtures thereto 
necessary to permit it to conduct its business as currently conducted.  This Section 3.16 does not relate to 
environmental matters; or Intellectual Property, which are addressed in Section 3.14 and Section 3.17, 
respectively. 

SECTION 3.17   Intellectual Property.   

(a) Except as would not have or would not be reasonably expected to have, individu-
ally or in the aggregate, a Company Material Adverse Effect, to the Knowledge of the Company, (i) the 
Company and the Company Subsidiaries have the right to use all material Intellectual Property used in 
their business as presently conducted, and (ii) no person is violating any material Intellectual Property 
owned by the Company and the Company Subsidiaries.   

(b) The representations and warranties contained in this Section 3.17 are the sole and 
exclusive representations and warranties of the Company relating to Intellectual Property, and no other 
representation or warranty of the Company contained herein shall be construed to relate to Intellectual 
Property.   

SECTION 3.18   Insurance.  As of the date hereof, except as would not have or would 
not be reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect, all 
material fire and casualty, general liability, director and officer, and business interruption insurance poli-
cies maintained by the Company or any of its Subsidiaries (“Insurance Policies”) are in full force and 
effect and all premiums due with respect to all Insurance Policies have been paid.   

SECTION 3.19   Regulatory Status.   

(a) Except as set forth in Section 3.19(a)(i) of the Company Disclosure Letter, none 
of the Company Subsidiaries is regulated as a public utility under the FPA.  Except for the Company Sub-
sidiaries set forth in Section 3.19(a)(ii) of the Company Disclosure Letter (the “Utility Subsidiaries”), 
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none of the Company Subsidiaries are regulated as a public utility or gas utility under the applicable Law 
of any state.     

(b) All filings (except for immaterial filings) required to be made by the Company or 
any Company Subsidiary since January 1, 2015, with the FERC, the FCC and the State Commissions, as 
the case may be, have been made, including all forms, statements, reports, agreements and all documents, 
exhibits, amendments and supplements appertaining thereto, including all rates, tariffs and related docu-
ments, and all such filings complied, as of their respective dates, with all applicable requirements of ap-
plicable statutes and the rules and regulations promulgated thereunder, except for filings the failure of 
which to make or the failure of which to make in compliance with all applicable requirements of applica-
ble statutes and the rules and regulations promulgated thereunder, would not reasonably be expected to 
have, individually or in the aggregate, a Company Material Adverse Effect.   

SECTION 3.20   Brokers’ Fees and Expenses.  Except for the Person set forth in Sec-
tion 3.20 of the Company Disclosure Letter (such Person, the “Company Financial Advisor”), the fees 
and expenses of which will be paid by the Company, no broker, investment banker, financial advisor or 
other Person is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in 
connection with the Merger based upon arrangements made by or on behalf of the Company.   

SECTION 3.21   Opinion of Financial Advisor.  The Company Board has received an 
opinion of the Company Financial Advisor to the effect that, as of the date of such opinion and based up-
on and subject to the various matters, limitations, qualifications and assumptions set forth therein, the 
Merger Consideration to be paid to the holders of shares of Company Common Stock  pursuant to this 
Agreement is fair from a financial point of view to such holders.   

SECTION 3.22   No Additional Representations.  Except for the representations and 
warranties expressly set forth in Article IV (as modified by the Parent Disclosure Letter), the Company 
specifically acknowledges and agrees that neither Parent nor any of its Affiliates, Representatives or 
shareholders or any other Person makes, or has made, any other express or implied representation or war-
ranty whatsoever (whether at law (including at common law or by statute) or in equity).  Except for the 
representations and warranties expressly set forth in this Article III (as modified by the Company Disclo-
sure Letter), the Company hereby expressly disclaims and negates (a) any other express or implied repre-
sentation or warranty whatsoever (whether at law (including at common law or by statute) or in equity), 
including with respect to (i) the Company or the Company Subsidiaries or any of the Company’s or the 
Company’s Subsidiaries respective businesses, assets, employees, Permits, liabilities, operations, pro-
spects or condition (financial or otherwise) or (ii) any opinion, projection, forecast, statement, budget, 
estimate, advice or other information (including information with respect to filings with and consents of 
any Governmental Entity (including the FERC, the FCC and the State Commissions) or information with 
respect to the future revenues, results or operations (or any component thereof), cash flows, financial con-
dition (or any component thereof) or the future business and operations of the Company or the Company 
Subsidiaries, as well as any other business plan and cost-related plan information of the Company or the 
Company Subsidiaries), made, communicated or furnished (orally or in writing), or to be made, commu-
nicated or furnished (orally or in writing), to Parent, its Affiliates or its Representatives, in each case, 
whether made by the Company or any of its Affiliates, Representatives or shareholders or any other Per-
son (this clause (ii), collectively, “Company Projections”) and (b) all liability and responsibility for any 
such other representation or warranty or any such Company Projection.   
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ARTICLE IV 
 

REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB  

Except as set forth in the disclosure letter delivered by Parent to the Company concur-
rently with the execution and delivery by Parent and Merger Sub of this Agreement (the “Parent Disclo-
sure Letter”), Parent and Merger Sub represent and warrant to the Company as follows:  

SECTION 4.01   Organization, Standing and Power.  Each of Parent and Merger Sub 
is duly organized, validly existing and in active status or good standing, as applicable, under the laws of 
the jurisdiction in which it is organized (in the case of active status or good standing, to the extent such 
jurisdiction recognizes such concept).  Each of Parent and Merger Sub has all requisite entity power and 
authority to own, operate, lease or otherwise hold its properties and assets and to conduct its businesses as 
presently conducted, except where the failure to have such power or authority would not have or would 
not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  
Each of Parent and Merger Sub is duly qualified or licensed to do business in each jurisdiction where the 
nature of its business or the ownership, operation or leasing of its properties make such qualification nec-
essary, except in any such jurisdiction where the failure to be so qualified or licensed would not have or 
would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse 
Effect.   

SECTION 4.02   Authority; Execution and Delivery; Enforceability.  Each of Parent 
and Merger Sub has all requisite power and authority to execute and deliver this Agreement, to perform 
its covenants and agreements hereunder and to consummate the Merger.  The board of directors of Parent 
has adopted resolutions (a) determining that it is in the best interests of Parent and its shareholders, and 
declaring it advisable, for Parent to enter into this Agreement and (b) adopting this Agreement and ap-
proving Parent’s execution, delivery and performance of this Agreement and the consummation of the 
transactions contemplated by this Agreement.  Such resolutions have not been amended or withdrawn as 
of the date of this Agreement.  The board of directors of Merger Sub has adopted resolutions determining 
that it is in the best interests of Merger Sub and its shareholder, and declaring it advisable, for Merger Sub 
to enter into this Agreement, (ii) adopting this Agreement and approving Merger Sub’s execution, deliv-
ery and performance of this Agreement and the consummation of the transactions contemplated by this 
Agreement and (iii) resolving to recommend that Parent, in its capacity as the sole shareholder of Merger 
Sub, approve this Agreement.  Such resolutions have not been amended or withdrawn as of the date of 
this Agreement.  No other corporate proceedings on the part of Parent or Merger Sub are necessary to au-
thorize, adopt or approve, as applicable, this Agreement or to consummate the Merger.  Parent and Mer-
ger Sub have duly executed and delivered this Agreement and, assuming the due authorization, execution 
and delivery by the Company, this Agreement constitutes the legal, valid and binding obligation of each 
of Parent and Merger Sub, enforceable against it in accordance with its terms, subject in all respects to the 
Bankruptcy and Equity Exceptions.   

SECTION 4.03   No Conflicts; Consents.   

(a) The execution and delivery of this Agreement by Parent and Merger Sub does 
not, and the performance by each of Parent and Merger Sub of its covenants and agreements and the con-
summation of the Merger will not, (i) conflict with, or result in any violation of any provision of, the Or-
ganizational Documents of Parent or Merger Sub, (ii) subject to obtaining the Consents set forth in Sec-
tion 4.03(a)(ii) of the Parent Disclosure Letter (the “Parent Required Consents” and, together with the 
Company Required Consents, the “Required Consents”), conflict with, result in any violation of, or de-
fault (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancel-
lation or acceleration of any material obligation or to the loss of a material benefit under any material 
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Contract to which Parent or Merger Sub is a party or by which any of their respective properties or assets 
is bound or any material Permit applicable to the business of Parent and its Affiliates or (iii) subject to 
obtaining the Consents referred to in Section 4.03(b) and making the Filings referred to in Sec-
tion 4.03(b), conflict with, or result in any violation of any provision of, any Judgment or Law, in each 
case, applicable to Parent or Merger Sub or their respective properties or assets, except for, in the case of 
the foregoing clauses (ii) and (iii), any matter that would not have or would not be reasonably expected to 
have, individually or in the aggregate, a Parent Material Adverse Effect.   

(b) No Consent of or from, or Filing made to or with, any Governmental Entity, is 
required to be obtained or made by Parent or any Affiliate of Parent in connection with Parent’s and Mer-
ger Sub’s execution and delivery of this Agreement or their performance of their covenants and agree-
ments hereunder or the consummation of the Merger, except for the following:  

(i) compliance with, Filings under and the expiration of any applicable waiting peri-
od under the HSR Act;  

(ii) (1) Filings with, and the Consent of, the FERC under Section 203 of the FPA, 
(2) the CFIUS Approval, and Filings with respect thereto, (3) the Filings with, and the Consent 
of, the State Commissions, (4) pre-approvals of license transfers with the FCC, and (5) and the 
other Filings and Consents set forth in Section 4.03(b)(ii) of the Parent Disclosure Letter (the 
Consents and Filings set forth in Section 4.03(b)(i) and this Section 4.03(b)(ii), collectively, the 
“Parent Required Statutory Approvals” and, together with the Company Required Statutory 
Approvals, the “Required Statutory Approvals”);  

(iii) the Parent Required Consents; 

(iv) the filing of the Certificate of Merger with the Office of the Secretary of State of 
the State of Kansas and appropriate documents with the relevant authorities of the other jurisdic-
tions in which Parent and the Company are qualified to do business;  

(v) Filings and Consents as are required to be made or obtained under state or federal 
property transfer Laws or Environmental Laws; and  

(vi) such other Filings and Consents the failure of which to make or obtain would not 
have or would not reasonably be expected to have, individually or in the aggregate, a Parent Ma-
terial Adverse Effect.   

SECTION 4.04   Litigation.  There is no Claim before any Governmental Entity pend-
ing or, to the Knowledge of Parent, threatened against Parent, Merger Sub or any Affiliate of Parent that 
has had or would reasonably be expected to have, individually or in the aggregate, a Parent Material Ad-
verse Effect.  There is no Judgment outstanding against or, to the Knowledge of Parent, investigation by 
any Governmental Entity of Parent, Merger Sub or any Affiliate of Parent or any of their respective prop-
erties or assets that has had or would reasonably be expected to have, individually or in the aggregate, a 
Parent Material Adverse Effect.   

SECTION 4.05   Compliance with Applicable Laws.  Except as would not have or 
would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse 
Effect, Parent and Merger Sub are in compliance with all applicable Laws and material Permits applicable 
to the business and operations of Parent and Parent’s Affiliates.   
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SECTION 4.06   Financing.  Parent has delivered to the Company true and complete 
fully executed copies of (a) the commitment letter, dated as of February 3, 2016, among Guarantor and 
Canadian Imperial Bank of Commerce, The Bank of Nova Scotia, JPMorgan Chase Bank, N.A., Wells 
Fargo Bank, National Association, and Wells Fargo Securities, LLC (the “Commitment Letter”) and 
(b) the fee letter, among Guarantor and Canadian Imperial Bank of Commerce, The Bank of Nova Scotia, 
JPMorgan Chase Bank, N.A., Wells Fargo Bank, National Association, and Wells Fargo Securities, LLC, 
dated as of  February 3, 2016 (as redacted to remove only the fee amounts, pricing caps, the rates and 
amounts included in the “market flex,” the “Redacted Fee Letter”), in each case, including all exhibits, 
schedules, annexes and amendments to such letters in effect as of the date of this Agreement (collectively, 
the “Debt Letters”), pursuant to which and subject to the terms and conditions thereof, each of the parties 
thereto (other than Guarantor) have severally committed to lend the amounts set forth therein to Guaran-
tor (the provision of such funds as set forth therein, the “Financing”) for the purposes set forth in such 
Debt Letters.  The Debt Letters have not been amended, restated or otherwise modified or waived prior to 
the execution and delivery of this Agreement, and the respective commitments contained in the Debt Let-
ters have not been withdrawn, rescinded, amended, restated or otherwise modified in any respect prior to 
the execution and delivery of this Agreement.  As of the execution and delivery of this Agreement, the 
Debt Letters are in full force and effect and constitute the legal, valid and binding obligation of each of 
Guarantor and the other parties thereto, subject in each case to the Bankruptcy and Equity Exceptions.  
There are no conditions precedent or contingencies directly or indirectly related to the funding of the Fi-
nancing pursuant to the Debt Letters, other than as expressly set forth in the Debt Letters.  At the Closing, 
Parent and Merger Sub will have sufficient funds to pay all of Parent’s and Merger Sub’s obligations un-
der this Agreement, including the payment of the Merger Consideration and all fees and expenses ex-
pected to be incurred in connection therewith.  As of the date of this Agreement, no event has occurred 
which, with or without notice, lapse of time or both, would constitute a breach or default on the part of 
Guarantor under the Debt Letters or any other party to the Debt Letters.  As of the date of this Agreement, 
except for any agreements relating to any alternative equity capital markets financing (which agreements 
do not contain any terms that would adversely affect the conditionality, enforceability, termination, prin-
cipal amount or availability of the Financing), there are no side letters or other agreements, Contracts, 
arrangements or understandings (written or oral) directly or indirectly related to the funding of the Fi-
nancing other than as expressly set forth in the Debt Letters.  Guarantor has fully paid all commitment 
fees or other fees required to be paid on or prior to the date of this Agreement in connection with the Fi-
nancing.  As of the date of this Agreement, Parent (1) is not aware of any fact, event or other occurrence 
that makes any of the representations or warranties of Guarantor in any of the Debt Letters inaccurate in 
any material respect and (2) has no reason to believe that any of the conditions to the Financing contem-
plated by the Debt Letters will not be satisfied on a timely basis or that the Financing contemplated by the 
Debt Letters will not be made available on the Closing Date.   

SECTION 4.07   Brokers’ Fees and Expenses.  Except for any Person set forth in Sec-
tion 4.07 of the Parent Disclosure Letter, the fees and expenses of which will be paid by Parent or its Af-
filiates, no broker, investment banker, financial advisor or other Person is entitled to any broker’s, find-
er’s, financial advisor’s or other similar fee or commission in connection with the Merger based upon ar-
rangements made by or on behalf of Parent or Merger Sub or any of their Affiliates.   

SECTION 4.08   Merger Sub.  The authorized capital stock of Merger Sub consists of 
10,000 shares of common stock, par value $1.00 per share.  All outstanding shares of capital stock of 
Merger Sub are duly authorized, validly issued, fully paid and nonassessable.  Parent owns all of the out-
standing shares of capital stock of Merger Sub.  Guarantor owns, directly or indirectly, all of the outstand-
ing shares of capital stock of Parent.  Merger Sub has been incorporated solely for the purpose of merging 
with and into the Company and taking action incident to the Merger and this Agreement.  Merger Sub has 
no assets, liabilities or obligations and has not, since the date of its formation, carried on any business or 
conducted any operations, except, in each case, as arising from the execution of this Agreement, the per-
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formance of its covenants and agreements hereunder and matters ancillary thereto.  Parent has approved 
this Agreement by written consent in its capacity as the sole shareholder of Merger Sub.   

SECTION 4.09   Ownership of Company Common Stock; Related Person.  Neither 
Parent, any Subsidiary of Parent nor any other Affiliate of Parent (i) “beneficially owns” (as such term is 
defined for purposes of Section 13(d) of the Exchange Act) any shares of Company Common Stock or 
any other Equity Securities or (ii) is a “related person” (as defined in Item 404 of Regulation S-K of the 
Securities Act) of the Company.  Neither Parent, any Subsidiary of Parent nor any of their respective Af-
filiates are a Person referred to in GCC Section 17-6712.   

SECTION 4.10   Regulatory Status.  Guarantor is, and prior to the Effective Time Par-
ent may become, a public utility holding company under the Public Utility Holding Company Act of 2005 
(“PUHCA 2005”).  Merger Sub is not a public utility holding company under PUHCA 2005. 

SECTION 4.11   Guarantee.  Concurrently with the execution of this Agreement, Par-
ent has delivered to the Company a guaranty (the “Guarantee”), dated the date hereof, of the Guarantor, 
guaranteeing the obligations of Parent.  The Guarantee is valid and in full force and effect and constitutes 
the valid and binding obligation of the Guarantor, enforceable in accordance with its terms. 

SECTION 4.12   No Additional Representations.  Except for the representations and 
warranties expressly set forth in Article III (as modified by the Company Disclosure Letter), each of Par-
ent and Merger Sub (a) specifically acknowledges and agrees that neither the Company nor any of its Af-
filiates, Representatives or shareholders nor any other Person makes, or has made, any other express or 
implied representation or warranty whatsoever (whether at law (including at common law or by statute) or 
in equity), including with respect to the Company or the Company Subsidiaries or any of the Company’s 
or the Company’s Subsidiaries respective businesses, assets, employees, Permits, liabilities, operations, 
prospects, condition (financial or otherwise) or any Company Projection, and hereby expressly waives 
and relinquishes any and all rights, Claims or causes of action (whether in contract or in tort or otherwise, 
or whether at law (including at common law or by statute) or in equity) based on, arising out of or relating 
to any such other representation or warranty or any Company Projection, (b) specifically acknowledges 
and agrees to the Company’s express disclaimer and negation of any such other representation or warran-
ty or any Company Projection and of all liability and responsibility for any such other representation or 
warranty or any Company Projection and (c) expressly waives and relinquishes any and all rights, Claims 
and causes of action (whether in contract or in tort or otherwise, or whether at law (including at common 
law or by statute) or in equity) against (i) the Company in connection with accuracy, completeness or ma-
teriality of any Company Projection and (ii) any Affiliate of the Company or any of the Company’s or any 
such Affiliate’s respective Representatives or shareholders or any other Person, and hereby specifically 
acknowledges and agrees that such Persons shall have no liability or obligations, based on, arising out of 
or relating to this Agreement or the negotiation, execution, performance or subject matter hereof, includ-
ing (1) for any alleged nondisclosure or misrepresentations made by any such Person or (2) in connection 
with accuracy, completeness or materiality of any Company Projection.  Each of Parent and Merger Sub 
acknowledges and agrees that (A) it has conducted to its satisfaction its own independent investigation of 
the transactions contemplated hereby (including with respect to the Company and the Company Subsidi-
aries and their respective businesses, operations, assets and liabilities) and, in making its determination to 
enter into this Agreement and proceed with the transactions contemplated hereby, has relied solely on the 
results of such independent investigation and the representations and warranties of the Company express-
ly set forth in Article III (as modified by the Company Disclosure Letter), and (B) except for the represen-
tations and warranties of the Company expressly set forth in Article III (as modified by the Company 
Disclosure Letter), it has not relied on, or been induced by, any representation, warranty or other state-
ment of or by the Company or any of its Affiliates, Representatives or shareholders or any other Person, 
including any Company Projection or with respect to the Company or the Company Subsidiaries or any of 
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the Company’s or the Company’s Subsidiaries respective businesses, assets, employees, Permits, liabili-
ties, operations, prospects or condition (financial or otherwise) or any Company Projection, in determin-
ing to enter into this Agreement and proceed with the transactions contemplated hereby.   

ARTICLE V 
 

COVENANTS RELATING TO CONDUCT OF BUSINESS  

SECTION 5.01   Conduct of Business.   

(a) Conduct of Business by the Company.  Except for matters set forth in Sec-
tion 5.01 of the Company Disclosure Letter or otherwise contemplated or required by this Agreement, or 
as required by a Governmental Entity (including pursuant to a Judgment issued by the FERC, the FCC or 
any State Commission) or by applicable Law, or as contemplated by the Proceedings, or with the prior 
written consent of Parent (which consent shall not be unreasonably withheld, conditioned or delayed), 
from the date of this Agreement until the Effective Time, the Company shall use commercially reasonable 
efforts to, and to cause each Company Subsidiary to, (x) conduct its business in the ordinary course of 
business in all material respects and (y) to the extent consistent with the foregoing clause (x), preserve 
intact, in all material respects, its business organization and existing relationships with Governmental En-
tities.  In addition, and without limiting the generality of the foregoing, except as set forth in the Company 
Disclosure Letter or otherwise contemplated or required by this Agreement, or as required by a Govern-
mental Entity (including pursuant to a Judgment issued by the FERC, the FCC or any State Commission) 
or by applicable Law, or as contemplated by the Proceedings, or with the prior written consent of Parent 
(which consent shall not be unreasonably withheld, conditioned or delayed), from the date of this Agree-
ment until the Effective Time, the Company shall not, and shall not permit any Company Subsidiary to, 
do any of the following:  

(i) declare, set aside or pay any dividends on, or make any other distributions 
(whether in cash, stock or property or any combination thereof) in respect of, any of its capital 
stock, other equity interests or voting securities, except for (1) quarterly cash dividends payable 
by the Company or any Company Subsidiary in respect of shares of Company Common Stock on 
a schedule and in an amount per share of Company Common Stock consistent with the Compa-
ny’s past practices but without increase in the amount per share, (2) dividends and distributions 
by a direct or indirect Company Subsidiary to its parent and (3) a “stub period” dividend to hold-
ers of record of Company Common Stock as of immediately prior to the Effective Time equal to 
the product of (A) the number of days from the record date for payment of the last quarterly divi-
dend paid by the Company prior to the Effective Time, multiplied by (B) a daily dividend rate de-
termined by dividing the amount of the last quarterly dividend prior to the Effective Time by 
ninety-one (91); 

(ii) amend any of its Organizational Documents (except for immaterial or ministerial 
amendments);  

(iii) except as permitted by Section 5.01(a)(v) or for transactions among the Company 
and the Company Subsidiaries or among the Company Subsidiaries, split, combine, consolidate, 
subdivide or reclassify any of its capital stock, other equity interests or voting securities, or secu-
rities convertible into or exchangeable or exercisable for capital stock or other equity interests or 
voting securities, or issue or authorize the issuance of any other securities in respect of, in lieu of 
or in substitution for its capital stock, other equity interests or voting securities;  
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(iv) repurchase, redeem or otherwise acquire, or offer to repurchase, redeem or oth-
erwise acquire, any capital stock or voting securities of, or equity interests in, the Company or 
any Company Subsidiary or any securities of the Company or any Company Subsidiary converti-
ble into or exchangeable or exercisable for capital stock or voting securities of, or equity interests 
in, the Company or any Company Subsidiary, or any warrants, calls, options or other rights to ac-
quire any such capital stock, securities or interests, except for (1) the acquisition by the Company 
of shares of Company Common Stock in the open market to satisfy its obligations under all 
Company Benefit Plans or under the Company’s dividend reinvestment and direct stock purchase 
plan (the “Company DRIP”), (2) the withholding of shares of Company Common Stock to satis-
fy Tax obligations with respect to awards granted pursuant to the Company Benefit Plans and 
(3) the acquisition by the Company of awards granted pursuant to the Company Benefit Plans in 
connection with the forfeiture of such awards;  

(v) issue, deliver, sell, grant, pledge or otherwise encumber or subject to any Lien 
any Equity Securities or Company Voting Debt, in each case, except for the issuance of 
(1) Equity Securities pursuant to the Company Benefit Plans as permitted by Section 5.01(a)(vi), 
(2) shares of Company Common Stock pursuant to Director Stock Units, Time-Vested Restricted 
Stock Awards and Performance-Based Restricted Stock Awards outstanding on the date of this 
Agreement and in accordance with their terms on the date of this Agreement or granted after the 
date of this Agreement pursuant to the foregoing clause (1), or (3) shares of Company Common 
Stock under the Company DRIP;  

(vi) (1) grant to any Company Personnel any increase in compensation or benefits ex-
cept in the ordinary course of business and consistent with past practices, (2) grant to Company 
Personnel increases, in the aggregate, in change-in-control, severance, retention or termination 
pay, (3) enter into or amend any change-in-control, severance, retention or termination agreement 
with any Company Personnel, except in order to effect changes permitted by clause (2) of this 
Section 5.01(a)(vi), (4) establish, adopt, enter into, amend in any material respect or terminate 
any Company Union Contract or Company Benefit Plan or Company Benefit Agreement (or any 
plan or agreement that would be a Company Union Contract, Company Benefit Plan or Company 
Benefit Agreement if in existence on the date hereof), in each case, except in the ordinary course 
of business consistent with past practices or (5) take any action to accelerate the time of vesting, 
funding or payment of any compensation or benefits under any Company Benefit Plan or Compa-
ny Benefit Agreement, except in the case of the foregoing clauses (1) through (5) for actions re-
quired pursuant to the terms of any Company Benefit Plan or Company Benefit Agreement exist-
ing on the date hereof, or as required by the terms and conditions of this Agreement; 

(vii) make any material change in financial accounting methods, principles or practic-
es, except to the extent as may have been required by a change in applicable Law or GAAP or by 
any Governmental Entity (including the SEC or the Public Company Accounting Oversight 
Board);  

(viii) make any acquisition or disposition of a material asset or business (including by 
merger, consolidation or acquisition of stock or assets), except for (1) any acquisition or disposi-
tion for consideration that is individually not in excess of $5,000,000 and in the aggregate not in 
excess of $20,000,000 or (2) any disposition of obsolete or worn-out equipment in the ordinary 
course of business;  

(ix) incur any Indebtedness, except for (1) Indebtedness incurred in the ordinary 
course of business, (2) as reasonably necessary to finance any capital expenditures permitted un-
der Section 5.01(a)(x), (3) Indebtedness in replacement of existing Indebtedness, (4) guarantees 
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by the Company of existing Indebtedness of any wholly owned Company Subsidiary, 
(5) guarantees and other credit support by the Company of obligations of any Company Subsidi-
ary in the ordinary course of business consistent with past practice, (6) borrowings under existing 
revolving credit facilities (or replacements thereof on comparable terms) or existing commercial 
paper programs in the ordinary course of business or (7) Indebtedness in amounts necessary to 
maintain the capital structure of the Company Subsidiaries, as authorized by the State Commis-
sions, and to maintain the present capital structure of the Company consistent with past practice 
in all material respects;  

(x) make, or agree or commit to make, any capital expenditure, except for capital ex-
penditures (1) in the ordinary course of business, (2) in accordance with the capital plan set forth 
in Section 5.01(a)(x) of the Company Disclosure Letter, plus a 10% aggregate variance or 
(3) with respect to any capital expenditure not addressed by the foregoing clauses (1) or (2), not 
to exceed $15,000,000 in any twelve (12) month period;  

(xi) (1) modify or amend in any material respect, or terminate or waive any material 
right under, any Filed Company Contract (except for (A) any modification, amendment, termina-
tion or waiver in the ordinary course of business or (B) a termination without material penalty to 
the Company or the appropriate Company Subsidiary) or (2) without limiting Parent’s obligations 
under Section 6.03, enter into any Contract that, from and after the Closing, purports to bind Par-
ent or any of its Affiliates (other than the Company and the Company Subsidiaries);  

(xii) make or change any material Tax election, change any material method of Tax 
accounting, settle or compromise any material Tax liability or refund or amend any material Tax 
Return, in each case, except as may be required by a change in applicable Law or GAAP or by 
any Governmental Entity;  

(xiii) waive, release, assign, settle or compromise any material Claim against the Com-
pany or any Company Subsidiary, except for (1) waivers, releases, assignments, settlements or 
compromises in the ordinary course of business or (2) waivers, releases, assignments, settlements 
or compromises that (A) with respect to the payment of monetary damages, the amount of mone-
tary damages to be paid by the Company or the Company Subsidiaries does not exceed (I) the 
amount with respect thereto reflected on the Company Financial Statements (including the notes 
thereto) or (II) $10,000,000, in the aggregate, in excess of the proceeds received or to be received 
from any insurance policies in connection with such payment or (B) with respect to any nonmon-
etary terms and conditions thereof, would not have or would not reasonably be expected to have, 
individually or in the aggregate, a material effect on the continuing operations of the Company 
and the Company Subsidiaries (taken as a whole); or  

(xiv) enter into any Contract to do any of the foregoing.   

(b) Emergencies.  Notwithstanding anything to the contrary herein, the Company 
may, and may cause any Company Subsidiary to, take reasonable actions in compliance with applicable 
Law (i) with respect to any operational emergencies (including any restoration measures in response to 
any hurricane, tornado, ice storm, tsunami, flood, earthquake or other natural disaster or weather-related 
event, circumstance or development), equipment failures, outages or an immediate and material threat to 
the health or safety of natural Persons or (ii) as the Company deems prudent based on Good Utility Prac-
tice.   

(c) No Control of the Company’s Business.  Parent acknowledges and agrees that 
(i) nothing contained herein is intended to give Parent, directly or indirectly, the right to control or direct 
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the operations of the Company or any Company Subsidiary prior to the Effective Time and (ii) prior to 
the Effective Time, the Company shall exercise, consistent with the terms and conditions of this Agree-
ment, complete control and supervision over its and the Company Subsidiaries’ respective operations.   

(d) Advice of Changes.  Each of Parent and the Company shall promptly advise the 
other orally and in writing of any change or event that would prevent any of the conditions precedent de-
scribed in Article VII from being satisfied. 

SECTION 5.02   Proceedings.  Between the date of this Agreement and the Closing, 
the Company and the Company Subsidiaries may (a)  pursue the rate cases and other proceedings set forth 
in Section 5.02 of the Company Disclosure Letter, (b) initiate and pursue other rate cases and proceedings 
with Governmental Entities; provided that the prior written consent of Parent (such consent not to be un-
reasonably withheld, delayed or conditioned) shall be required to the extent any such other rate case or 
proceeding would reasonably be expected to result in an outcome that would be materially adverse to the 
Company and the Company Subsidiaries, taking into account the requests made by the Company and the 
Company subsidiaries in such rate case or proceeding and the resolution of similar recent rate cases or 
proceedings by the Company and the Company Subsidiaries, (c) initiate any other proceeding with Gov-
ernmental Entities in the ordinary course of business (the foregoing clauses (a), (b) and (c), collectively, 
the “Proceedings”) and (d) notwithstanding anything to the contrary herein, initiate any other proceed-
ings with Governmental Entities or take any other action contemplated by or described in any filings or 
other submissions filed or submitted in connection with the Proceedings prior to the date of this Agree-
ment.  Notwithstanding the foregoing, (1) except as set forth in clause (2) of this sentence, without the 
prior written consent of Parent (such consent not to be unreasonably withheld, delayed or conditioned), 
the Company and the Company Subsidiaries will not enter into any settlement or stipulation in respect of 
any Proceeding if such settlement or stipulation would result in an outcome that would be materially 
adverse to the Company and the Company Subsidiaries, taking into account the requests made by the 
Company and the Company subsidiaries in the Proceeding and the resolution of similar recent 
proceedings by the Company and the Company Subsidiaries and (2) nothing herein or elsewhere in this 
Agreement shall prohibit the Company from initiating, continuing to pursue, settling or entering into any 
stipulation with respect to any (i) fuel adjustment filing, rate case or other proceeding, (ii) purchased gas 
adjustment filing, rate case or other proceeding, (iii) FERC formula rate filing, rate case or other proceed-
ing or (iv) filing, rate case or other proceeding with the State Commissions in the States of Arkansas, 
Kansas or Oklahoma. 

SECTION 5.03   No Solicitation by the Company; Company Board Recommendation.   

(a) The Company shall not, shall cause its Affiliates not to, and shall use reasonable 
efforts to cause its and their respective officers, directors, principals, partners, managers, members, attor-
neys, accountants, agents, employees, consultants, financial advisors or other authorized representatives 
(collectively, “Representatives”) not to, (i) directly or indirectly solicit, initiate or knowingly encourage, 
induce or facilitate any Company Takeover Proposal or any inquiry or proposal that would reasonably be 
expected to lead to a Company Takeover Proposal, in each case, except for this Agreement and the trans-
actions contemplated hereby, or (ii) directly or indirectly participate in any discussions or negotiations 
with any Person (except for the Company’s Affiliates and its and their respective Representatives or Par-
ent and Parent’s Affiliates and its and their respective Representatives) regarding, or furnish to any such 
Person, any nonpublic information with respect to, or cooperate in any way with any such Person with 
respect to, any Company Takeover Proposal or any inquiry or proposal that would reasonably be expected 
to lead to a Company Takeover Proposal.  The Company shall, and shall cause its Affiliates and its and 
their respective Representatives to, immediately cease and cause to be terminated all existing discussions 
or negotiations with any Person (except for the Company’s Affiliates and its and their respective Repre-
sentatives or Parent and Parent’s Affiliates and its and their respective Representatives) conducted hereto-
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fore with respect to any Company Takeover Proposal, request the prompt return or destruction of all con-
fidential information previously furnished and immediately terminate all physical and electronic data 
room access previously granted to any such Person or its Representatives.  Notwithstanding anything to 
the contrary herein, at any time prior to obtaining the Company Shareholder Approval, in response to the 
receipt of a bona fide written Company Takeover Proposal made after the date of this Agreement that 
does not result from a breach (other than an immaterial breach) of this Section 5.03(a) by the Company 
and that the Company Board determines in good faith (after consultation with outside legal counsel and a 
financial advisor) constitutes or could reasonably be expected to lead to a Superior Company Proposal, 
the Company and its Representatives may (1) furnish information with respect to the Company and the 
Company Subsidiaries to the Person making such Company Takeover Proposal (and its Representatives) 
(provided that all such information has previously been provided to Parent or is provided to Parent prior 
to or substantially concurrently with the provision of such information to such Person) pursuant to a cus-
tomary confidentiality agreement no less restrictive, in the aggregate, than the Confidentiality Agreement 
and (2) participate in discussions regarding the terms of such Company Takeover Proposal, including 
terms of a Company Acquisition Agreement with respect thereto, and the negotiation of such terms with 
the Person making such Company Takeover Proposal (and such Person’s Representatives).  Notwith-
standing anything to the contrary herein, the Company may grant a waiver, amendment or release under 
any confidentiality or standstill agreement to the extent necessary to allow a confidential Company Take-
over Proposal to be made to the Company or the Company Board so long as the Company promptly noti-
fies Parent thereof after granting any such waiver, amendment or release.   

(b) Except as set forth in Section 5.03(a), Section 5.03(c) and Section 5.03(e), nei-
ther the Company Board nor any committee thereof shall (i) withdraw, change, qualify, withhold or modi-
fy in any manner adverse to Parent, or propose publicly to withdraw, change, qualify, withhold or modify 
in any manner adverse to Parent, the Company Board Recommendation, (ii) adopt, approve or recom-
mend, or propose publicly to adopt, approve or recommend, any Company Takeover Proposal, (iii) fail to 
include in the Proxy Statement the Company Board Recommendation or (iv) take any formal action or 
make any recommendation or public statement in connection with a tender offer or exchange offer (ex-
cept for a recommendation against such offer or a customary “stop, look and listen” communication of the 
type contemplated by Rule 14d-9(f) under the Exchange Act) (any action in the foregoing clauses (i)–(iv) 
being referred to as a “Company Adverse Recommendation Change”).  Except as set forth in Sec-
tion 5.03(a), Section 5.03(c) and Section 5.03(e), neither the Company Board nor any committee thereof 
shall authorize, permit, approve or recommend, or propose publicly to authorize, permit, approve or rec-
ommend, or allow the Company or any of its Affiliates to execute or enter into, any letter of intent, mem-
orandum of understanding, agreement in principle, agreement or commitment constituting, or that would 
reasonably be expected to lead to, any Company Takeover Proposal, or requiring, or that would reasona-
bly be expected to cause, the Company to abandon or terminate this Agreement (a “Company Acquisi-
tion Agreement”).   

(c) Notwithstanding anything to the contrary herein, at any time prior to obtaining 
the Company Shareholder Approval, the Company Board may make a Company Adverse Recommenda-
tion Change if (i) a Company Intervening Event has occurred or (ii) the Company has received a Superior 
Company Proposal that does not result from a breach (other than an immaterial breach) of Section 5.03(a) 
by the Company and, in each case, if the Company Board determines in good faith (after consultation 
with outside legal counsel) that the failure to effect a Company Adverse Recommendation Change as a 
result of the occurrence of such Company Intervening Event or in response to the receipt of such Superior 
Company Proposal, as the case may be, would reasonably likely be inconsistent with the Company 
Board’s fiduciary duties under applicable Law; provided, however, that the Company Board shall not 
make such Company Adverse Recommendation Change unless (1) the Company Board has provided pri-
or written notice to Parent (a “Recommendation Change Notice”) that it is prepared to effect a Company 
Adverse Recommendation Change in response to the occurrence of a Company Intervening Event or the 
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receipt of a Superior Company Proposal, which notice shall, in the case of a Company Adverse Recom-
mendation Change in response to the receipt of a Superior Company Proposal, at the Company’s option, 
either attach the most current draft of any Company Acquisition Agreement with respect to such Superior 
Company Proposal or include a summary of the material terms and conditions of such Superior Company 
Proposal (including the identity of the Person making such Superior Company Proposal), (2) if requested 
by Parent, during the three (3) Business Day period after delivery of the Recommendation Change Notice, 
the Company and its Representatives negotiate in good faith with Parent and its Representatives regarding 
any revisions to this Agreement and (3) at the end of such three (3) Business Day period and taking into 
account any changes to the terms of this Agreement committed to in writing by Parent (it being under-
stood and agreed that if there has been any subsequent amendment to any material term of such Superior 
Company Proposal, the Company Board shall provide a new Recommendation Change Notice and an ad-
ditional three (3) Business Day period from the date of such notice shall apply), the Company Board de-
termines in good faith (after consultation with outside legal counsel) that the failure to make such a Com-
pany Adverse Recommendation Change would reasonably likely be inconsistent with its fiduciary duties 
under applicable Law.   

(d) The Company shall promptly (and in any event no later than the later of 
(i) twenty-four (24) hours or (ii) 5 p.m.  New York City time on the next Business Day) advise Parent 
orally and in writing of any Company Takeover Proposal and the material terms and conditions of any 
such Company Takeover Proposal (including the identity of the Person making such Company Takeover 
Proposal).  The Company shall keep Parent reasonably informed in all material respects on a reasonably 
current basis of the material terms and status (including any change to the terms thereof) of any Company 
Takeover Proposal.   

(e) Nothing contained in this Section 5.03 shall prohibit the Company from 
(i) complying with Rule 14d-9 and Rule 14e-2 promulgated under the Exchange Act or (ii) making any 
disclosure to the shareholders of the Company if, in the good-faith judgment of the Company Board (after 
consultation with outside legal counsel) failure to so disclose would reasonably likely be inconsistent with 
its obligations under applicable Law.   

(f) For purposes of this Agreement:  

(i) “Company Takeover Proposal” means any proposal or offer (whether or not in 
writing), with respect to any (1) merger, consolidation, share exchange, other business combina-
tion, recapitalization, liquidation, dissolution or similar transaction involving the Company, 
(2) sale, lease, contribution or other disposition, directly or indirectly (including by way of mer-
ger, consolidation, share exchange, other business combination, partnership, joint venture, sale of 
capital stock of or other equity interests in a Company Subsidiary or otherwise) of any business or 
assets of the Company or the Company Subsidiaries representing 20% or more of the consolidat-
ed revenues, net income or assets of the Company and the Company Subsidiaries, taken as a 
whole, (3) issuance, sale or other disposition, directly or indirectly, to any Person (or the share-
holders of any Person) or group of securities (or options, rights or warrants to purchase, or securi-
ties convertible into or exchangeable for, such securities) representing 20% or more of the voting 
power of the Company, (4) transaction (including any tender offer or exchange offer) in which 
any Person (or the shareholders of any Person) would acquire (in the case of a tender offer or ex-
change offer, if consummated), directly or indirectly, beneficial ownership, or the right to acquire 
beneficial ownership, or formation of any group which beneficially owns or has the right to ac-
quire beneficial ownership of, 20% or more of any class of capital stock of the Company or 
(5) any combination of the foregoing.   
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(ii) “Superior Company Proposal” means a bona fide written Company Takeover 
Proposal (provided that for purposes of this definition, the applicable percentage in the definition 
of Company Takeover Proposal shall be “more than 50%” rather than “20% or more”), which the 
Company Board determines in good faith, after consultation with outside legal counsel and a fi-
nancial advisor, and taking into account the legal, financial, regulatory and other aspects of such 
Company Takeover Proposal and such other factors that are deemed relevant by the Company 
Board, is more favorable to the holders of Company Common Stock than the transactions con-
templated by this Agreement (after taking into account any proposed revisions to the terms of this 
Agreement that are committed to in writing by Parent (including pursuant to Section 5.03(c)).   

(iii) “Company Intervening Event” means any material fact, circumstance, effect, 
change, event or development that (1) is unknown to or by the Company Board as of the date 
hereof (or if known, the magnitude or material consequences of which were not known or under-
stood by the Company Board as of the date of this Agreement) and (2) becomes known to or by 
the Company Board prior to obtaining the Company Shareholder Approval; provided, however, 
that neither a Company Takeover Proposal nor or any matter relating thereto or consequence 
thereof shall constitute a Company Intervening Event.   

SECTION 5.04   Financing.   

(a) Parent shall, and shall cause its Affiliates to, take, or cause to be taken, all ac-
tions, and to do, or cause to be done, all things necessary to consummate the Financing, or any Substitute 
Financing, as promptly as possible following the date of this Agreement (and, in any event, no later than 
the Closing Date), including (i) (1) maintaining in effect the Debt Letters and complying with all of their 
respective obligations thereunder and (2) negotiating, entering into and delivering definitive agreements 
with respect to the Financing reflecting the terms contained in the Debt Letters (or with other terms 
agreed by Parent or its Affiliates and the Financing Parties, subject to the restrictions on amendments of 
the Debt Letters set forth below), so that such agreements are in effect no later than the Closing, and 
(ii) satisfying on a timely basis all the conditions to the Financing and the definitive agreements related 
thereto that are applicable to Parent and its Affiliates.   

(b) In the event that all conditions set forth in Sections 7.01 and 7.03 have been satis-
fied or waived or, upon funding shall be satisfied or waived, Parent and its Affiliates shall cause the Per-
sons providing the Financing (the “Financing Parties”) to fund on the Closing Date the Financing, to the 
extent the proceeds thereof are required to consummate the Merger and the other transactions contemplat-
ed hereby, and shall enforce its rights under the Debt Letters (including in the event of any breach or pur-
ported breach thereof and including by taking enforcement action to cause such lenders and the other Fi-
nancing Parties to fund such Financing).  Parent shall not, and shall cause its Affiliates not to, take or re-
frain from taking, directly or indirectly, any action that would reasonably be expected to result in a failure 
of any of the conditions contained in the Debt Letters or in any definitive agreement related to the Financ-
ing.  Parent shall not, and shall cause its Affiliates not to, object to the utilization of any “market flex” 
provisions by any Financing Party.   

(c) Parent shall keep the Company reasonably informed on a current and timely basis 
of the status of the efforts of Parent or its Affiliates to obtain the Financing and to satisfy the conditions 
thereof, including advising and updating the Company, in a reasonable level of detail, with respect to sta-
tus, proposed closing date and material terms of the definitive documentation related to the Financing, 
providing copies of then current drafts of the credit agreement and other primary definitive documents 
and giving the Company prompt notice of any material change (adverse or otherwise) with respect to the 
Financing.  Without limiting the foregoing, Parent shall notify the Company promptly (and in any event 
within one (1) Business Day) if at any time prior to the Closing Date:  
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(i) any Debt Letter expires or is terminated for any reason (or if any Person attempts 
or purports to terminate or repudiate any Debt Letter, whether or not such attempted or purported 
termination or repudiation is valid);  

(ii) Parent or any of its Affiliates obtains knowledge of any breach or default or any 
threatened breach or default (or any event or circumstance that, with or without due notice, lapse 
of time or both, would reasonably be expected to give rise to any breach or default) by any party 
to any Debt Letter or any definitive document related to the Financing of any provisions of the 
Debt Letters or any definitive document related to the Financing;  

(iii) Parent or any of its Affiliates receives any communication (written or oral) from 
any Person with respect to any (1) actual, potential or threatened breach, default, termination or 
repudiation by any party to the Debt Letters or any definitive document related to the Financing 
of any provisions of the Debt Letters or any definitive document related to the Financing or 
(2) dispute or disagreement between or among any parties to the Debt Letters;  

(iv) any Financing Party refuses to provide or expresses (orally or in writing) an in-
tent to refuse to provide all or any portion of the Financing contemplated by the Debt Letters on 
the terms set forth therein (or expresses (orally or in writing) that such Person does not intend to 
enter into all or any portion of definitive documentation related to the Financing or to consum-
mate the transactions contemplated thereby); or  

(v) there occurs any event or development that could reasonably be expected to ad-
versely impact the ability of Parent or any of its Affiliates to obtain all, or any portion of, the Fi-
nancing contemplated by the Debt Letters on the terms and conditions, in the manner or from the 
sources contemplated by any of the Debt Letters or the definitive documents related to the Fi-
nancing or if at any time for any other reason Parent no longer believes in good faith that it will 
be able to obtain all or any portion of the Financing on the terms and conditions, in the manner or 
from the sources contemplated by any of the Debt Letters or the definitive documents related to 
the Financing.   

(d) As soon as reasonably practicable (but in any event within two (2) Business Days 
after the date the Company delivers to Parent a written request therefor), Parent shall provide any infor-
mation reasonably requested by the Company relating to any circumstance referred to in Sec-
tion 5.04(c)(i)–(v) of the immediately preceding sentence.   

(e) Parent or its Affiliates may amend, modify, terminate, assign or agree to any 
waiver under the Debt Letters (including to add lenders, arrangers, agents, bookrunners, managers and 
other financing sources) without the prior written approval of the Company; provided that Parent shall 
not, and shall cause its Affiliates not to, without Company’s prior written consent, permit any such 
amendment, modification, assignment, termination or waiver to be made to, or consent to any waiver of, 
any provision of or remedy under the Debt Letters which would (1) reduce the aggregate amount of the 
Financing (including by increasing the amount of fees to be paid or original issue discount), (2) impose 
new or additional conditions to the Financing or otherwise expand or render more burdensome to Parent 
or its Affiliates any of the conditions to the Financing or (3) otherwise expand, amend, modify or waive 
any provision of the Debt Letters in a manner that in any such case would reasonably be expected to 
(A) delay or make less likely the funding of the Financing (or satisfaction of the conditions to the Financ-
ing) on the Closing Date, (B) adversely impact the ability of Parent or its Affiliates to enforce its rights 
against the Financing Parties or any other parties to the Debt Letters or the definitive agreements with 
respect thereto or (C) adversely affect the ability of Parent to timely consummate the Merger and the oth-
er transactions contemplated hereby.  In the event that new debt or equity commitment letters or fee let-
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ters are entered into in accordance with any amendment, replacement, supplement or other modification 
of the Debt Letters permitted pursuant to this Section 5.04(e), such new commitment letters or fee letters 
shall be deemed to be a part of the “Financing” and deemed to be the “Debt Letters” for all purposes of 
this Agreement.  Parent shall promptly deliver to the Company copies of any termination, amendment, 
modification, waiver or replacement of the Debt Letters.   

(f) If funds in the amounts set forth in the Debt Letters, or any portion thereof, be-
come unavailable, Parent shall, and shall cause its Affiliates, as promptly as practicable following the oc-
currence of such event to (i) notify the Company in writing thereof, (ii) obtain substitute financing suffi-
cient to enable Parent to consummate the Merger and the other transactions contemplated hereby in ac-
cordance with its terms (the “Substitute Financing”) and (iii) obtain a new financing commitment letter 
that provides for such Substitute Financing and, promptly after execution thereof, deliver to the Company 
true, complete and correct copies of the new commitment letter and the related fee letters (in redacted 
form reasonably satisfactory to the Persons providing such Substitute Financing removing only the fee 
amounts, pricing caps, the rates and amounts included in the “market flex”) and related definitive financ-
ing documents with respect to such Substitute Financing; provided, however, that any such Substitute Fi-
nancing shall not, without the prior written consent of the Company, (1) reduce the aggregate amount of 
the Financing (including by increasing the amount of fees to be paid or original issue discount), 
(2) impose new or additional conditions to the Financing or otherwise expand or render more burdensome 
to Parent or its Affiliates any of the conditions to the Financing or (3) otherwise expand, amend, modify 
or waive any provision of the Debt Letters in a manner that in any such case would reasonably be ex-
pected to (A) delay or make less likely the funding of the Financing (or satisfaction of the conditions to 
the Financing) on the Closing Date, (B) adversely impact the ability of Parent or its Affiliates to enforce 
its rights against the Financing Parties or any other parties to the Debt Letters or the definitive agreements 
with respect thereto or (C) adversely affect the ability of Parent to timely consummate the Merger and the 
other transactions contemplated hereby.  Upon obtaining any commitment for any such Substitute Financ-
ing, such financing shall be deemed to be a part of the “Financing” and any commitment letter for such 
Substitute Financing shall be deemed the “Debt Letters” for all purposes of this Agreement.   

(g) Parent shall pay, or cause to be paid, as the same shall become due and payable, 
all fees and other amounts that become due and payable under the Debt Letters.   

(h) Notwithstanding anything contained in this Agreement to the contrary, Parent 
and Merger Sub expressly acknowledge and agree that neither Parent’s nor Merger Sub’s obligations 
hereunder are conditioned in any manner upon Parent or Merger Sub obtaining the Financing, any Substi-
tute Financing or any other financing.   

SECTION 5.05   Financing Cooperation.   

(a) From the date hereof until the Closing (or the earlier termination of this Agree-
ment pursuant to Section 8.01), subject to the limitations set forth in this Section 5.05, and unless other-
wise agreed by Parent, the Company will use its reasonable best efforts to cooperate with Parent and its 
Affiliates as reasonably requested by Parent in connection with Parent’s arrangement of the Financing 
(which, solely for purposes of this Section 5.05, shall include any alternative equity or debt capital mar-
kets financings contemplated by the Debt Letters).  Such cooperation will include using reasonable best 
efforts to:  

(i) make appropriate officers reasonably available, with appropriate advance notice, 
for participation in bank meetings, due diligence sessions, meetings with ratings agencies and 
road shows, reasonable assistance in the preparation of confidential information memoranda, pri-
vate placement memoranda, prospectuses, presentations and similar documents as may be reason-
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ably requested by Parent or any Financing Party, in each case, with respect to information relating 
to the Company and its Subsidiaries in connection with customary marketing efforts of Parent and 
its Affiliates for all or any portion of the Financing;  

(ii) furnish Parent and the Financing Parties with copies of such financial data with 
respect to the Company and its Subsidiaries which is prepared by the Company in the ordinary 
course of business or can be prepared by the Company without undue burden (with any cost 
thereof to be promptly reimbursed by Parent) as is reasonably requested by Parent or any Financ-
ing Party and is customarily required for the arrangement and syndication of financings similar to 
the Financing committed pursuant to the Debt Letters, including such information necessary to al-
low Parent to prepare pro forma financial statements in accordance with Article 11 of Regulation 
S-X under the Securities Act of 1933, as amended, and identify any such financial information as 
suitable for distribution to “public side” lenders;  

(iii) request that the Company’s independent accountants participate in drafting ses-
sions and accounting due diligence sessions and cooperate with the Financing (including as set 
forth in the Debt Letters as in effect on the date of this Agreement) or in connection with a cus-
tomary offering of securities, including the type described in the Commitment Letter, consistent 
with their customary practice, including requesting that they provide customary consents and 
comfort letters (including “negative assurance” comfort), including in respect of historical finan-
cial statements of the Company, to the extent required in connection with the marketing and syn-
dication of Financing (including as set forth in the Debt Letters as in effect on the date of this 
Agreement) or as are customarily required in an underwritten offering of securities of the type de-
scribed in the Debt Letters, or as may otherwise be required pursuant to applicable Law or the 
rules or regulations of any national securities exchange in connection with the Merger or any al-
ternative financing therefor, and provide customary management letters in connection with the 
foregoing;  

(iv) furnish to legal counsel of Parent and to legal counsel of any Financing Party 
such information as may be reasonably requested by such counsel in connection with any legal 
opinion that such counsel may be required to deliver in connection with such Financing; and 

(v) furnish Parent and the Financing Parties, within five (5) Business Days following 
written request, such documentation and other information as any Financing Party may reasona-
bly determine is required by regulatory authorities under applicable “know your customer” and 
anti-money laundering rules and regulations, including without limitation the PATRIOT Act. 

provided, further, that nothing in this Agreement shall require the Company to cause the delivery of 
(1) legal opinions or reliance letters or any certificate as to solvency or any other certificate necessary for 
the Financing, other than as provided by Section 5.05(a)(iii), (2) any financial information for any period, 
including any audited financial information or any financial information prepared in accordance with 
Regulation S-K or Regulation S-X under the Securities Act of 1933, as amended, in any case in a form 
not customarily prepared by the Company with respect to such period, other than as provided by Sec-
tion 5.05(a)(ii) or (3) any financial information with respect to a month or fiscal period that has not yet 
ended or has ended less than 40 days (or, in the case of a fiscal year, 60 days) prior to the date of such 
request.   

(b) Notwithstanding anything to the contrary contained in this Agreement (including 
this Section 5.05):  (i) nothing in this Agreement (including this Section 5.05) shall require any such co-
operation to the extent that it would (1) require the Company to pay any commitment or other fees, reim-
burse any expenses or otherwise incur any liabilities or give any indemnities prior to the Closing, 
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(2) unreasonably interfere with the ongoing business or operations of the Company or the Company Sub-
sidiaries, (3) require the Company or any of the Company Subsidiaries to enter into or approve any 
agreement or other documentation effective prior to the Closing or agree to any change or modification of 
any existing agreement or other documentation that would be effective prior to the Closing or (4) require 
the Company, any of the Company Subsidiaries or any of their respective boards of directors (or equiva-
lent bodies) to approve or authorize the Financing, and (ii) no action, liability or obligation (including any 
obligation to pay any commitment or other fees or reimburse any expenses) of the Company, its Subsidi-
aries, or any of their respective Representatives under any certificate, agreement, arrangement, document 
or instrument relating to the Financing shall be effective until the Closing.   

(c) Parent shall (i) promptly upon request by the Company, reimburse the Company 
for all of its fees and expenses (including fees and expenses of counsel and accountants) incurred by the 
Company, any of the Company Subsidiaries, any of its or their Representatives in connection with any 
cooperation contemplated by this Section 5.05 and (ii) indemnify and hold harmless the Company, the 
Company Subsidiaries and its and their Representatives against any claim, loss, damage, injury, liability, 
judgment, award, penalty, fine, Tax, cost (including cost of investigation), expense (including fees and 
expenses of counsel and accountants) or settlement payment incurred as a result of, or in connection with, 
such cooperation or the Financing and any information used in connection therewith.   

ARTICLE VI 
 

ADDITIONAL AGREEMENTS  

SECTION 6.01   Preparation of the Proxy Statement; Company Shareholders Meeting.   

(a) The Company shall use its reasonable best efforts to prepare and cause to be filed 
with the SEC no later than sixty (60) days following the date hereof, except to the extent of any delay 
caused by Parent, a proxy statement to be mailed to the shareholders of the Company relating to the 
Company Shareholders Meeting (together with any amendments or supplements thereto, the “Proxy 
Statement”) in preliminary form.  Each of Parent and Merger Sub shall furnish all information concern-
ing itself and its Affiliates to the Company, and provide such other assistance, as may be reasonably re-
quested by the Company or the Company’s outside legal counsel in connection with the preparation, fil-
ing and distribution of the Proxy Statement.   

(b) The Company agrees that (i) none of the information supplied or to be supplied 
by the Company for inclusion or incorporation by reference in the Proxy Statement will, at the date it is 
first mailed to the Company’s shareholders or at the time of the Company Shareholders Meeting, contain 
any untrue statement of a material fact or omit to state any material fact required to be stated therein or 
necessary in order to make the statements therein, in the light of the circumstances under which they are 
made, not misleading and (ii) except with respect to any information supplied to the Company by Parent 
or Merger Sub for inclusion or incorporation by reference in the Proxy Statement, the Proxy Statement 
will comply as to form in all material respects with the requirements of the Exchange Act and the rules 
and regulations of the SEC promulgated thereunder.  Parent and Merger Sub agree that none of the infor-
mation supplied or to be supplied by Parent or Merger Sub for inclusion or incorporation by reference in 
the Proxy Statement will, at the date it is first mailed to the Company’s shareholders or at the time of the 
Company Shareholders Meeting, contain any untrue statement of a material fact or omit to state any mate-
rial fact required to be stated therein or necessary in order to make the statements therein, in the light of 
the circumstances under which they are made, not misleading.   

(c) The Company shall promptly notify Parent after the receipt of any comments 
from the SEC with respect to, or any request from the SEC for amendments or supplements to, the Proxy 
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Statement and shall provide Parent with copies of all correspondence between it and its Affiliates and 
Representatives, on the one hand, and the SEC, on the other hand, and:  

(i) each of the Company and Parent shall use its reasonable best efforts (1) to re-
spond as promptly as reasonably practicable to any comment from the SEC with respect to, or 
any request from the SEC for amendments or supplements to, the Proxy Statement and (2) to 
have the SEC advise the Company as promptly as reasonably practicable that the SEC has no fur-
ther comments on the Proxy Statement;  

(ii) the Company shall file the Proxy Statement in definitive form with the SEC and 
cause such definitive Proxy Statement to be mailed to the shareholders of the Company as 
promptly as reasonably practicable after the SEC advises the Company that the SEC has no fur-
ther comments on the Proxy Statement; and  

(iii) unless the Company Board has made a Company Adverse Recommendation 
Change, the Company shall include the Company Board Recommendation in the preliminary and 
definitive Proxy Statements.   

Notwithstanding anything to the contrary herein, prior to filing the Proxy Statement in 
preliminary form with the SEC, responding to any comment from the SEC with respect to, or any request 
from the SEC for amendments or supplements to, the Proxy Statement or mailing the Proxy Statement in 
definitive form to the shareholders of the Company, the Company shall provide Parent with an opportuni-
ty to review and comment on such document or response and consider in good faith any of Parent’s com-
ments thereon.  Each Party shall use its reasonable best efforts to have the SEC advise the Company, as 
promptly as reasonably practicable after the filing of the preliminary Proxy Statement, that the SEC has 
no further comments on the Proxy Statement, and each of the Company and Parent shall also take any 
other action (except for qualifying to do business in any jurisdiction in which it is not now so qualified) 
required to be taken under the Securities Act, the Exchange Act, any applicable foreign or state securities 
or “blue sky” Laws and the rules and regulations thereunder in connection with the Merger.   

(d) If, prior to the Effective Time, any event occurs with respect to Parent or any Af-
filiate of Parent, or any change occurs with respect to other information supplied by Parent for inclusion 
in the Proxy Statement, that is required to be described in an amendment of, or a supplement to, the Proxy 
Statement, Parent shall promptly notify the Company of such event, and Parent and the Company shall 
cooperate in the prompt filing with the SEC of any necessary amendment or supplement to the Proxy 
Statement so that either such document would not include any misstatement of a material fact or omit to 
state any material fact required to be stated therein or necessary in order to make the statements made 
therein, in the light of the circumstances under which they are made, not misleading, and, as required by 
Law, in disseminating the information contained in such amendment or supplement to the Company’s 
shareholders.  Nothing in this Section 6.01(d) shall limit the obligations of any Party under Sec-
tion 6.01(a).   

(e) If prior to the Effective Time, any event occurs with respect to the Company or 
any Company Subsidiary, or any change occurs with respect to other information supplied by the Compa-
ny for inclusion in the Proxy Statement, that is required to be described in an amendment of, or a supple-
ment to, the Proxy Statement, the Company shall promptly notify Parent of such event, and the Company 
and Parent shall cooperate in the prompt filing with the SEC of any necessary amendment or supplement 
to the Proxy Statement so that either such document would not include any misstatement of a material 
fact or omit to state any material fact required to be stated therein or necessary in order to make the state-
ments made therein, in the light of the circumstances under which they are made, not misleading and, as 
required by Law, in disseminating the information contained in such amendment or supplement to the 
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Company’s shareholders.  Nothing in this Section 6.01(e) shall limit the obligations of any Party under 
Section 6.01(a).   

(f) The Company shall, as soon as practicable after the mailing of the definitive 
Proxy Statement to the shareholders of the Company, duly call, give notice of, convene and hold the 
Company Shareholders Meeting.  Unless the Company Board has made a Company Adverse Recommen-
dation Change, the Company shall use its reasonable best efforts to solicit and secure the Company 
Shareholder Approval as soon as practicable, including postponing or adjourning the Company Share-
holders Meeting to allow additional solicitation of votes if necessary to obtain the Company Shareholder 
Approval.   

(g) Parent shall be responsible for 100% of the fees, costs and expenses (except for 
the fees, costs and expenses of the Company’s advisors), including any filings fees, associated with the 
preparation, filing and mailing of the Proxy Statement.   

SECTION 6.02   Access to Information; Confidentiality.   

(a) Subject to applicable Law and the Confidentiality Agreement, the Company 
shall, and shall cause each of the Company Subsidiaries to, afford to Parent and its Representatives rea-
sonable access (at Parent’s sole cost and expense), during normal business hours and upon reasonable 
advance notice, during the period from the date of this Agreement until the earlier of the Effective Time 
or termination of this Agreement pursuant to Section 8.01, to the Company’s material properties, books, 
contracts, commitments, personnel and records, and during such period, the Company shall, and shall 
cause the Company Subsidiaries to, make available promptly to Parent (i) to the extent not publicly avail-
able, a copy of each material Filing made by it during such period pursuant to the requirements of securi-
ties Laws or filed with or sent to the SEC, the FERC, the FCC, the State Commissions or any other Gov-
ernmental Entity and (ii) all other material information concerning its business, properties and personnel 
as such Parent may reasonably request; provided, however, that the Company may withhold from Parent 
or its Representatives any document or information that the Company believes is subject to the terms of a 
confidentiality agreement with a third party (provided that the Company shall use its commercially rea-
sonable efforts to obtain the required consent of such third party to disclose such document or infor-
mation) or subject to any attorney–client privilege (provided that the Company shall use its commercially 
reasonable best efforts to allow the disclosure of such document or information (or as much of it as possi-
ble) in a manner that does not result in a loss of attorney–client privilege) or is competitively or commer-
cially sensitive (as determined in the Company’s reasonable discretion); provided, further, that Parent and 
its Representatives shall not have the right to collect any air, soil, surface water or ground water samples 
or perform any invasive or destructive air sampling on, under, at or from any of the properties owned, 
leased or operated by the Company or any Company Subsidiary.  Except for incidents caused by the 
Company’s or its Affiliate’s intentional misconduct, Parent shall indemnify the Company and its Affili-
ates and Representatives from, and hold the Company and its Affiliates and Representatives harmless 
against, any and all Claims, losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, 
costs, expenses, including attorneys’ fees and disbursements, and the cost of enforcing this indemnity 
arising out of or resulting from any access provided pursuant to this Section 6.02(a).   

(b) All documents and information exchanged pursuant to this Section 6.02 shall be 
subject to the confidentiality and standstill agreement, dated as of November 24, 2015, between the Com-
pany and Guarantor (the “Confidentiality Agreement”).  If this Agreement is terminated pursuant to 
Section 8.01, the Confidentiality Agreement shall automatically be deemed to be amended and restated 
such that (i) Section 10 (Standstill) of the Confidentiality Agreement shall remain in effect for two 
(2) years after the date of such termination, as if the Parties had never entered into this Agreement, and 
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(ii) the other provisions of the Confidentiality Agreement shall remain in effect for two (2) years after 
such termination, as if the Parties had never entered into this Agreement.  

SECTION 6.03   Further Actions; Regulatory Approvals; Required Actions.   

(a) Subject to the terms and conditions of this Agreement, each of the Parties shall 
take, or cause to be taken, all actions, and do, or cause to be done, and assist and cooperate with the other 
Parties in doing, all things necessary to cause the conditions to the Closing set forth in Article VII to be 
satisfied as promptly as reasonably practicable or to effect the Closing as promptly as reasonably practi-
cable, including (i) making all necessary Filings with Governmental Entities or third parties, (ii) obtaining 
the Required Consents and all other third-party Consents that are necessary, proper or advisable to con-
summate the Merger, (iii) obtaining the Required Statutory Approvals and all other Consents of Govern-
mental Entities that are necessary, proper or advisable to consummate the Merger and (iv) executing and 
delivering any additional instruments that are necessary, proper or advisable to consummate the Merger.  
Parent shall be responsible for 100% of the fees, costs and expenses (except for the fees, costs and ex-
penses of the Company’s advisors), including any filing fees associated with any Filings or Consents con-
templated by this Section 6.03.   

(b) In connection with and without limiting the generality of Section 6.03(a), each of 
Parent and the Company shall:  

(i) make or cause to be made, in consultation and cooperation with the other, (1) an 
appropriate filing of a Notification and Report Form pursuant to the HSR Act relating to the Mer-
ger, following the filing of all initial applications for, and at least six months prior to the reasona-
bly expected date of receipt of, all Required Statutory Approvals, and (2) all draft and final filings 
required in connection with the CFIUS Approval in accordance with 31 C.F.R. Part 800 as 
promptly as practicable after the date of this Agreement;  

(ii) as promptly as practicable after the date of this Agreement, make or cause to be 
made all necessary Filings to the FERC relating to the Merger;  

(iii) as promptly as practicable after the date of this Agreement, make or cause to be 
made all necessary Filings with other Governmental Entities relating to the Merger, including any 
such Filings necessary to obtain any Required Statutory Approval;  

(iv) furnish to the other all assistance, cooperation and information reasonably re-
quired for any such Filing and in order to achieve the effects set forth in this Section 6.03;  

(v) unless prohibited by applicable Law or by a Governmental Entity, give the other 
reasonable prior notice of any such Filing and, to the extent reasonably practicable, of any com-
munication with any Governmental Entity relating to the Merger (including with respect to any of 
the actions referred to in this Section 6.03(b)) and, to the extent reasonably practicable, permit the 
other to review and discuss in advance, and consider in good faith the views of, and secure the 
participation of, the other in connection with any such Filing or communication;  

(vi) respond as promptly as practicable under the circumstances to any inquiries re-
ceived from any Governmental Entity or any other authority enforcing applicable Antitrust Laws 
for additional information or documentation in connection with antitrust, competition or similar 
matters (including a “second request” under the HSR Act) and not extend any waiting period un-
der the HSR Act or enter into any agreement with any such Governmental Entity or other authori-
ties not to consummate the Merger, except with the prior written consent of the other Party;  
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(vii) provide any information requested by CFIUS or any other agency or branch of 
the U.S. government in connection with the CFIUS review or investigation of the transactions 
contemplated by this Agreement; and  

(viii) unless prohibited by applicable Law or a Governmental Entity, to the extent 
commercially reasonably practicable, (1) not participate in or attend any formal meeting with any 
Governmental Entity in respect of the Merger without the other Party, (2) keep the other Party 
apprised with respect to any meeting or substantive conversation with any Governmental Entity 
in respect of the Merger, (3) cooperate in the filing of any substantive memoranda, white papers, 
filings, correspondence or other written communications explaining or defending this Agreement 
or the Merger, articulating any regulatory or competitive argument or responding to requests or 
objections made by any Governmental Entity and (4) furnish the other Party with copies of all 
substantive correspondence, Filings and communications (and memoranda setting forth the sub-
stance thereof) between it and its Affiliates and their respective Representatives on the one hand, 
and any Governmental Entity or members of any Governmental Entity’s staff, on the other hand, 
with respect to this Agreement or the Merger; provided that the Parties shall be permitted to re-
dact any correspondence, Filing or communication to the extent such correspondence, Filing or 
communication contains commercially sensitive information.   

(c) Parent shall not, and shall cause its Affiliates not to, take any action, including 
acquiring any asset, property, business or Person (by way of merger, consolidation, share exchange, in-
vestment, other business combination, asset, stock or equity purchase, or otherwise), that could reasona-
bly be expected to adversely affect obtaining or making any Consent or Filing contemplated by this Sec-
tion 6.03 or the timely receipt thereof.  In furtherance of and without limiting any of Parent’s covenants 
and agreements under this Section 6.03, Parent shall use its reasonable best efforts to avoid or eliminate 
each and every impediment that may be asserted by a Governmental Entity pursuant to any Antitrust Law 
with respect to the Merger or in connection with granting any Required Statutory Approval so as to ena-
ble the Closing to occur as soon as reasonably possible; provided, however, that notwithstanding the fore-
going or any other provision of this Agreement, Parent and its Affiliates shall not be obligated to, and 
Company shall not and shall cause the Company Subsidiaries not to, take any action or to agree or con-
sent to or accept any terms, conditions, liabilities, obligations, commitments, sanctions or undertakings in 
connection with any Required Statutory Approval that, individually or in the aggregate, would be reason-
ably likely to have a material adverse effect on the business, properties, financial condition or results of 
operations of Liberty Utilities and its Subsidiaries (including for such purpose, the Company and its Sub-
sidiaries), taken as a whole (a “Burdensome Effect”).  Subject to the foregoing limitation, such reasona-
ble best efforts shall include the following:  

(i) defending through litigation on the merits, including appeals, any Claim asserted 
in any court or other proceeding by any Person, including any Governmental Entity, that seeks to 
or could prevent or prohibit or impede, interfere with or delay the consummation of the Closing;  

(ii) proposing, negotiating, committing to and effecting, by consent decree, hold sep-
arate order or otherwise, the sale, divestiture, licensing or disposition of any assets or businesses 
of Parent or its Affiliates or the Company or the Company Subsidiaries, including entering into 
customary ancillary agreements on commercially reasonable terms relating to any such sale, di-
vestiture, licensing or disposition;  

(iii) agreeing to any limitation on the conduct of Parent or its Affiliates (including, af-
ter the Closing, the Surviving Corporation and the Company Subsidiaries);  
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(iv) not withdrawing and/or refiling any HSR Act submission, extending any waiting 
period or entering into any agreement or understanding with any Governmental Entity without 
consulting and obtaining written consent from the Company; and 

(v) agreeing to take any other action as may be required by a Governmental Entity in 
order to effect each of the following: (1) obtaining all Required Statutory Approvals as soon as 
reasonably possible and in any event before the End Date, (2) avoiding the entry of, or having va-
cated, lifted, dissolved, reversed or overturned any Judgment, whether temporary, preliminary or 
permanent, that is in effect that prohibits, prevents or restricts consummation of, or impedes, in-
terferes with or delays, the Closing and (3) effecting the expiration or termination of any waiting 
period, which would otherwise have the effect of preventing, prohibiting or restricting consum-
mation of the Closing or impeding, interfering with or delaying the Closing.   

(d) Parent shall promptly notify the Company and the Company shall notify Parent 
of any notice or other communication from any Person alleging that such Person’s Consent is or may be 
required in connection with the Merger. 

SECTION 6.04   Transaction Litigation.  The Company shall promptly notify Parent 
of any shareholder litigation arising from this Agreement or the Merger that is brought against the Com-
pany or members of the Company Board (“Transaction Litigation”).  The Company shall reasonably 
consult with Parent with respect to the defense or settlement of any Transaction Litigation and shall not 
settle any Transaction Litigation without Parent’s consent (not to be unreasonably withheld, conditioned 
or delayed).   

SECTION 6.05   Section 16 Matters.  Prior to the Effective Time, the Company shall 
take all such steps as may be required to cause any dispositions of Company Common Stock (including 
derivative securities with respect to Company Common Stock) directly resulting from the Merger by each 
individual who will be subject to the reporting requirements of Section 16(a) of the Exchange Act with 
respect to the Company immediately prior to the Effective Time to be exempt under Rule 16b-3 promul-
gated under the Exchange Act.   

SECTION 6.06   Governance Matters.   

(a) Parent shall cause the Surviving Corporation and its Utility Subsidiaries to main-
tain their combined headquarters in the location of such headquarters as of immediately prior to the Clos-
ing.   

(b) Upon the Effective Time, the Joplin headquarters of the Company shall become 
the headquarters of Parent and, following the Effective Time, Parent will cause to be transitioned to Par-
ent management responsibilities for the distribution utility operations of Parent’s Affiliates in the sur-
rounding geographic region (including Arkansas, Iowa, Illinois, Kansas, Missouri, Oklahoma and Texas), 
to establish the Joplin headquarters as a regional leadership hub in the broader organization of Parent and 
its utility Affiliates. 

(c) Upon the Effective Time, Parent will take all necessary action (i) to cause to be 
appointed to the board of directors of Parent the current members of the Company’s board of directors, 
and (ii) to cause the Chief Executive Officer of the Company to be appointed as the chief executive of-
ficer of Parent, with customary responsibility for the selection of the senior leadership team of Parent and 
its utility Subsidiaries. 
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(d) Following the Effective Time, Parent will cause the governance and nominating 
committee of the board of directors of Guarantor to consider current members of the Company’s board of 
directors as candidates to fill vacancies on Guarantor’s board of directors, including vacancies resulting 
from an expected expansion of Guarantor’s board of directors. 

(e) Parent shall cause the Surviving Corporation and the Company Subsidiaries to 
maintain and operate their respective businesses under the “Empire District” brand for a period of at least 
five (5) years following the Effective Time, provided that such use may also include “a Liberty Utilities 
company” or similar co-branding designation. 

(f) From and after the Effective Time, Parent shall cause the Surviving Corporation 
and the Company Subsidiaries to maintain historic levels of community involvement and charitable con-
tributions and support in the existing service territories of the Company and the Company Subsidiaries, 
including as set forth on Section 6.06(f) of the Company Disclosure Letter. 

SECTION 6.07   Public Announcements.  Except with respect to (a) a Company Ad-
verse Recommendation Change or as otherwise permitted by Section 5.03(e), (b) any dispute between or 
among the Parties regarding this Agreement or the transactions contemplated hereby, and (c) a press re-
lease or other public statement that is consistent in all material respects with previous press releases, pub-
lic disclosures or public statements made by a Party in accordance with this Agreement, including in in-
vestor conference calls, SEC Filings, Q&As or other publicly disclosed documents, in each case under 
this clause (c), to the extent such disclosure is still accurate, Parent and the Company shall consult with 
each other before issuing, and give each other the opportunity to review and comment upon, any press 
release or other written public statement with respect to this Agreement or the Merger and shall not (and 
shall cause its respective Affiliates not to) issue any such press release or make any such written public 
statement prior to such consultation, except as such Party reasonably concludes may be required by appli-
cable Law, court process or by obligations pursuant to any listing agreement with any national securities 
exchange or national securities quotation system.  The Company and Parent agree that the initial press 
release to be issued with respect to this Agreement or Merger shall be in the form agreed to by the Parties 
prior to the date hereof.  Nothing in this Section 6.07 shall limit the ability of any Party to make internal 
announcements to its respective employees that are consistent in all material respects with the prior public 
disclosures regarding the transactions contemplated by this Agreement.   

SECTION 6.08   Fees, Costs and Expenses.  Except as provided otherwise in this 
Agreement, including Section 5.05(c), Section 6.01(g), Section 6.03(a), Section 9.15 and Article VIII, all 
fees, costs and expenses incurred in connection with this Agreement and the transactions contemplated 
hereby shall be paid by the Party incurring such fees, costs or expenses, whether or not the Closing oc-
curs.   

SECTION 6.09   Indemnification, Exculpation and Insurance.   

(a) Parent agrees that all rights to indemnification, advancement of expenses and ex-
culpation from liabilities for acts or omissions occurring at or prior to the Effective Time now existing in 
favor of the current or former directors, officers or employees of the Company and the Company Subsidi-
aries as provided in their respective Organization Documents and any indemnification or other similar 
Contracts of the Company or any Company Subsidiary, in each case, as in effect on the date of this 
Agreement, shall continue in full force and effect in accordance with their terms (it being agreed that after 
the Closing such rights shall be mandatory rather than permissive, if applicable), and Parent shall cause 
the Surviving Corporation and the Company Subsidiaries to perform their respective obligations thereun-
der.  Without limiting the foregoing, from and after the Effective Time, the Surviving Corporation agrees 
that it will indemnify and hold harmless each individual who is as of the date of this Agreement, or who 
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becomes prior to the Effective Time, a director, officer or employee of the Company or any Company 
Subsidiary or who is as of the date of this Agreement, or who thereafter commences prior to the Effective 
Time, serving at the request of the Company or any Company Subsidiary as a director, officer or employ-
ee of another Person (the “Company Indemnified Parties”), against all claims, losses, liabilities, damag-
es, judgments, inquiries, fines and reasonable fees, costs and expenses, including attorneys’ fees and dis-
bursements, incurred in connection with any Claim, whether civil, criminal, administrative or investiga-
tive (including with respect to matters existing or occurring at or prior to the Effective Time (including 
this Agreement and the transactions and actions contemplated hereby)), arising out of or pertaining to the 
fact that the Company Indemnified Party is or was a director, officer or employee of the Company or any 
Company Subsidiary or is or was serving at the request of the Company or any Company Subsidiary as a 
director, officer or employee of another Person, whether asserted or claimed prior to, at or after the Effec-
tive Time, to the fullest extent permitted under applicable Law.  In the event of any such Claim, (i) each 
Company Indemnified Party will be entitled to advancement of expenses incurred in the defense of any 
such Claim from Parent within ten (10) Business Days after receipt by Parent from the Company Indem-
nified Party of a request therefor; provided that any Person to whom expenses are advanced provides an 
undertaking, if and only to the extent required by applicable Law or the Surviving Corporation’s Organi-
zational Documents, to repay such advances if it is ultimately determined by final adjudication that such 
person is not entitled to indemnification and (ii) the Surviving Corporation shall cooperate in good faith 
in the defense of any such matter.   

(b) In the event that Parent or the Surviving Corporation or any of its successors or 
assigns (i) consolidates with or merges into any other Person and is not the continuing or surviving corpo-
ration or entity of such consolidation or merger or (ii) transfers or conveys all or substantially all of its 
properties and assets to any Person, then, and in each such case, Parent or the Surviving Corporation, as 
the case may be, shall cause proper provision to be made so that the successors and assigns of Parent or 
the Surviving Corporation, as the case may be, assume the covenants and agreements set forth in this Sec-
tion 6.09.   

(c) For a period of six (6) years from and after the Effective Time, the Surviving 
Corporation shall either cause to be maintained in effect the current policies of directors’ and officers’ 
liability insurance and fiduciary liability insurance maintained by the Company or its Subsidiaries or pro-
vide substitute policies for the Company and its current and former directors and officers who are current-
ly covered by the directors’ and officers’ and fiduciary liability insurance coverage currently maintained 
by the Company, in either case, of not less than the existing coverage and having other terms not less fa-
vorable to the insured persons than the directors’ and officers’ liability insurance and fiduciary liability 
insurance coverage currently maintained by the Company with respect to claims arising from facts or 
events that occurred on or before the Effective Time (with insurance carriers having at least an “A” rating 
by A.M. Best with respect to directors’ and officers’ liability insurance and fiduciary liability insurance), 
except that in no event shall the Surviving Corporation be required to pay with respect to such insurance 
policies in respect of any one policy year more than 300% of the aggregate annual premium most recently 
paid by the Company prior to the date of this Agreement (the “Maximum Amount”), and if the Surviv-
ing Corporation is unable to obtain the insurance required by this Section 6.09(c) it shall obtain as much 
comparable insurance as possible for the years within such six (6) year period for an annual premium 
equal to the Maximum Amount, in respect of each policy year within such period.  In lieu of such insur-
ance, prior to the Closing Date the Company may, at its option but following consultation with Parent, 
purchase a “tail” directors’ and officers’ liability insurance policy and fiduciary liability insurance policy 
for the Company and its current and former directors, officers and employees who are currently covered 
by the directors’ and officers’ and fiduciary liability insurance coverage currently maintained by the 
Company, such tail to provide coverage in an amount not less than the existing coverage and to have oth-
er terms substantially comparable (and not less favorable) to the insured persons than the directors’ and 
officers’ liability insurance and fiduciary liability insurance coverage currently maintained by the Com-
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pany with respect to claims arising from facts or events that occurred on or before the Effective Time for 
a period of not less than six (6) years; provided that in no event shall the cost of any such tail policy in 
respect of any one policy year exceed the Maximum Amount.  The Surviving Corporation shall maintain 
such policies in full force and effect, and continue to honor the obligations thereunder.   

(d) The provisions of this Section 6.09 (i) shall survive consummation of the Merger, 
(ii) are intended to be for the benefit of, and will be enforceable by, each indemnified or insured party 
(including the Company Indemnified Parties), his or her heirs and his or her representatives and (iii) are in 
addition to, and not in substitution for, any other rights to indemnification or contribution that any such 
Person may have by contract or otherwise.   

(e) From and after the Effective Time, Parent shall guarantee the prompt payment of 
the obligations of the Surviving Corporation and the Company Subsidiaries under this Section 6.09.   

SECTION 6.10   Employee Matters.   

(a) During the period commencing at the Effective Time and ending on the two 
(2) year anniversary of the Effective Time (the “Continuation Period”), Parent shall, and shall cause the 
Surviving Corporation to, provide each individual who is employed by the Company or a Company Sub-
sidiary immediately prior to the Effective Time and who remains employed thereafter by the Surviving 
Corporation, Parent or any of their Affiliates (each, a “Company Employee”) who is not covered by a 
Company Union Contract and who remains a Company Employee with (i) a base salary or wage rate that 
is no less favorable than that provided to the Company Employee immediately prior to the Effective 
Time, (ii) aggregate incentive compensation opportunities that are substantially comparable, in the aggre-
gate, to those provided to the Company Employee immediately prior to the Effective Time and 
(iii) employee benefits that are substantially comparable, in the aggregate, to those provided to the Com-
pany Employee immediately prior to the Effective Time.  During the three-year period following the Con-
tinuation Period, Parent shall, or shall cause the Surviving Corporation or its other Affiliates to, treat 
Company Employees with respect to the payment of base salary or wage rate, incentive compensation 
opportunities, employee benefits and severance benefits no less favorably in the aggregate than similarly 
situated employees of the Parent and its Affiliates.  Prior to the third anniversary of the Closing Date, Par-
ent shall not, and shall cause the Surviving Corporation to not, terminate or amend in any manner that is 
materially adverse to the participants therein, any of the Company Benefit Plans listed on Section 6.10(a) 
of the Company Disclosure Letter.  During the three-year period following the third anniversary of the 
Closing Date, subject to Section 6.10(d)(ii), Parent shall, or shall cause the Surviving Corporation to, treat 
retirees of the Company and its Subsidiaries with respect to the provision of post-retirement welfare bene-
fits no less favorably than similarly situated retirees of the Parent and its Affiliates.  As soon as practica-
ble following the end of the fiscal year in which the Effective Time occurs, Parent shall, or shall cause the 
Surviving Corporation or its other Affiliates to, pay each Company Employee who remains employed 
with the Surviving Corporation, Parent or any of their Affiliates through the applicable payment date an 
annual cash bonus for such fiscal year in an amount determined based on the level of attainment of the 
applicable performance criteria under the bonus plan in which such Company Employee participated as of 
immediately prior to the Effective Time.   

(b) With respect to each Company Employee who is covered by a Company Union 
Contract, Parent shall, and shall cause the Surviving Corporation to, continue to honor the Company Un-
ion Contracts, in each case as in effect at the Effective Time, in accordance with their terms (it being un-
derstood that this sentence shall not be construed to limit the ability of Parent or the Surviving Corpora-
tion to amend or terminate any such Company Union Contract, to the extent permitted by the terms of the 
applicable Company Union Contract and applicable Law).  The provisions of this Section 6.10 shall be 
subject to any applicable provisions of the Company Union Contracts and applicable Law in respect of 
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such Company Employee, to the extent the provisions of this Section 6.10 are inconsistent with or other-
wise in conflict with the provisions of any such Company Union Contract or applicable Law.   

(c) At the Effective Time, Parent shall, or shall cause the Surviving Corporation to, 
assume and honor in accordance with their terms all of the Company’s and all of the Company Subsidiar-
ies’ employment, severance, retention, termination and change-in-control plans, policies, programs, 
agreements and arrangements (including any change-in-control severance agreement or other arrangement 
between the Company and any Company Employee) maintained by the Company or any Company Sub-
sidiary, in each case, as in effect at the Effective Time, including with respect to any payments, benefits 
or rights arising as a result of the Merger (either alone or in combination with any other event), it being 
understood that this sentence shall not be construed to limit the ability of Parent or the Surviving Corpora-
tion to amend or terminate any such plans, policies, programs, agreements, or arrangements, to the extent 
permitted by the terms of the applicable plan, policy, program, agreement or arrangement.  For purposes 
of any Company Benefit Plan or Company Benefit Agreement containing a definition of “change in con-
trol,” “change of control” or similar term that relates to a transaction at the level of the Company, the 
Closing shall be deemed to constitute a “change in control,” “change of control” or such similar term.   

(d) With respect to all employee benefit plans of Parent, the Surviving Corporation 
or any of their Affiliates, including any “employee benefit plan” (as defined in Section 3(3) of ERISA) 
(including any vacation, paid time-off and severance plans), each Company Employee’s service with the 
Company or any Company Subsidiary (as well as service with any predecessor employer of the Company 
or any such Company Subsidiary, to the extent service with the predecessor employer was recognized by 
the Company or such Company Subsidiary and is accurately reflected within a Company Employee’s rec-
ords) shall be treated as service with Parent, the Surviving Corporation or any of their Affiliates for all 
purposes, including determining eligibility to participate, level of benefits, vesting and benefit accruals, 
except (i) to the extent that such service was not recognized under the corresponding Company Benefit 
Plan immediately prior to the Effective Time, (ii) for purposes of any defined benefit retirement plan, any 
retiree welfare benefit plan, any grandfathered or frozen plan or any plan under which similarly situated 
employees of Parent and its Affiliates do not receive credit for prior service or (iii) to the extent that such 
recognition would result in any duplication of benefits for the same period of service.   

(e) Parent shall, and shall cause the Surviving Corporation to, use commercially rea-
sonable efforts to waive, or cause to be waived, any pre-existing condition limitations, exclusions, active-
ly at work requirements and waiting periods under any welfare benefit plan maintained by Parent, the 
Surviving Corporation or any of their Affiliates in which Company Employees (and their eligible depend-
ents) will be eligible to participate from and after the Effective Time, except to the extent that such pre-
existing condition limitations, exclusions, actively-at-work requirements and waiting periods would not 
have been satisfied or waived under the corresponding Company Benefit Plan immediately prior to the 
Effective Time.  Parent shall, or shall cause the Surviving Corporation to, use commercially reasonable 
efforts to recognize the dollar amount of all co-payments, deductibles and similar expenses incurred by 
each Company Employee (and his or her eligible dependents) during the calendar year in which the Effec-
tive Time occurs for purposes of satisfying such year’s deductible and co-payment limitations under the 
relevant welfare benefit plans in which they will be eligible to participate from and after the Effective 
Time.   

(f) Notwithstanding anything to the contrary herein, the provisions of this Sec-
tion 6.10 are solely for the benefit of the parties to this Agreement, and no provision of this Section 6.10 
is intended to, or shall, constitute the establishment or adoption of or an amendment to any employee 
benefit plan for purposes of ERISA or otherwise and no Company Personnel or any other individual asso-
ciated therewith shall be regarded for any purpose as a third-party beneficiary of this Agreement or have 
the right to enforce the provisions hereof including in respect of continued employment (or resumed em-
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ployment).  Nothing contained herein shall alter the at-will employment relationship of any Company 
Employee.   

SECTION 6.11   Merger Sub.   

(a) Prior to the Effective Time, Merger Sub shall not engage in any activity of any 
nature except for activities related to or in furtherance of the Merger.   

(b) Parent hereby (i) guarantees the due, prompt and faithful payment performance 
and discharge by Merger Sub of, and compliance by Merger Sub with, all of the covenants and agree-
ments of Merger Sub under this Agreement and (ii) agrees to take all actions necessary, proper or advisa-
ble to ensure such payment, performance and discharge by Merger Sub hereunder.   

SECTION 6.12   Takeover Statutes.  If any Takeover Statute or similar statute or regu-
lation becomes applicable to this Agreement or the Merger, the Company and the Company Board shall 
grant such approvals and take such actions as are reasonably appropriate to ensure that the Merger may be 
consummated as promptly as practicable on the terms contemplated by this Agreement.   

SECTION 6.13   Stock Exchange De-Listing.  Prior to the Closing Date, the Company 
shall cooperate with Parent and use reasonable best efforts to take, or cause to be taken, all actions, and do 
or cause to be done all things, reasonably necessary, proper or advisable on its part under applicable Laws 
and rules and policies of the NYSE to enable the delisting by the Surviving Corporation of the Company 
Common Stock from the NYSE and the deregistration of the Company Common Stock under the 
Exchange Act as promptly as practicable after the Effective Time. 

SECTION 6.14   Resolution of Impediments.   

(a) In the event that, prior to the End Date, any Required Statutory Approval has 
been denied or has been obtained but has or would be reasonably likely to have a Burdensome Effect, or 
any Legal Restraint has been imposed with respect to any Required Statutory Approval (each, a “Failed 
Condition”), then the Parties shall promptly confer in good faith regarding and, from the date of such 
occurrence until the earlier of the End Date or the date that is sixty (60) days following such occurrence, 
shall use reasonable best efforts to promptly agree upon a strategy to cause the conditions specified in 
Section 7.01 to be satisfied, which may include appropriate changes to this Agreement or to the transac-
tions contemplated hereby; provided, however, that no Party shall in any circumstances be obligated to 
alter or change the amount or form of the Merger Consideration.  Following written agreement, if any, of 
the Parties with respect to changes to this Agreement or to the transactions contemplated hereby to ad-
dress a Failed Condition, the Parties shall use their reasonable best efforts to promptly give effect to and 
implement such agreement, cause the conditions specified in Section 7.01 to be satisfied, and effect the 
Closing as promptly as reasonably practicable.  Notwithstanding any other provision of this Agreement, 
no Party shall have the right to terminate this Agreement on the basis of a Failed Condition (i) during the 
period specified in the first sentence of this Section 6.14(a), or (ii) if such Party has failed to comply with 
its obligations under this Section 6.14(a), or (iii) following written agreement, if any, of the Parties with 
respect to changes to this Agreement or to the transactions contemplated hereby to address such Failed 
Condition, except as expressly provided in such written agreement. 

(b) In the event that Parent determines in good faith that any Required Statutory Ap-
proval that is required as a result of any business or assets of the Company and its Subsidiaries that gener-
ated less than ten percent (10%) of the consolidated revenues of the Company in its most recent fiscal 
year is not reasonably likely to be obtained prior to the End Date (as extended pursuant to any other pro-
vision of this Agreement), or if obtained is reasonably likely to impose conditions or requirements that are 
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materially burdensome in relation to the financial contributions of such business or assets, then upon the 
written request of Parent the Company shall, and shall cause the Company Subsidiaries to, reasonably 
cooperate with Parent to structure and pursue a disposition (whether by liquidation, dissolution, merger, 
consolidation, equity sale, asset sale, reorganization, recapitalization or otherwise) of such business or 
assets, to be effected only upon or following the Closing.  Parent shall use its reasonable efforts to struc-
ture and arrange for such a disposition as promptly as reasonably practicable.  

ARTICLE VII 
 

CONDITIONS PRECEDENT  

SECTION 7.01   Conditions to Each Party’s Obligation to Effect the Transactions.  
The obligation of each Party to effect the Closing is subject to the satisfaction or waiver (by such Party) at 
or prior to the Closing of the following conditions:  

(a) Company Shareholder Approval.  The Company Shareholder Approval shall 
have been obtained.   

(b) Required Statutory Approvals.  The Required Statutory Approvals, including the 
expiration or termination of any waiting period applicable to the Merger under the HSR Act, shall have 
been obtained at or prior to the Effective Time, such approvals shall have become Final Orders and, un-
less waived by Parent, such approvals shall not, individually or in the aggregate, have or be reasonably 
likely to have a Burdensome Effect.  For purposes of this Section 7.01(b), a “Final Order” means a 
Judgment by the relevant Governmental Entity that (1) has not been reversed, stayed, enjoined, set aside, 
annulled or suspended and is in full force and effect, (2) with respect to which, if applicable, any manda-
tory waiting period prescribed by Law before the Merger may be consummated has expired and (3) as to 
which all conditions to the consummation of the Merger prescribed by Law have been satisfied.   

(c) No Legal Restraints.  No Law and no Judgment, whether preliminary, temporary 
or permanent, shall be in effect that prevents, makes illegal or prohibits the consummation of the Merger 
(any such Law or Judgment, a “Legal Restraint”).   

SECTION 7.02   Conditions to Obligations of the Company.  The obligation of the 
Company to effect Closing is further subject to the satisfaction or waiver (by the Company) at or prior to 
the Closing of the following conditions:  

(a) Representations and Warranties.  The representations and warranties of Parent 
and Merger Sub contained herein shall be true and correct (without giving effect to any limitation as to 
“materiality” or “Parent Material Adverse Effect” set forth therein) at and as of the Effective Time as if 
made at and as of such time (except to the extent expressly made as of an earlier date, in which case as of 
such earlier date), except where the failure of any such representation or warranty to be true and correct 
(without giving effect to any limitation as to “materiality” or “Parent Material Adverse Effect” set forth 
therein), individually or in the aggregate, has not had and would not reasonably be expected to have a 
Parent Material Adverse Effect.   

(b) Performance of Covenants and Agreements of Parent and Merger Sub.  Parent 
and Merger Sub shall have performed in all material respects all material covenants and agreements re-
quired to be performed by them under this Agreement at or prior to the Closing.   
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(c) Officer’s Certificate.  The Company shall have received a certificate signed on 
behalf of Parent by an executive officer of Parent certifying the satisfaction by Parent and Merger Sub of 
the conditions set forth in Section 7.02(a) and Section 7.02(b).   

SECTION 7.03   Conditions to Obligations of Parent and Merger Sub.  The obliga-
tions of Parent and Merger Sub to consummate the Merger is further subject to the satisfaction or waiver 
(by Parent and Merger Sub) at or prior to the Closing of the following conditions:  

(a) Representations and Warranties.  (i) The representations and warranties of the 
Company contained herein (except for the representations and warranties contained in Section 3.03) shall 
be true and correct (without giving effect to any limitation as to “materiality” or “Company Material Ad-
verse Effect” set forth therein) at and as of the Effective Time as if made at and as of such time (except to 
the extent expressly made as of an earlier date, in which case as of such earlier date), except where the 
failure of any such representation or warranty to be true and correct (without giving effect to any limita-
tion as to “materiality” or “Company Material Adverse Effect” set forth therein), individually or in the 
aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Ef-
fect, and (ii) the representations and warranties of the Company contained in Section 3.03 shall be true 
and correct at and as of the Closing Date as if made at and as of such time (except to the extent expressly 
made as of an earlier date, in which case as of such earlier date), except where the failure of any such rep-
resentation or warranty to be true and correct would be de minimis.   

(b) Performance of Covenants and Agreements of the Company.  The Company shall 
have performed in all material respects all material covenants and agreements required to be performed 
by it under this Agreement at or prior to the Closing.   

(c) Absence of Company Material Adverse Effect.  Since the date of this Agreement, 
no fact, circumstance, effect, change, event or development that, individually or in the aggregate, has had 
or would reasonably be expected to have Company Material Adverse Effect shall have occurred and be 
continuing.   

(d) Officer’s Certificate.  Parent shall have received a certificate signed on behalf of 
the Company by an executive officer of the Company certifying the satisfaction by the Company of the 
conditions set forth in Section 7.03(a), Section 7.03(b) and Section 7.03(c).   

ARTICLE VIII 
 

TERMINATION, AMENDMENT AND WAIVER  

SECTION 8.01   Termination Rights.   

(a) Termination by Mutual Consent.  The Company and Parent shall have the right to 
terminate this Agreement at any time prior to the Effective Time, whether before or after receipt of the 
Company Shareholder Approval, by mutual written consent.   

(b) Termination by Either the Company or Parent.  Each of the Company and Parent 
shall have the right to terminate this Agreement, at any time prior to the Effective Time, whether before 
or after the receipt of the Company Shareholder Approval, if:  

(i) the Closing shall not have occurred by 5:00 p.m. New York City time on Febru-
ary 9, 2017 (the “End Date”); provided that if, prior to the End Date, all of the conditions to the 
Closing set forth in Article VII except for any condition set forth in Section 7.01(b) or Sec-
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tion 7.01(c) have been satisfied or waived, as applicable, or shall then be capable of being satis-
fied, the End Date automatically shall be extended to a date that is six (6) months after the End 
Date and, if so extended, such later date shall be the End Date; provided, further, that neither the 
Company nor Parent may terminate this Agreement if it (or, in the case of Parent, Merger Sub) is 
in breach of any of its covenants or agreements and such breach has caused or resulted in either 
(1) the failure to satisfy the conditions to the obligations of the terminating Party to consummate 
the Merger set forth in Article VII prior to the End Date or (2) the failure of the Closing to have 
occurred prior to the End Date;  

(ii) the condition set forth in Section 7.01(c) is not satisfied and the Legal Restraint 
giving rise to such nonsatisfaction is permanent (rather than preliminary or temporary) and has 
become final and nonappealable; provided, however, that the right to terminate this Agreement 
under this Section 8.01(b)(ii) shall not be available to any Party whose failure to comply with any 
provision of this Agreement has been the cause of, or materially contributed to, either the imposi-
tion of such Legal Restraint or the failure of such Legal Restraint to be resisted, resolved, lifted or 
vacated, as applicable; or  

(iii) the Company Shareholder Approval is not obtained at the Company Shareholders 
Meeting duly convened (unless such Company Shareholders Meeting has been adjourned, in 
which case at the final adjournment thereof).   

(c) Termination by the Company.  The Company shall have the right to terminate 
this Agreement:  

(i) in the event that the Company Board has made a Company Adverse Recommen-
dation Change on the basis of a Superior Company Proposal or a Company Intervening Event, so 
long as (1) the Company has complied in all material respects with its obligations under Sec-
tion 5.03(c) and (2) the Company prior to or concurrently with such termination (A) solely in the 
case of a termination due to a Company Adverse Recommendation Change on the basis of a Su-
perior Company Proposal, enters into a Company Acquisition Agreement with respect to such 
Superior Company Proposal and (B) pays to Parent the Company Termination Fee in accordance 
with Section 8.02(b)(ii); provided, however, that the Company shall not have the right to termi-
nate this Agreement under this Section 8.01(c)(i) after the Company Shareholder Approval is ob-
tained at the Company Shareholders Meeting;  

(ii) if Parent or Merger Sub breaches or fails to perform any of its covenants or 
agreements contained herein, or if any of the representations or warranties of Parent or Merger 
Sub contained herein fails to be true and correct, which breach or failure (1) would give rise to 
the failure of a condition set forth in Section 7.01, Section 7.02(a) or Section 7.02(b), as applica-
ble, and (2) is not reasonably capable of being cured by Parent or Merger Sub by the End Date (as 
it may be extended pursuant to this Agreement) or is not cured by Parent within thirty (30) days 
after receiving written notice from the Company of such breach or failure; provided, however, 
that the Company shall not have the right to terminate this Agreement under this Sec-
tion 8.01(c)(ii) if the Company is then in breach of any covenant or agreement contained herein 
or any representation or warranty of the Company contained herein then fails to be true and cor-
rect such that the conditions set forth in Section 7.03(a) or Section 7.03(b), as applicable, could 
not then be satisfied; or  

(iii) if (1) all of the conditions set forth in Section 7.01, Section 7.02 and Section 7.03 
have been satisfied or waived in accordance with this Agreement as of the date that the Closing 
should have been consummated pursuant to Section 1.03 (except for those conditions that by their 
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terms are to be satisfied at the Closing), (2) Parent and Merger Sub do not complete the Closing 
on the day that the Closing should have been consummated pursuant to Section 1.03, (3) a Fi-
nancing Failure has occurred and (4) Parent and Merger Sub fail to consummate the Closing 
within five (5) Business Days following their receipt of written notice from the Company request-
ing such consummation.   

(d) Termination by Parent.  Parent shall have the right to terminate this Agreement:  

(i) in the event that the Company Board or a committee thereof has made a Compa-
ny Adverse Recommendation Change; provided, however, that Parent shall not have the right to 
terminate this Agreement under this Section 8.01(d) after the Company Shareholder Approval is 
obtained at the Company Shareholders Meeting; or  

(ii) if the Company breaches or fails to perform any of its covenants or agreements 
contained herein, or if any of the representations or warranties of the Company contained herein 
fails to be true and correct, which breach or failure (1) would give rise to the failure of a condition 
set forth in Section 7.01, Section 7.03(a) or Section 7.03(b), as applicable, and (2) is not reasona-
bly capable of being cured by the Company by the End Date (as it may be extended pursuant to 
this Agreement) or is not cured by the Company within thirty (30) days after receiving written no-
tice from Parent of such breach or failure; provided, however, that Parent shall not have the right 
to terminate this Agreement under this Section 8.01(d)(ii) if Parent is then in breach of any cove-
nant or agreement contained herein or any representation or warranty of Parent contained herein 
then fails to be true and correct such that the conditions set forth in Section 7.02(a) or Sec-
tion 7.02(b), as applicable, could not then be satisfied.   

SECTION 8.02   Effect of Termination; Termination Fees.   

(a) In the event of termination of this Agreement by either Parent or the Company as 
provided in Section 8.01, this Agreement shall forthwith become void and have no effect, without any 
liability or obligation on the part of the Company or Parent (or any shareholder, Affiliate or Representa-
tive thereof), whether arising before or after such termination, based on, arising out of or relating to this 
Agreement or the negotiation, execution, performance or subject matter hereof (whether in contract or in 
tort or otherwise, or whether at law (including at common law or by statute) or in equity), except for 
(i) Section 5.05(c), Section 6.01(g), the last sentence of Section 6.02(a), the last sentence of Sec-
tion 6.02(b), the last sentence of Section 6.03(a), Section 6.08, this Section 8.02 and Article IX, which 
provisions shall survive such termination and (ii) subject to Section 8.02(d), liability of any Party (wheth-
er or not the terminating Party) for any Willful Breach of this Agreement prior to such termination but 
solely to the extent such liability arises out of a Willful Breach by such Party of any covenant or agree-
ment set forth herein that gave rise to the failure of a condition set forth in Article VII.  The liabilities de-
scribed in the preceding sentence shall survive the termination of this Agreement.   

(b) Termination Fees.   

(i) If (1) (A) either Parent or the Company terminates this Agreement pursuant to 
Section 8.01(b)(i) and, at the time of such termination, any of the conditions set forth in Sec-
tion 7.01(b) or, in connection with the Required Statutory Approvals, Section 7.01(c) shall have 
not been satisfied and such conditions, if waivable by Parent, shall not have been waived by Par-
ent, (B) either Parent or the Company terminates this Agreement pursuant to Section 8.01(b)(ii) 
(if and only if, the applicable Legal Restraint giving rise to such termination arises in connection 
with the Required Statutory Approvals) or (C) the Company terminates this Agreement pursuant 
to Section 8.01(c)(ii) based on a failure by Parent to perform its covenants or agreements under 
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Section 6.03, and in each case of the foregoing clauses (A), (B) and (C), at the time of such ter-
mination, all other conditions to the Closing set forth in Section 7.01(a), Section 7.03(a), Sec-
tion 7.03(b) and Section 7.03(c) shall have been satisfied or waived (except for (I) those condi-
tions that by their nature are to be satisfied at the Closing but which conditions would be satisfied 
or would be capable of being satisfied if the Closing Date were the date of such termination or 
(II) those conditions that have not been satisfied as a result of a breach of this Agreement by Par-
ent), or (2) the Company terminates this Agreement pursuant to Section 8.01(c)(iii), then Parent 
shall pay to the Company a fee of Sixty-Five Million United States Dollars ($65,000,000) in cash 
(the “Parent Termination Fee”).  Parent shall pay the Parent Termination Fee to the Company 
(to an account designated in writing by the Company) no later than three (3) Business Days after 
the date of the applicable termination. 

(ii) If the Company terminates this Agreement pursuant to Section 8.01(c)(i) or Par-
ent terminates this Agreement pursuant to Section 8.01(d)(i), the Company shall pay to Parent a 
fee of Fifty-Three Million United States Dollars ($53,000,000) in cash (the “Company Termina-
tion Fee”).  The Company shall pay the Company Termination Fee to Parent (to an account des-
ignated in writing by Parent) prior to or concurrently with such termination of this Agreement by 
the Company pursuant to Section 8.01(c)(i) or no later than three (3) Business Days after the date 
of such termination of this Agreement by Parent pursuant to Section 8.01(d)(i).   

(iii) If (1) either (A) Parent or the Company terminates this Agreement pursuant to 
Section 8.01(b)(iii),  prior to the Company Shareholders Meeting a Company Takeover Proposal 
shall have been publicly disclosed, and as of the Company Shareholders Meeting such Company 
Takeover Proposal shall not have been withdrawn, or (B) Parent or the Company terminates this 
Agreement pursuant to Section 8.01(b)(i), prior to such termination a Company Takeover Pro-
posal shall have been publicly disclosed, and as of such termination the Company Shareholders 
Meeting shall not have been held and such Company Takeover Proposal shall not have been 
withdrawn, or (C) Parent terminates this Agreement pursuant to Section 8.01(d)(ii) (solely with 
respect to breach of or failure to perform a covenant), prior to such termination a Company Take-
over Proposal shall have been publicly disclosed, and as of such termination such Company 
Takeover Proposal shall not have been withdrawn, and (2) within nine (9) months after the termi-
nation of this Agreement, the Company shall have entered into a definitive agreement with re-
spect to, or consummated, a Company Takeover Proposal (whether or not the same Company 
Takeover Proposal referred to in clause (1)), then the Company shall pay the Company Termina-
tion Fee to Parent (to an account designated in writing by Parent) within two (2) Business Days 
after the earlier of the date the Company enters into such definitive agreement or consummates 
such Company Takeover Proposal.  For purposes of clause (2) of this Section 8.02(b)(iii), the 
term “Company Takeover Proposal” shall have the meaning assigned to such term in Sec-
tion 5.01, except that the applicable percentage in the definition of “Company Takeover Pro-
posal” shall be “more than 50%” rather than “20% or more.”  

(c) The Parties acknowledge that the agreements contained in Section 8.02(b) are an 
integral part of the transactions contemplated by this Agreement, and that, without these agreements, the 
parties would not enter into this Agreement.  If Parent (or the Guarantor pursuant to the Guarantee) fails 
to promptly pay an amount due pursuant to Section 8.02(b)(i), or the Company fails to promptly pay an 
amount due pursuant to Section 8.02(b)(ii) or Section 8.02(b)(iii), and, in order to obtain such payment, 
Parent, on the one hand, or the Company, on the other hand, commences a Claim that results in a Judg-
ment against the Company for the amount set forth in Section 8.02(b)(ii) or Section 8.02(b)(iii), or any 
portion thereof, or a Judgment against Parent (or the Guarantor pursuant to the Guarantee) for the amount 
set forth in Section 8.02(b)(i), or any portion thereof, the Company shall pay to Parent, on the one hand, 
or Parent (or the Guarantor pursuant to the Guarantee) shall pay to the Company, on the other hand, its 
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costs and expenses (including reasonable attorneys’ fees and the fees and expenses of any expert or con-
sultant engaged by the Company) in connection with such Claim, together with interest on the amount of 
such payment from the date such payment was required to be made until the date of payment at the “U.S. 
Prime Rate” as quoted by the Wall Street Journal in effect on the date such payment was required to be 
made.  Any amount payable pursuant to Section 8.02(b) shall be paid by the applicable Party by wire 
transfer of same-day funds prior to or on the date such payment is required to be made under Sec-
tion 8.02(b).   

(d) Without limiting any rights of the Company under Section 9.10 prior to the ter-
mination of this Agreement pursuant to Section 8.01, if this Agreement is terminated under circumstances 
in which Parent (or the Guarantor pursuant to the Guarantee) is obligated to pay the Parent Termination 
Fee under Section 8.02(b)(i), upon payment of the Parent Termination Fee and, if applicable, the costs 
and expenses of the Company pursuant to Section 8.02(c) in accordance herewith, neither Parent nor the 
Guarantor shall have any further liability with respect to this Agreement or the transactions contemplated 
hereby to the Company or the holders of the Company Common Stock, and payment of the Parent Termi-
nation Fee and such costs and expenses by Parent (or the Guarantor pursuant to the Guarantee) shall be 
the Company’s sole and exclusive remedy for any Claims, losses, liabilities, damages, judgments, inquir-
ies, fines and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, suffered 
or incurred by the Company, the Company Subsidiaries or any other Person in connection with this 
Agreement, the transactions contemplated hereby (and the termination thereof) or any matter forming the 
basis for such termination, and the Company shall not have, and expressly waives and relinquishes, any 
other right, remedy or recourse (whether in contract or in tort or otherwise, or whether at law (including at 
common law or by statute) or in equity) with respect to this Agreement or the transactions contemplated 
hereby, including against any Financing Source Party; provided that, regardless of whether Parent pays or 
is obligated to pay the Parent Termination Fee, nothing in this Section 8.02(d) shall release Parent from 
liability for a Willful Breach of this Agreement.  If this Agreement is terminated under circumstances in 
which the Company is obligated to pay the Company Termination Fee under Section 8.02(b)(ii) or Sec-
tion 8.02(b)(iii), upon payment of the Company Termination Fee and, if applicable, the costs and expens-
es of Parent pursuant to Section 8.02(c) in accordance herewith, the Company shall have no further liabil-
ity with respect to this Agreement or the transactions contemplated hereby to Parent, Merger Sub or any 
of their respective Affiliates or Representatives, and payment of the Company Termination Fee and such 
costs and expenses by the Company shall be Parent’s sole and exclusive remedy for any Claims, losses, 
liabilities, damages, judgments, inquiries, fines and reasonable fees, costs and expenses, including attor-
neys’ fees and disbursements, suffered or incurred by Parent, Parent’s Affiliates and any other Person in 
connection with this Agreement, the transactions contemplated hereby (and the termination thereof) or 
any matter forming the basis for such termination, and Parent and Merger Sub shall not have, and each 
expressly waives and relinquishes, any other right, remedy or recourse (whether in contract or in tort or 
otherwise, or whether at law (including at common law or by statute) or in equity) with respect to this 
Agreement or the transactions contemplated hereby.  The Parties acknowledge and agree that in no event 
shall the Company or Parent, as applicable, be required to pay the Company Termination Fee or the Par-
ent Termination Fee, as applicable, on more than one occasion.   

(e) For purposes of this Agreement, “Willful Breach” means a breach that is a con-
sequence of an act or omission undertaken by the breaching Party with the Knowledge that the taking of 
or the omission of taking such act would, or would reasonably be expected to, cause or constitute a mate-
rial breach of this Agreement; provided that, without limiting the meaning of Willful Breach, the Parties 
acknowledge and agree that any failure by any Party to consummate the Merger and the other transactions 
contemplated hereby after the applicable conditions to the closing set forth in Article VII have been satis-
fied or waived (except for those conditions that by their nature are to be satisfied at the Closing, which 
conditions would be capable of being satisfied at the time of such failure to consummate the Merger) shall 
constitute a Willful Breach of this Agreement.  Parent and Merger Sub acknowledge and agree that, with-
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out in any way limiting the Company’s rights under Section 9.10, recoverable damages of the Company 
hereunder shall not be limited to reimbursement of expenses or out-of-pocket costs but shall also include 
the benefit of the bargain lost by the shareholders of the Company (including “lost premium”), taking into 
consideration relevant matters, including the total amount payable to the Company’s shareholders under 
this Agreement and the time value of money, which, in each case, shall be deemed in such event to be 
damages of the Company and shall be recoverable by the Company on behalf of its shareholders.   

SECTION 8.03   Amendment.  This Agreement may be amended by the parties at any 
time before or after receipt of the Company Shareholder Approval; provided, however, that (a) after re-
ceipt of the Company Shareholder Approval, there shall be made no amendment that by Law requires fur-
ther approval by the shareholders of the Company without the further approval of such shareholders, 
(b) no amendment shall be made to this Agreement after the Effective Time, (c) except as provided 
above, no amendment of this Agreement shall require the approval of the shareholders of Parent or the 
shareholders of the Company and (d) no amendments to or waivers of any DFS Provision shall be effec-
tive without the written consent of the Financing Parties.  This Agreement may not be amended except by 
an instrument in writing signed on behalf of each of the Parties.   

SECTION 8.04   Extension; Waiver.  At any time prior to the Effective Time, the par-
ties may, subject to Section 8.03(a), (a) extend the time for the performance of any of the obligations or 
other acts of the other parties, (b) waive any inaccuracies in the representations and warranties contained 
herein or in any document delivered pursuant to this Agreement, (c) waive compliance with any cove-
nants and agreements contained herein or (d) waive the satisfaction of any of the conditions contained 
herein.  Any agreement on the part of a party to any such extension or waiver shall be valid only if set 
forth in an instrument in writing signed on behalf of such Party.  The failure of any party to this Agree-
ment to assert any of its rights under this Agreement or otherwise shall not constitute a waiver of such 
rights.   

SECTION 8.05   Procedure for Termination, Amendment, Extension or Waiver.  A 
termination of this Agreement pursuant to Section 8.01, an amendment of this Agreement pursuant to 
Section 8.03 or an extension or waiver pursuant to Section 8.04 shall, in order to be effective, require, in 
the case of the Company, Parent or Merger Sub, action by its respective board of directors or the duly au-
thorized designee of its board of directors.  Termination of this Agreement prior to the Effective Time 
shall not require the approval of the shareholders of the Company.  The Party desiring to terminate this 
Agreement pursuant to Section 8.01 shall give written notice of such termination to the other Parties in 
accordance with Section 9.02, specifying the provision of this Agreement pursuant to which such termina-
tion is effected.   

ARTICLE IX 
 

GENERAL PROVISIONS  

SECTION 9.01   Nonsurvival of Representations, Warranties, Covenants and Agree-
ments; Contractual Nature of Representations and Warranties.  None of the representations or warranties 
contained herein or in any instrument delivered pursuant to this Agreement shall survive, and all rights, 
Claims and causes of action (whether in contract or in tort or otherwise, or whether at law (including at 
common law or by statute) or in equity) with respect thereto shall terminate at, the Effective Time.  Ex-
cept for any covenant or agreement that by its terms contemplates performance after the Effective Time, 
none of the covenants or agreements of the Parties contained herein shall survive, and all rights, Claims 
and causes of action (whether in contract or in tort or otherwise, or whether at law (including at common 
law or by statute) or in equity) with respect to such covenants and agreements shall terminate at, the Ef-
fective Time.  The Parties hereby acknowledge and agree that (a) all representations and warranties set 
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forth in this Agreement are contractual in nature only, (b) if any such representation or warranty (as modi-
fied by the applicable Disclosure Letter) should prove untrue, the Parties’ only rights, Claims or causes of 
action shall be to exercise the specific rights set forth in Section 7.02(a), Section 7.03(a), Sec-
tion 8.01(c)(ii) and Section 8.01(d)(ii), as and if applicable, and (c) the Parties shall have no other rights, 
Claims or causes of action (whether in contract or in tort or otherwise, or whether at law (including at 
common law or by statute) or in equity) based on, arising out of or related to any such untruth of any such 
representation or warranty.   

SECTION 9.02   Notices.  All notices and other communications under this Agree-
ment shall be in writing and shall be deemed given (a) when delivered personally by hand (with written 
confirmation of receipt by other than automatic means, whether electronic or otherwise), (b) when sent by 
facsimile or email (with written confirmation of transmission) or (c) one (1) Business Day following the 
day sent by an internationally recognized overnight courier (with written confirmation of receipt), in each 
case, at the following addresses, facsimile numbers and email addresses (or to such other address, fac-
simile number or email address as a Party may have specified by notice given to the other Party pursuant 
to this provision):  

To Parent or Merger Sub: 

Liberty Utilities (Central) Co. 
c/o Algonquin Power & Utilities Corp. 
354 Davis Rd, Suite 100  
Oakville, Ontario, Canada L6J 2X1 
Attn: Chief Executive Officer 
Facsimile: (905) 465-4514 

with a copy (which shall not constitute notice) to: 

Liberty Utilities (Central) Co. 
c/o Algonquin Power & Utilities Corp. 
354 Davis Rd, Suite 100  
Oakville, Ontario, Canada L6J 2X1 
Attn: Chief General Counsel 
Facsimile: (905) 465-4540 

and with a copy (which shall not constitute notice) to: 

Husch Blackwell LLP 
4801 Main Street, Suite 1000 
Kansas City, Missouri 64112 
Attn: James G. Goettsch 
Facsimile: (816) 983-8080 

To the Company: 
 
The Empire District Electric Company 
602 S. Joplin Avenue 
Joplin, Missouri 64801 
Attn: Chief Executive Officer 
Facsimile:  (417) 625-5169 
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with a copy (which shall not constitute notice) to: 
 
Cahill Gordon & Reindel LLP  
80 Pine Street 
New York, New York 10005 
Attn:  Michael Sherman 
Facsimile:  (212) 378-2598 
 
SECTION 9.03   Definitions.  For purposes of this Agreement, each capitalized term 

has the meaning given to it, or specified, in Exhibit A.   

SECTION 9.04   Interpretation.   

(a) Time Periods.  When calculating the period of time before which, within which 
or following which any act is to be done or step taken pursuant to this Agreement, (i) the date that is the 
reference date in calculating such period shall be excluded and (ii) if the last day of such period is a not a 
Business Day, the period in question shall end on the next succeeding Business Day.   

(b) Dollars.  Unless otherwise specifically indicated, any reference herein to $ means 
U.S. dollars.   

(c) Gender and Number.  Any reference herein to gender shall include all genders, 
and words imparting the singular number only shall include the plural and vice versa.   

(d) Articles, Sections and Headings.  When a reference is made herein to an Article 
or a Section, such reference shall be to an Article or a Section of this Agreement unless otherwise indicat-
ed.  The table of contents and headings contained herein are for reference purposes only and shall not af-
fect in any way the meaning or interpretation of this Agreement.   

(e) Include.  Whenever the words “include,” “includes” or “including” are used here-
in, they shall be deemed to be followed by the words “without limitation.”  

(f) Hereof.  The words “hereof,” “hereto,” “hereby,” “herein” and “hereunder” and 
words of similar import when used herein shall refer to this Agreement as a whole and not to any particu-
lar provision of this Agreement.   

(g) Extent.  The word “extent” in the phrase “to the extent” shall mean the degree to 
which a subject or other thing extends, and such phrase shall not mean simply “if.”  

(h) Contracts; Laws.  Any Contract or Law defined or referred to herein means such 
Contract or Law as from time to time amended, modified or supplemented, unless otherwise specifically 
indicated.   

(i) Persons.  References to a person are also to its permitted successors and assigns.   

(j) Exhibits and Disclosure Letters.  The Exhibits to this Agreement and the Disclo-
sure Letters are hereby incorporated and made a part hereof and are an integral part of this Agreement.  
Each of the Company and Parent may, at its option, include in the Company Disclosure Letter or the Par-
ent Disclosure Letter, respectively, items that are not material in order to avoid any misunderstanding, and 
such inclusion, or any references to dollar amounts herein or in the Disclosure Letters, shall not be 
deemed to be an acknowledgement or representation that such items are material, to establish any stand-
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ard of materiality or to define further the meaning of such terms for purposes of this Agreement or other-
wise.  Any matter set forth in any section of the Disclosure Letters shall be deemed to be referred to and 
incorporated in any section to which it is specifically referenced or cross-referenced and also in all other 
sections of such Disclosure Letter to which such matter’s application or relevance is reasonably apparent.  
Any capitalized term used in any Exhibit or any Disclosure Letter but not otherwise defined therein shall 
have the meaning given to such term herein.   

(k) Reflected On or Set Forth In.  An item arising with respect to a specific represen-
tation, warranty, covenant or agreement shall be deemed to be “reflected on” or “set forth in” the Compa-
ny Financial Statements included in the Company Reports, to the extent any such phrase appears in such 
representation, warranty, covenant or agreement if (i) there is a reserve, accrual or other similar item un-
derlying a number on such balance sheet or financial statement reasonably related to the subject matter of 
such representation or (ii) such item and the amount thereof is otherwise reasonably identified on such 
balance sheet or financial statement (or the notes thereto).   

SECTION 9.05   Severability.  If any term or other provision of this Agreement is in-
valid, illegal or incapable of being enforced by any rule or Law, or public policy, all other conditions and 
provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic or 
legal substance of the transactions contemplated hereby is not affected in any manner materially adverse 
to any Party or such Party waives its rights under this Section 9.05 with respect thereto.  Upon any deter-
mination that any term or other provision is invalid, illegal or incapable of being enforced, the Parties 
shall negotiate in good faith to modify this Agreement so as to effect the original intent of the Parties as 
closely as possible in an acceptable manner to the end that transactions contemplated by this Agreement 
are fulfilled to the extent possible.   

SECTION 9.06   Counterparts.  This Agreement may be executed in one or more 
counterparts (including by means of facsimile or email in.pdf format), all of which shall be considered 
one and the same agreement, and shall become effective when one or more counterparts have been signed 
by each of the Parties and delivered to the other Parties.   

SECTION 9.07   Entire Agreement; No Third-Party Beneficiaries.  This Agreement, 
taken together with the Company Disclosure Letter, the Gurantee and the Confidentiality Agreement, 
constitutes the entire agreement, and supersedes all prior agreements and understandings, both written and 
oral, between or among the Parties with respect to the Merger.  Except (a) for the right of the Company on 
behalf of its shareholders to pursue damages (including claims for damages contemplated by the last sen-
tence of Section 8.02(e)) in the event of Parent’s or Merger Sub’s breach of this Agreement (whether or 
not this Agreement has been terminated pursuant to Article VIII), and (b) after the Effective Time, for 
Section 2.01, Section 2.02, Section 2.03, the last sentence of Section 6.02(a) and Section 6.09, each Party 
agrees that (i) their respective representations, warranties, covenants and agreements set forth herein are 
solely for the benefit of the other Parties, in accordance with and subject to the terms of this Agreement 
and (ii) this Agreement is not intended to, and does not, confer upon any Person other than the Parties any 
rights or remedies hereunder, including the right to rely upon the representations and warranties set forth 
herein.  The Financing Parties and each of their respective Affiliates and their respective current, former 
and future direct or indirect equity holders, controlling persons, stockholders, agents, Affiliates, members, 
managers, general or limited partners, assignees or representatives (collectively, the “Financing Source 
Parties”) shall be express third-party beneficiaries with respect to Section 8.02(d), Section 8.03, this Sec-
tion 9.07, Section 9.08, Section 9.11(b), Section 9.12 and Section 9.14 (collectively, the “DFS Provi-
sions”).   

SECTION 9.08   Governing Law.  This Agreement, and all Claims or causes of action 
of the Parties (whether in contract or in tort or otherwise, or whether at law (including at common law or 
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by statute) or in equity) that may be based on, arise out of or relate to this Agreement or the negotiation, 
execution, performance or subject matter hereof, shall be governed by and construed in accordance with 
the laws of the State of Delaware, without regard to principles of conflict of laws; provided, that, except 
as otherwise set forth in the Debt Letters as in effect as of the date of this Agreement, all matters relating 
to the interpretation, construction, validity and enforcement (whether at law, in equity, in contract, in tort, 
or otherwise) against any of the Financing Source Parties in any way relating to the Debt Letters or the 
performance thereof or the Financing, shall be exclusively governed by, and construed in accordance 
with, the domestic Law of the State of New York without giving effect to any choice or conflict of law 
provision or rule whether of the State of New York or any other jurisdiction that would cause the applica-
tion of Law of any jurisdiction other than the State of New York.   

SECTION 9.09   Assignment.  Neither this Agreement nor any of the rights, interests 
or obligations under this Agreement shall be assigned, in whole or in part, by operation of law or other-
wise, by any of the Parties without the prior written consent of the other Parties.  Any purported assign-
ment without such consent shall be void; provided that Parent may make as assignment of its rights (but 
not its obligations) under this Agreement to any Financing Party without the prior written consent of the 
Company.  Subject to the preceding sentences, this Agreement will be binding upon, inure to the benefit 
of, and be enforceable by, the Parties and their respective successors and assigns.   

SECTION 9.10   Specific Enforcement.  The Parties acknowledge and agree that ir-
reparable damage would occur in the event that any of the provisions of this Agreement were not per-
formed in accordance with their specific terms or were otherwise breached and that monetary damages, 
even if available, would not be an adequate remedy therefor.  It is accordingly agreed that, at any time 
prior to the termination of this Agreement pursuant to Article VIII, the Parties shall be entitled to an in-
junction or injunctions to prevent breaches of this Agreement and to enforce specifically the performance 
of terms and provisions of this Agreement, including the right of a Party to cause each other Party to con-
summate the Merger and the other transactions contemplated by this Agreement, in any court referred to 
in Section 9.11, without proof of actual damages (and each Party hereby waives any requirement for the 
securing or posting of any bond in connection with such remedy), this being in addition to any other rem-
edy to which they are entitled at law or in equity.  The Parties further agree not to assert that a remedy of 
specific enforcement is unenforceable, invalid, contrary to Law or inequitable for any reason, nor to assert 
that a remedy of monetary damages would provide an adequate remedy for any such breach.  If any Party 
brings any Claim to enforce specifically the performance of the terms and provisions of this Agreement 
when expressly available to such Party pursuant to the terms of this Agreement, then, notwithstanding 
anything to the contrary herein, the End Date shall automatically be extended by the period of time be-
tween the commencement of such Claim and the date on which such Claim is fully and finally resolved.   

SECTION 9.11   Jurisdiction; Venue.   

(a) All Claims arising from, under or in connection with this Agreement shall be 
raised to and exclusively determined by the Court of Chancery of the State of Delaware or, if such court 
disclaims (or does not have) jurisdiction, the U.S. District Court for the District of Delaware, to whose 
jurisdiction and venue the Parties unconditionally consent and submit.  Each Party hereby irrevocably and 
unconditionally waives any objection to the laying of venue of Claim arising out of this Agreement in 
such courts and hereby further irrevocably and unconditionally waives and agree not to plead or claim in 
any such court that any such Claim brought in any such court has been brought in an inconvenient forum.  
Each Party further agree that service of any process, summons, notice or document by U.S. registered 
mail to the respective addresses set forth in Section 9.02 hereof shall be effective service of process for 
any Claim brought against such Party in any such court.   
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(b) Notwithstanding anything to the contrary in this Agreement (including this Sec-
tion 9.11), each Party agrees that it will not bring or support any action, cause of action, claim, cross-
claim or third-party claim of any kind or description, whether in law or in equity, whether in contract or in 
tort or otherwise, against the Financing Source Parties in any way relating to this Agreement, including 
any dispute arising out of the Debt Letters or the performance thereof or the Financing, in any forum oth-
er than the Supreme Court of the State of New York, County of New York, or, if under applicable law 
exclusive jurisdiction is vested in the Federal courts, the United States District Court for the Southern 
District of New York (and of the appropriate appellate courts therefrom).   

SECTION 9.12   Waiver of Jury Trial.  EACH PARTY HEREBY WAIVES, TO 
THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE 
TO A TRIAL BY JURY IN RESPECT OF ANY SUIT, ACTION OR OTHER PROCEEDING 
ARISING OUT OF THIS AGREEMENT OR THE MERGER (INCLUDING ANY PROCEEDING 
AGAINST THE FINANCING SOURCE PARTIES ARISING OUT OF OR RELATED TO THE 
TRANSACTIONS CONTEMPLATED HEREBY, THE DEBT LETTERS, THE FINANCING OR 
THE PERFORMANCE OF SERVICES WITH RESPECT THERETO).  EACH PARTY 
(A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER 
PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH PARTY WOULD 
NOT, IN THE EVENT OF ANY ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE 
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES 
HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVER AND CERTIFICATIONS IN THIS SECTION 9.12.   

SECTION 9.13   Construction.  Each of the Parties has participated in the drafting and 
negotiation of this Agreement.  If an ambiguity or question of intent or interpretation arises, this Agree-
ment must be construed as if it is drafted by all the Parties, and no presumption or burden of proof shall 
arise favoring or disfavoring any Party by virtue of authorship of any of the provisions of this Agreement.   

SECTION 9.14   Financing Sources.  Notwithstanding anything to the contrary con-
tained in this Agreement, except for claims by Parent or the Merger Sub against the Financing Source 
Parties pursuant to the Debt Letters and any definitive documents related thereto, (a) none of the Parties 
nor any of their respective Subsidiaries, Affiliates, directors, officers, employees, agents, partners, man-
agers, members or stockholders shall have any rights or claims against any Financing Source Party, in any 
way relating to this Agreement or any of the transactions contemplated by this Agreement, or in respect of 
any oral representations made or alleged to have been made in connection herewith or therewith, includ-
ing any dispute arising out of or relating in any way to the Debt Letters or the performance thereof or the 
financings contemplated thereby, whether at law or equity, in contract, in tort or otherwise and (b) no Fi-
nancing Source Party shall have any liability (whether in contract, in tort or otherwise) to any Party or any 
of their respective subsidiaries, Affiliates, directors, officers, employees, agents, partners, managers, 
members or stockholders for any obligations or liabilities of any Party under this Agreement or for any 
claim based on, in respect of, or by reason of, the transactions contemplated hereby and thereby or in re-
spect of any oral representations made or alleged to have been made in connection herewith or therewith, 
including any dispute arising out of or relating in any way to the Debt Letters or the performance thereof 
or the financings contemplated thereby, whether at law or equity, in contract, in tort or otherwise.     

SECTION 9.15   Transfer Taxes.  All transfer, documentary, sales, use, stamp, regis-
tration and other such Taxes and fees (including penalties and interest) incurred in connection with the 
Merger and the other transactions contemplated by this Agreement shall be paid by Parent and Merger 
Sub when due. 

[SIGNATURE PAGES FOLLOW] 

Appendix B



 

 

IN WITNESS WHEREOF, the Parties have duly executed this Agreement, each as of the 
date first written above.   

THE EMPIRE DISTRICT ELECTRIC COMPANY 
 
 
By: /s/ Brad Beecher  
 Name:  Brad Beecher 
 Title:  President and Chief Executive Officer 
 
 
LIBERTY UTILITIES (CENTRAL) CO. 
 
 
By: /s/ Gregory S. Sorensen  
 Name:  Gregory S. Sorensen 
 Title:  President 
 
 
By: /s/ Richard Leehr  
 Name:  Richard Leehr 
 Title:  Chief Financial Officer 
 
 
LIBERTY SUB CORP. 
 
 
By: /s/ Gregory S. Sorensen  
 Name:  Gregory S. Sorensen 
 Title:  President 
 
 
By: /s/ Richard Leehr  
 Name:  Richard Leehr 
 Title:  Chief Financial Officer 
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EXHIBIT A 

DEFINED TERMS 

Section 1.01 Certain Defined Terms.  For purposes of this Agreement, each of the follow-
ing terms has the meaning specified in this Section 1.01 of Exhibit A:  

“Affiliate” of any Person means another Person that directly or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common control with, such first Person.  For 
purposes of this definition, “control” (including the terms “controlled by” and “under common control 
with”) means the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of such Person, whether through ownership of voting securities, by contract or 
otherwise.  For the avoidance of doubt, Emera, Inc. and its subsidiaries shall not be deemed to be Affili-
ates of Parent or Merger Sub. 

“Antitrust Laws” means the Sherman Act, as amended, the Clayton Act, as amended, 
the HSR Act, the Federal Trade Commission Act, as amended, all applicable state, foreign or suprana-
tional antitrust Laws and all other applicable Laws issued by a Governmental Entity that are designed or 
intended to prohibit, restrict or regulate actions having the purpose or effect of monopolization or restraint 
of trade or lessening of competition through merger or acquisition.   

“Business Day” means any day except for (a) a Saturday or a Sunday or (b) a day on 
which banking and savings and loan institutions are authorized or required by Law to be closed in New 
York, New York.   

“CFIUS” means the Committee on Foreign Investment in the United States.   

“CFIUS Approval” means (a) a written notice issued by CFIUS that it has concluded a 
review or investigation of the notification voluntarily provided pursuant to the DPA, with respect to the 
transactions contemplated by this Agreement and has terminated all action under Section 721 of the DPA 
or (b) if CFIUS has sent a report to the President of the United States requesting the President’s decision 
and (i) the President has announced a decision not to take any action to suspend or prohibit the transac-
tions contemplated by this Agreement or (ii) having received a report from CFIUS requesting the Presi-
dent’s decision, the President has not taken any action after fifteen (15) days from the date the President 
received such report from CFIUS.   

“Claim” means any demand, claim, suit, action, legal proceeding (whether at law or in 
equity) or arbitration.   

“Code” means the Internal Revenue Code of 1986, as amended.   

“Company Benefit Agreement” means each employment, consulting, bonus, incentive 
or deferred compensation, equity or equity-based compensation, severance, change-in-control, retention, 
termination or other material Contract between the Company or any Company Subsidiary, on the one 
hand, and any Company Personnel, on the other hand.   

“Company Benefit Plan” means each (a) employee benefit plan (as defined in Sec-
tion 3(3) of ERISA, whether or not subject to ERISA) or post-retirement or employment health or medi-
cal plan, program, policy or arrangement, (b) bonus, incentive or deferred compensation or equity or equi-
ty-based compensation plan, program, policy or arrangement, (c) severance, change-in control, retention 
or termination plan, program, policy or arrangement or (d) other compensation, pension, retirement, sav-
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ings or other benefit plan, program, policy or arrangement, in each case, sponsored, maintained, contrib-
uted to or required to be maintained or contributed to by the Company or any Company Subsidiary for the 
benefit of any Company Personnel, or for which the Company or any Company Subsidiary has any direct 
or indirect liability.   

“Company Commonly Controlled Entity” means any person or entity that, together 
with the Company, is treated as a single employer under Section 414 of the Code.   

“Company Material Adverse Effect” means any fact, circumstance, effect, change, 
event or development that has a material adverse effect on the business, properties, financial condition or 
results of operations of the Company and the Company Subsidiaries, taken as a whole; provided that no 
fact, circumstance, effect, change, event or development resulting from or arising out of any of the fol-
lowing, individually or in the aggregate, shall constitute or be taken into account in determining whether a 
Company Material Adverse Effect has occurred: (a) any change or condition affecting any industry in 
which the Company or any Company Subsidiary operates, including electric generating, transmission or 
distribution industries or the natural gas distribution, production or transmission industries (including, in 
each case, any changes in the operations thereof); (b) system-wide changes or developments in electric 
transmission or distribution systems; (c) any change in customer usage patterns or customer selection of 
third-party suppliers for electricity; (d) any change affecting any economic, legislative or political condi-
tion or any change affecting any securities, credit, financial or other capital markets condition, in each 
case in the United States, in any foreign jurisdiction or in any specific geographical area; (e) any failure in 
and of itself by the Company or any Company Subsidiary to meet any internal or public projection, budg-
et, forecast, estimate or prediction in respect of revenues, earnings or other financial or operating metrics 
for any period; (f) any change attributable to the announcement, execution or delivery of this Agreement 
or the pendency of the Merger, including (i) any action taken by the Company or any Company Subsidi-
ary that is required or contemplated pursuant to this Agreement, or is consented to by Parent, or any ac-
tion taken by Parent or any Affiliate thereof, to obtain any Consent from any Governmental Entity to the 
consummation of the Merger and the result of any such actions, (ii) any Claim arising out of or related to 
this Agreement (including shareholder litigation), (iii) any adverse change in supplier, employee, financ-
ing source, shareholder, regulatory, partner or similar relationships resulting therefrom or (iv) any change 
that arises out of or relates to the identity of Parent or any of its Affiliates as the acquirer of the Company; 
(g) any change or condition affecting the market for commodities, including any change in the price or 
availability of commodities; (h) any change in the market price, credit rating or trading volume of shares 
of Company Common Stock on the NYSE or any change affecting the ratings or the ratings outlook for 
the Company or any Company Subsidiary, (i) any change in applicable Law, regulation or GAAP (or au-
thoritative interpretation thereof); (j) geopolitical conditions, the outbreak or escalation of hostilities, any 
act of war, sabotage or terrorism, or any escalation or worsening of any such act of war, sabotage or ter-
rorism threatened or underway as of the date of this  Agreement; (k) any fact, circumstance, effect, 
change, event or development resulting from or arising out of or affecting the national, regional, state or 
local engineering or construction industries or the wholesale or retail markets for commodities, materials 
or supplies (including equipment supplies, steel, concrete, electric power, fuel, coal, natural gas, water or 
coal transportation) or the hedging markets therefor, including any change in commodity prices; (l) any 
hurricane, tornado, ice storm, tsunami, flood, earthquake or other natural disaster or weather-related 
event, circumstance or development; (m) any finding of fact or order contained in any FERC, the FCC or 
any State Commission Judgment issued prior to the date hereof and applicable to the Company or the 
Company Subsidiaries; (n) any change or effect arising from (i) any rate cases, including the Proceedings, 
(ii) any requirements imposed by any Governmental Entities as a condition to obtaining the Company 
Required Statutory Approvals or the Parent Required Statutory Approvals or (iii) any other requirements 
or restrictions imposed by the FERC, the FCC or the State Commissions on the Company or the Compa-
ny Subsidiaries; or (o) any fact, circumstance, effect, change, event or development that results from any 
shutdown or suspension of operations at any power plant from which the Company or any Company Sub-
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sidiary obtains electricity or facilities from which the Company or any Company Subsidiary obtains natu-
ral gas; provided, however, that any fact, circumstance, effect, change, event or development set forth in 
clauses (a), (b), (c), (d), (g), (i), (j) and (n)(iii) above may be taken into account in determining whether a 
Company Material Adverse Effect has occurred solely to the extent such fact, circumstance, effect, 
change, event or development has a materially disproportionate adverse effect on the Company and the 
Company Subsidiaries, taken as a whole, as compared to other entities (if any) engaged in the relevant 
business in the geographic area affected by such fact, circumstance, effect, change, event or development 
(in which case, only the incremental disproportionate impact may be taken into account in determining 
whether there has been, or would be, a Company Material Adverse Effect, to the extent such change is not 
otherwise excluded from being taken into account by clauses (a)–(o) of this definition).   

“Company Personnel” means any current or former director, officer or employee of the 
Company or any Company Subsidiary.   

“Contract” means any written or oral contract, lease, license, evidence of indebtedness, 
mortgage, indenture, purchase order, binding bid, letter of credit, security agreement, undertaking or other 
agreement that is legally binding.   

“Director Stock Unit” means a common stock unit granted under the Director Stock 
Unit Plan.  

“Director Stock Unit Plan” means The Empire District Electric Company Stock Unit 
Plan for Directors. 

“Disclosure Letters” means, collectively, the Company Disclosure Letter and the Parent 
Disclosure Letter.   

“DPA” means the Defense Production Act of 1950, as amended.   

“Employee Stock Purchase Plan” means The Empire District Electric Company Em-
ployee Stock Purchase Plan.  

“Environmental Claim” means any Claim against the Company or any Company Sub-
sidiary asserted by any Person alleging liability (including liability for investigatory costs, cleanup costs, 
natural resources damages, property damages, personal injuries, or penalties) or responsibility arising out 
of, based on or resulting from (a) the presence or Release of, or exposure to, any Hazardous Materials at 
any location, or (b) any violation or alleged violation of Environmental Law or any Environmental Per-
mit.   

“Environmental Laws” means all applicable Laws relating to pollution, protection of, or 
damage to, the environment (including ambient air, surface water, groundwater, land surface, subsurface 
and sediments), natural resources climate change or human health and safety as it relates to the exposure 
to Hazardous Materials.   

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.   

“Financing Failure” means a refusal, for any reason, of the Financing Parties to provide 
the Financing in full or any other failure, for any reason, of the Financing to be provided in full, in each 
case, pursuant to, and in accordance with the terms and conditions of, the Debt Letters (or if definitive 
agreements relating to the Financing have been entered into, pursuant to such agreements).   
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“Good Utility Practice” means (a) any of the practices, methods and acts engaged in or 
approved by a significant portion of the electric generating, transmission or distribution industries or the 
industry or natural gas distribution, production or transmission industries, as applicable, during the rele-
vant time period or (b) any of the practices, methods or acts that, in the exercise of reasonable judgment 
in light of the facts known at the time the decision was made, could have been expected to accomplish the 
desired result at a reasonable cost consistent with good business practices, reliability, safety and expedi-
tion; provided that Good Utility Practice is not intended to be limited to optimum practices, methods or 
acts to the exclusion of all others but rather to be acceptable practices, methods or acts generally accepted 
in the geographic location of the performance of such practice, method or act.   

“Governmental Entity” means any U.S. or foreign federal, state, provincial or local 
governmental authority, court, government or self-regulatory organization, commission, tribunal or organ-
ization or any regulatory, administrative or other agency, or any political or other subdivision, department 
or branch of any of the foregoing, including any governmental, quasi-governmental or nongovernmental 
body administering, regulating, or having general oversight over gas, electricity, power, water, telecom-
munications, or similar commodity- or service-related markets, or any court, arbitrator, arbitration panel 
or similar judicial body.   

“Guarantor” means Algonquin Power & Utilities Corp., a corporation organized under 
the laws of Canada. 

“Hazardous Materials” means (a) petroleum, coal tar and other hydrocarbons and any 
derivatives or by-products, explosive or radioactive materials or wastes, asbestos in any form and poly-
chlorinated biphenyls and (b) any other chemical, material, substance or waste that is regulated as a pollu-
tant, a contaminant, hazardous or toxic under any Environmental Law.   

“Indebtedness” means, with respect to any Person, without duplication, (a) all obliga-
tions of such Person for borrowed money (other than intercompany indebtedness), (b) all obligations of 
such Person evidenced by bonds, debentures, notes or similar instruments, (c) all obligations of such Per-
son evidenced by letters of credit, bankers’ acceptances or similar facilities to the extent drawn upon by 
the counterparty thereto, (d) all capitalized lease obligations of such Person and (d) all guarantees or other 
assumptions of liability for any of the foregoing.   

“Intellectual Property” means all intellectual property and industrial property rights of 
any kind or nature, including all U.S. and foreign trademarks, service marks, service names, internet do-
main names, trade dress and trade names, and all goodwill associated therewith and symbolized thereby, 
patents and all related continuations, continuations-in-part, divisionals, reissues, reexaminations, substitu-
tions, and extensions thereof, trade secrets, registered and unregistered copyrights and works of author-
ship, proprietary rights in databases to the extent recognized in any given jurisdiction, and registrations 
and applications for registration of any of the foregoing.   

“Judgment” means a judgment, order, decree, ruling, writ, assessment or arbitration 
award of a Governmental Entity of competent jurisdiction.   

“Knowledge” of any Person that is not an individual means, with respect to any matter in 
question, the actual knowledge of such Person’s executive officers.   

“Law” means any domestic or foreign, federal, state, provincial or local statute, law, or-
dinance, rule, binding administrative interpretation, regulation, order, writ, injunction, directive, judg-
ment, decree or other requirement of any Governmental Entity, including the rules and regulations of the 
NYSE, the FERC, the FCC and the State Commissions.   
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“Liberty Utilities” means Liberty Utilities Co., a Delaware corporation, or any successor 
thereto as the U.S. holding company for the U.S. electric, natural gas and water distribution utility Affili-
ates of Parent.  

“Merger Consideration” means Thirty-Four United States Dollars ($34.00) in cash.   

“NYSE” means the New York Stock Exchange.   

“Organizational Documents” means any corporate, partnership or limited liability or-
ganizational documents, including certificates or articles of incorporation, bylaws, certificates of for-
mation, operating agreements (including limited liability company agreement and agreements of limited 
partnership), certificates of limited partnership, partnership agreements, shareholder agreements and cer-
tificates of existence, as applicable.   

“Parent Material Adverse Effect” means any fact, circumstance, effect, change, event 
or development that has or would reasonably be expected to have a material and adverse effect on the 
ability of Parent or Merger Sub to consummate, or that would reasonably be expected to prevent or mate-
rially impede, interfere with or delay Parent or Merger Sub’s consummation of, the transactions contem-
plated by this Agreement.   

“Performance-Based Restricted Stock Award” means an award of performance-based 
restricted shares under either of the Stock Incentive Plans. 

“Permit” means a franchise, license, permit, authorization, variance, exemption, order, 
registration, clearance or approval of a Governmental Entity.   

“Person” means any natural person, firm, corporation, partnership, company, limited lia-
bility company, trust, joint venture, association, Governmental Entity or other entity.   

“Release” means any release, spill, emission, leaking, dumping, injection, pouring, de-
posit, disposal, discharge, dispersal, leaching or migration into or through the environment (including 
ambient air, surface water, groundwater, land surface, subsurface and sediments).    

“State Commissions” means the Arkansas Public Service Commission, the Kansas Cor-
poration Commission, the Missouri Public Service Commission and the Oklahoma Corporation Commis-
sion. 

“Stock Incentive Plans” means, collectively, The Empire District Electric Company 
2015 Stock Incentive Plan and The Empire District Electric Company 2006 Stock Incentive Plan.  

“Subsidiary” of any Person means another Person, an amount of the voting securities, 
other voting ownership or voting partnership interests of which is sufficient to elect at least a majority of 
its board of directors or other governing body (or, if there are no such voting interests, more than 50% of 
the equity interests of which) is owned directly or indirectly by such first Person.   

“Tax Return” means all Tax returns, declarations, statements, reports, schedules, forms 
and information returns and any amended Tax return relating to Taxes.   

“Taxes” means all taxes, customs, tariffs, imposts, levies, duties, fees or other like as-
sessments or charges of a similar nature imposed by a Governmental Entity, together with all interest, 
penalties and additions imposed with respect to such amounts.   
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“Time-Vested Restricted Stock Award” means an award of time-vested restricted 
shares under either of the Stock Incentive Plans.  

Section 1.02 Other Defined Terms.  In addition to the defined terms set forth in Sec-
tion 1.01 of this Exhibit A, each of the following capitalized terms has the respective meaning specified in 
the Section set forth opposite such term below:  

  
Term Section 
Agreement Preamble 
Balance Sheet Date 3.06(b) 
Bankruptcy and Equity Exceptions 3.04 
Book-Entry Shares 2.02(b)(i) 
Burdensome Effect 6.03(c) 
Certificate 2.02(b)(i) 
Certificate of Merger 1.02 
Closing 1.03 
Closing Date 1.03 
Commitment Letter 4.06 
Company Preamble 
Company Acquisition Agreement 5.03(b) 
Company Adverse Recommendation Change 5.03(b) 
Company Articles 3.01 
Company Board Recitals 
Company Board Recommendation 3.04 
Company Bylaws 3.01 
Company Common Stock 2.01(a)(i) 
Company Disclosure Letter Article III 
Company DRIP 5.01(a)(iv) 
Company Employee 6.10(a) 
Company Financial Advisor 3.20 
Company Financial Statements 3.06(a) 
Company Indemnified Parties 6.09(a) 
Company Intervening Event 5.03(f)(iii) 
Company Projections 3.22 
Company Reports 3.06(a) 
Company Required Consents 3.05(a) 
Company Required Statutory Approvals 3.05(b)(iv) 
Company Shareholder Approval 3.04 
Company Shareholders Meeting 3.04 
Company Subsidiaries 3.01 
Company Takeover Proposal 5.03(f)(i) 
Company Termination Fee 8.02(b)(ii) 
Company Union Contracts 3.10 
Company Voting Debt 3.03(b) 
Confidentiality Agreement 6.02(b) 
Consent 3.05(b) 
Continuation Period 6.10(a) 
Controlled Group Liability 3.09(d) 
Debt Letters 4.06 
Demand 2.02(i) 
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DFS Provisions 9.07 
Dissenting Stockholders 2.01(a)(i)(y) 
Effective Time 1.02 
End Date 8.01(b)(i) 
Environmental Permits 3.14(a)(ii) 
Equity Securities 3.03(b) 
Exchange Act 3.05(b)(i) 
Excluded Share(s) 2.01(a)(i)(y) 
Failed Condition 6.14(a) 
FCC 3.05(b)(iv) 
FERC 3.05(b)(iv) 
Filed Company Contract 3.15(a) 
Filing 3.05(b) 
Final Order 7.01(b) 
Financing 4.06 
Financing Parties 5.04(b) 
Financing Source Parties 9.07 
FPA 3.05(b)(iv) 
GAAP 3.06(a) 
GCC 1.01 
Guarantee 4.11 
HSR Act 3.05(b)(ii) 
Insurance Policies 3.18 
IRS 3.09(b) 
Legal Restraint 7.01(c) 
Liens 3.02 
Maximum Amount 6.09(c) 
Merger 1.01 
Merger Sub Preamble 
Parent Preamble 
Parent Disclosure Letter Article IV 
Parent Required Consents 4.03(a) 
Parent Required Statutory Approvals 4.03(b)(ii) 
Parent Termination Fee 8.02(b)(i) 
Parties Preamble 
Paying Agent 2.02(a) 
Payment Fund 2.02(a) 
Performance-Based Restricted Stock Consideration 2.03(b) 
Preference Stock 3.03(a)(ii) 
Preferred Stock 3.03(a)(iii) 
Proceedings 5.02 
Proxy Statement 6.01(a) 
PUHCA 2005 4.10 
Recommendation Change Notice 5.03(c) 
Redacted Fee Letter 4.06 
Representatives 5.03(a) 
Required Consents 4.03(a) 
Required Statutory Approvals 4.03(b)(ii) 
SEC 3.05(b)(i) 
Securities Act 3.05(b)(i) 
Substitute Financing 5.04(f) 
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Superior Company Proposal 5.03(f)(ii) 
Surviving Corporation 1.01 
Takeover Statute 3.13 
Time-Vested Restricted Stock Consideration 2.03(a) 
Transaction Litigation 6.04 
Utility Subsidiaries 3.19(a) 
Willful Breach 8.02(e) 
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Certified Copy of Resolutions  
 

Passed by the Board of Directors  
 

of  
 

The Empire District Electric Company  
 

on  
 

February 9, 2016 
 
 
  I, DALE W. HARRINGTON, Secretary of The Empire District Electric 
Company, a corporation organized and existing under and by virtue of the laws of the 
State of Kansas (hereinafter called the "Company"), DO HEREBY CERTIFY that the 
following is a true and correct copy of resolutions adopted by the Board of Directors of 
the Company at a meeting duly called and held on the 9th day of February 2016; that at 
said meeting a majority of the Directors, constituting a quorum for the transaction of 
business, was present and voted in favor of said resolutions; and that said resolutions 
have not been amended or modified, rescinded or revoked but remain in full force and 
effect:  
 
 
Merger Agreement 
 
 RESOLVED, that the form, terms and provisions of the Agreement 

and Plan of Merger (the “Agreement”), to be entered into by and among Liberty Utilities 

(Central) Co., a Delaware corporation (“Parent”), Liberty Sub Corp., a Kansas 

corporation (“Merger Sub”), and The Empire District Electric Company, a Kansas 

corporation (the “Company”), in the form presented to the Board of Directors of the 

Company (the “Board”), providing that Merger Sub will, on the terms and subject to the 

conditions set forth in the Agreement, merge with and into the Company (the “Merger”), 
with the Company as the surviving corporation, and the transactions contemplated by 
the Agreement, be, and they hereby are, adopted and approved and declared 
advisable; and be it 
 
 FURTHER RESOLVED, that the officers of the Company (the 

“Authorized Officers”) be, and each of them hereby is, authorized, for and on behalf of 
the Company, to execute and deliver the  Agreement, in the form presented to the 
Board, with such non-material changes, additions, or deletions therein as may be 
approved by the Authorized Officer of the Company executing the same, such 
execution and delivery to conclusively evidence the authorization and approval thereof 
by the Company, and each is hereby empowered to take any other action and make 
any such filings as such Authorized Officer deems necessary or desirable in connection 
with the execution, delivery and performance of the Agreement and the consummation 
of the transactions contemplated thereby, including the Merger;  and be it 
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 FURTHER RESOLVED, that the foregoing approvals constitute the 
approval of the Board, and the Board hereby approves, the Agreement and the 
transactions contemplated thereby, including the Merger, for all purposes under (1) the 
Kansas General Corporation Code, as amended, and (2) the Company’s constituent 
documents. 
 
 
Certificate of Merger 
 
 RESOLVED, that, if the Agreement is adopted by the Company’s 
stockholders and the other closing conditions in the Agreement are satisfied or waived, 
then the Authorized Officers will be, and each of them hereby is, authorized and 
directed, for and on behalf of the Company, to execute and file with the Secretary of 
State of the State of Kansas a Certificate of Merger merging Merger Sub with and into 
the Company, and to pay, or cause to be paid, any and all costs, fees and expenses 
related thereto. 
 
 
Special Meeting; Record Date 
 
 RESOLVED, that the Board has determined that the Agreement 
and the transactions contemplated thereby, including the Merger, are fair to, and in the 
best interests of, the  Company and the Company’s stockholders and hereby 
recommends that the stockholders of the Company adopt the Agreement; and be it 
 
 FURTHER RESOLVED, that adoption of the Agreement be 
submitted to a vote of the stockholders of the Company entitled to vote thereon at a 

special meeting of stockholders of the Company (the “Special Meeting”); and be it 
 
 FURTHER RESOLVED, that in accordance with Section 5 of Article 
II of the By-laws of the Company, the Secretary of the Company be, and he hereby is, 
authorized and directed to give notice of the Special Meeting to each stockholder of 
record entitled to notice at his or her last known post officer address not less than ten 
(10) nor more than fifty (50) days prior thereto; and be it 
 
 FURTHER RESOLVED, that the Chairman of the Board be and 
hereby is authorized to  establish in advance a date, not exceeding sixty (60) nor less 
than ten (10) days preceding the date of the Special Meeting, as the record date for 
determination of stockholders entitled to vote at the Special Meeting; and be it 
 
 FURTHER RESOLVED, that the Authorized Officers be, and each 
of them hereby is, authorized, for and on behalf of the Company, to (i) fix the date, 
place and time for the Special Meeting, in compliance with the applicable law and the 
Company’s constituent documents, (ii) adjourn or postpone the Special Meeting, if 
deemed necessary or appropriate by any Authorized Officer, including, if necessary, to 
permit further solicitation of proxies if there are not sufficient votes at the time of the 
Special Meeting to adopt the Agreement, and (iii) take such other actions as such 
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Authorized Officer deems necessary or desirable to implement the Special Meeting; 
and be it 
 
 FURTHER RESOLVED, that the Authorized Officers be, and each 
of them hereby is, authorized, for and on behalf of the Company, to engage one or 
more proxy solicitors, inspectors of elections and/or paying agents (such paying agent 
to be Wells Fargo Bank, National Association, or such other paying agent agreed to by 
the Company and Parent pursuant to the terms of the Agreement), as such Authorized 
Officers shall determine are necessary or desirable in connection with the Agreement, 
the Merger or the transactions contemplated thereby. 
 
 
Proxy Materials 
 
 RESOLVED, that the preparation of preliminary and definitive 
copies of a letter to stockholders, notice of meeting of stockholders, proxy statement, 
form of proxy, and any other solicitation materials to be used in connection with 
obtaining stockholder approval of the Agreement and the Merger (collectively, the 

“Proxy Materials”), and appropriately responsive to the requirements of the Securities 

Exchange Act of 1934, as amended (the “Exchange Act”) and other applicable laws, is 
authorized; and be it 
 
 FURTHER RESOLVED, that the Authorized Officers of the 
Company be, and they hereby are, authorized and directed, for the Company, to 
prepare or to cause to be prepared the Proxy Materials. 
 
 
Filings 
 
 RESOLVED, that the Authorized Officers of the Company be, and 
they hereby are, authorized to execute and deliver all such other instruments, and to do 
all such other acts and things as the Authorized Officers, in their discretion, may deem 
necessary or desirable in connection with the execution, delivery, and performance of 
the Agreement by the Company and the satisfaction by the Company of the 
requirements related to the Agreement under any federal, state or local laws, rules or 
regulations relating to the regulation of the Company or its subsidiaries, or any other 
governmental statutes or regulations that are applicable to the Agreement or to the 
transactions contemplated thereby, including, without limitation, obtaining consents, 
approvals, orders, or other action from, or findings by, the appropriate regulatory 
authorities of Arkansas, Kansas, Missouri and Oklahoma, from the Securities and 

Exchange Commission (the “SEC”) under  the Securities Act of 1933 or the Exchange 
Act, from the Federal Energy Regulatory Commission under the Federal Power Act, 
from the Federal Communications Commission and from the Committee on Foreign 
Investment in the United States; and be it 
 
 FURTHER RESOLVED, that the Authorized Officers of the 
Company be, and they hereby are, authorized to execute and deliver all such other 
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instruments, and to do all such other acts and things as the officers, in their discretion, 
may deem necessary or desirable in connection with the execution, delivery, and 
performance of the Agreement by the Company and the satisfaction by the Company of 
the requirements related to the Agreement under the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, as amended, or any other governmental statutes or 
regulations that are applicable to the Agreement, the Merger or to the transactions 
contemplated thereby; and be it 
 
 FURTHER RESOLVED, that the Authorized Officers be, and each 
of them individually hereby is, authorized to file all such further documents and to 
provide such additional information and otherwise take all steps necessary and 
appropriate to satisfy all such filings and related requirements; and be it  
 
 FURTHER RESOLVED, that the filing of one or more Current 
Reports on Form 8-K under  the Exchange Act and the Proxy Materials, with the SEC 
relating to (1) the Merger, (2) the execution and delivery of the Agreement and (3) the 
By-laws Amendment (as defined below), is authorized; and be it 
 
 FURTHER RESOLVED, that the Authorized Officers of the 
Company be, and they hereby are, authorized and directed, for the Company, to 
execute personally or by attorney-in-fact and to cause to be filed with the SEC said 
Form 8-Ks and the Proxy Materials, as applicable. 
 
 
Directors Stock Unit Plan 
 
 RESOLVED, that the Stock Unit Plan for Directors of The Empire 

District Electric Company (the “Plan”) be, and hereby is, effective upon and subject to 
the occurrence of the Merger, amended to provide that each Stock Unit credited under 
the Plan that is outstanding immediately prior to the Effective Time (as defined in the 
Agreement) shall be cancelled and converted, as of the Effective Time, into the right to 
receive payment of an amount in cash equal to the Merger Consideration (as defined in 
the Agreement) at the payment date elected or otherwise provided pursuant to the 
Plan, together with interest on such amount at the “U.S. Prime Rate” as quoted by the 
Wall Street Journal in effect at the Effective Time for the period, if any, from the 
Effective Time until the date of payment of such amount. 
 
 
By-laws Amendment 
 
 RESOLVED, that the Amended and Restated By-laws of the 
Empire District Electric Company, amended as of February 6, 2014 are hereby 

amended and restated on the date hereof (the “By-laws Amendment”) to add the 
following Article VII, Section 5: 
 

“Unless the Company consents in writing to the selection of an 
alternative forum, the state  court located in Shawnee County in the 

Appendix C



 

- 5 - 

 

State of Kansas (or, if such state court located in Shawnee County in 
the State of Kansas does not have jurisdiction, the United States 
District Court for the District of Kansas located in Shawnee County ) 
shall be the sole and exclusive forum for (i) any derivative action or 
proceeding brought on behalf of the Company, (ii) any action asserting 
a claim for breach of a fiduciary duty owed by any director, officer, 
employee or agent of the Company to the Company or the Company's 
stockholders, (iii) any action asserting a claim arising pursuant to any 
provision of the Kansas General Corporation Code, the certificate of 
incorporation or the by-laws of the Company (as any may be amended 
from time to time) or (iv) any action asserting a claim governed by the 
internal affairs doctrine, in each case subject to said courts having 
personal jurisdiction over the indispensable parties named as 
defendants therein.” 

 
 
General 
 
 RESOLVED, that the Authorized Officers of the Company be, and 
each of them hereby is, authorized and empowered to do or cause to be done any and 
all things and to take or cause to be taken any and all actions including the negotiation, 
execution, delivery, acknowledgement, filing, recording and sealing of any and all 
certificates, notices, applications, agreements, opinions, papers, statements, 
instruments or other documents, the making of any expenditures, the obtaining of any 
necessary consents or waivers and to do or cause to be done any and all acts and 
things that may be necessary or in their judgment appropriate to effectuate the purpose 
and intent of these resolutions, or any of them, the Agreement, the transactions 
contemplated thereby and such other agreements and documents as may be executed 
by any Authorized Officer pursuant to authorization granted in these resolutions or to 
carry out the transactions contemplated thereby; and be it 

 FURTHER RESOLVED, that the Authorized Officers be, and each 
of them with full power to act without the others hereby is, authorized to pay all fees and 
expenses incurred by the Company in connection with the transactions contemplated 
by the Agreement and any actions or matters necessary or appropriate to give effect to 
the foregoing, including, but not limited to, all fees and expenses necessary or 
appropriate to effectuate the purpose and intent of the foregoing resolutions, or any of 
them, the Agreement, the transactions contemplated thereby and such other 
agreements and documents as may be executed by any Authorized Officer pursuant to 
authorization granted in these resolutions or to carry out the transactions contemplated 
thereby; and be it 
 
 FURTHER RESOLVED, that each Authorized Officer may 
authorize any other officer, employee or agent of, or counsel to, the Company or any of 
its subsidiaries to take any and all actions and to execute and deliver any and all 
certificates, documents, agreements and instruments referred to in these resolutions in 
place of or on behalf of such Authorized Officer, with full power as if such Authorized 
Officer were taking such action himself; and be it 
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 FURTHER RESOLVED, that all actions previously taken by the 
officers of the Company in connection with the foregoing be, and they hereby are, 
ratified, approved and confirmed. 

 
  IN WITNESS WHEREOF, I have hereunto set my hand and affixed the 
seal of the Company on this 9th day of February 2016. 
       
 

              

 

 

 

 

 

 

 Secretary 
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Certified Copy of Resolutions

Passed by the Board of Directors

of

Liberty Utilities (Central).Co.

February 9,2016

I, TODD V/ILEY, Secretary of Liberty Utilities (Central) Co., a corporation organized
and existing uncler and by virtue of the laws of the State of Delaware (hereinafter callecl the
"Company"), DO HEREBY CERTIFY that the fbllowing is a true and correct copy of
resolutions adopted by the Board of Directors of the Cornpany at a meeting duly called and helcl
on the 9tl' day of February 2016;that at said meeting a rnajority of the Directors, constituting a
quorum for the transaction of business, was present and voted in favor of said resolutions; and
that said resolutions have not been amended or modihed, rescinded or revoked by remain in full
force and effect:

WHEREAS, the Board deems it desirable and in the best interests of the Cornpany for
the Company to enter into and perform its obligations under, and to consummate the merger and
other transactions contemplated by, that certain Agreement and Plan of Merger (the 'Merger
Agreenent") among the Company, Liberty Sub Corp., and The Empire District Electric
Company, in substantially the form attached heleto as lixhibit A, and all additional docurnents,
agreements and certificates to be delivered by the Cornpany thereunder, in each case with such

changes as any Authorized Representatives ofthe Company, or any of thern, deem necessary and
desirable as conclusively evidenced by the execution thereof by any such Authorized
Replesentatìve (the "Approved Agreements") ;

NOW, THEREFORE, BE IT RESOLVED, FURTHER RESOLVED, that the
execution, delivery, and perfonnance by the Company of tlie Approved Agreements, and the
oonsummation ofthe merger and all other transactions contemplated thereby be, and they hereby
are, authorized andapproved in all respects;

FURTHER RESOLVED, that for purposes of these resolutions and all actions taken in
connection herewith, the "Authorized Representatives" of the Cornpany shall include lan
Robeftson, l)avid Bronicheski, any off,rcer ol director of the Company, and any person to whom
any ofthe ftrregoing may delegate any of their authority as an Authorized Representative;

FURTHER RESOLVBD, that any two Authorized Representatives of the Company be,
and each of them individually hereby is, authorized, empowered and directed, for and on behalf
of the Cornpany, to do, and to cause any and all of the Company's counsel and advisors to do,
any and all acts, deeds and things, and to sign, seal, execute, acknowledge, file, record and
cleliver the Approved Agreements and any and all agreements, clocuments, instruments, notices,
certificates or undertakings which may be or may become necessary, desirable or appropriate to
effectuate the purposes of the t-oregoing resolutions, and to incur and pay all such 1èes and
expenses as they shall in their good faith ancl judgment cletennine to be necessary, desirable or'

advisable to carry out fully the intent and purposes of the f'oregoing resoluticlns and the execution

on
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by thern of any such document, instrument or agreement or the payrnent of any such fees
and expenses or the doing by them of any act in connection with the lbregoing matters
shall conclusively establish their authority therefor and the approval of the clocuments,
instruments or agreements so executed, the expenses so paicl, the frlings so made and the actions
so taken;

FURTHER IìESOLVED, that all actions heretofore taken by any offlrcer, director, or
other Authorized Representative of the Company in connection with any matter referred to in or
conternplated by any of the foregoing resolutions be, and hereby are, approved, ratif,red, and

confrrmed in all respects; and

FURTHER RBSOLVED, that this Consent wìll be in lieu of a special rneeting of the

Board and will be included in the minutes and filed with the records of the Company in place of
any mirrutes of'such meeting.

IN WITNESS V/HEREOF, I have hereunto set my hand on this 15th day of March,

Secretary
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Cerlified Copy of Resolutions

Passed by the Board of Directors

of

Liberty Sub Corp.

February 9,2016

l, TODD WILEY, Secretary of Liberty Sub Corp., a corporation organized and
existing under and by virtue of the laws of the State of l(ansas (hereinafter called the
"Company"), DO HEREBY CERTIFY that the following is a true and conect copy of
resolutions adopted by the Board of Directors of the Cornpany at a meeting duly called and
helcl on the 9tr' day of February 2016; that at saicl meeting a majority of the Directors,
constituting o quoru- fbr the transaction of business, *u. pr"..ff and voied in favor of said
resolutions; ancl that said resolutions have not been amendecl or moclifìed, rescindecl or
revoked by rernain in full force and effect:

WHBRBAS, the Board deems it desirable ancl in the best interests of the Company
for the Company to enter into and perform its obligations under, and to consummate the merger
and other transactions contemplatecl by, that certain Agreement and Plan of Merger (tlie
'Merger Agreement") among the Company, Liberty Utilities (Central) Co. ("Liberty
Central"), and The Ernpile District Electric Company, in substantially the forrn attached hereto
as Exhibit and all additional documents, agreements and certificates to be delivered by the
Company thereunder, in each case with such changes as the Authorized Representatives of the
Company, or any of them, deem necessary and desirable as conclusively evidenced by the
execution thereof by any such Authorized Representative (the'Approved Agreements");

NOW, THEREFORE, BE IT RESOLVED, FURTHER RESOLVED, that
the execution, delively, and performance by the Company of the Apploved Agreements,
ancl the consummation of the merger and all other transactions contemplatecl thereby be, and
they hereby are, authorized and approved in all respects;

FURTHER RESOLVED, that the Merger Agreement be submitted to Liberty
Central, the sole stockholder of the Company, for approval, and the Board hereby
recommends that Liberty Central approve, and advises Liberty Central to approve, the
Company's execution, performance, and delivery of the Merger Agreement ar-rd the
consummation of the merger and all othertransactions contemplated thereby;

FURTHER RESOL\IED, that fbr purposes of these resolutions and all actions
taken in connection herewith, the "Authorized Representatives" of the Company shall
include Ian Robertson, David Bronicheski, any officer ol director of the Company, and any
person to whom any of the foregoing may delegate any of their authority as an Authorizecl
Representative;

on
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FURTHER RESOLVED, that any two Authorized Representatives of the Cornpany
be, and each of them individually hereby is, authorized, empowered and directed, for and on

behalf of the Company, to do, and to cause any and all of the Company's counsel and

aclvisors to do, any and all acts, deeds and things, and to sign, seal, execute, acknowledge,
fìle, record and deliver the Approved Agreements and any and all agreements, documents,

instruments, notices, certificates ol undertakings which rnay be or may become necessary,

desirable or appropliate to effectuate the purposes of the foregoing resolutions, and to incur
and pay all such fees and expenses as they shall in their goocl faith and judgrnent

determine to be necessary, desirable or advisable to carry out fully the intent and purposes

of the f'oregoing resolutions and the execution by them of any such document, instrument

or agreement or the payment of any such fees and expenses or the doing by them of any

act in connection with tlie foregoing matters shall conclusively establish their authority
therefor ancl the apploval of the documents, instruments or agreements so executed, the

expenses so paid, the filings so macle and the actions so taken;

FURTHER RESOLVED, that all actions heretof-ore taken by any officer, director
or other Authorized Representative of the Cornpany in connection with any matter

refèrred to in or contemplated by any of the foregoing resolutions be, and hereby are,

approved, ratified, and conlìrmed in all respects and

FURTHER RIISOLVBD, that this Consent will be in lieu of a special rneeting

of the Board and will be included in the minutes and filed with the records of the

Company in place of any minutes of such meeting.

IN WITNESS V/HEREOF, I have hereunto set my hand on this 15th day of March,

20t6
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LIBERTY UTILITIES  

ORGANIZATION CHART  

AS OF FEBRUARY 18, 2016 

NOTES 

1. Unless otherwise indicated, the ownership of all entities is 100%.

2. Defined terms have the meaning ascribed to them in Algonquin Power & Utilities Corp’s (“Algonquin”) most recent Annual Information Form.

3. “Non-Algonquin” means that the entity in question would not satisfy the definition of an “APCo Entity” in Algonquin’s credit agreement.

4. The highlighted boxes denote facilities/assets that are owned by the legal entities, not the legal entity.

KEY 
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or LLC

2. Facility or

Asset
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* Algonquin owns water treatment plants, water wells, lines, wastewater collection systems,  

 rest line wastewater treatment plants and certain other assets located at these resorts. 
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	Appendix B - Merger Agreement.pdf
	ARTICLE I  THE MERGER 
	SECTION 1.01   The Merger
	SECTION 1.02   The Effective Time
	SECTION 1.03   The Closing
	SECTION 1.04   Effects of the Merger
	SECTION 1.05   Organizational Documents
	SECTION 1.06   Surviving Corporation Directors and Officers

	ARTICLE II EFFECT ON CAPITAL STOCK; EXCHANGE OF CERTIFICATES AND BOOK-ENTRY SHARES
	SECTION 2.01   Effect of Merger on Capital Stock
	(a) Cancellation of Treasury Stock and Parent-Owned Stock; Dissenting Stockholders; Conversion of Company Common Stock; Conversion of Merger Sub Common Stock.  At the Effective Time, by virtue of the Merger and without any action on the part of the Company, Parent, Merger Sub or any holder of shares of Company Common Stock: 
	(i) each share of common stock, $1.00 par value, of the Company (“Company Common Stock”) that is owned by (x) the Company as treasury stock, if any, each share of Company Common Stock that is owned by a wholly owned Subsidiary of the Company, if any, and each share of Company Common Stock that is owned directly or indirectly by Guarantor or any of its Subsidiaries, if any, immediately prior to the Effective Time and (y) stockholder (“Dissenting Stockholders”) who have perfected and not withdrawn a demand for appraisal rights pursuant to Section 17-6712 of the GCC (each share of Company Common Stock referred to in clause (x) or clause (y) being an “Excluded Share” and collectively, “Excluded Shares”) shall no longer be outstanding and shall automatically be canceled and retired and shall cease to exist, and no consideration shall be delivered in exchange therefor, subject to any rights the holder thereof may have under Section 2.02(i); 
	(ii)  subject to Section 2.01(b), each share of Company Common Stock issued and outstanding immediately prior to the Effective Time (except for the Excluded Shares) shall be converted automatically into the right to receive an amount in cash (without interest) equal to the Merger Consideration, payable as provided in Section 2.02, and, when so converted, shall automatically be canceled and retired and shall cease to exist; 
	(iii) each share of common stock, par value $1.00 per share, of Merger Sub issued and outstanding immediately prior to the Effective Time shall be converted into one share of common stock, $1.00 par value, of the Surviving Corporation and shall constitute the only outstanding shares of capital stock of the Surviving Corporation.  

	(b) Adjustments to Merger Consideration.  If at any time during the period between the date of this Agreement and the Effective Time, any change in the outstanding shares of capital stock of the Company (or any other securities convertible therefor or exchangeable thereto) shall occur as a result of any reclassification, stock split (including a reverse stock split), combination, exchange or readjustment of shares, or any stock dividend or stock distribution with a record date during such period, or any similar event, the Merger Consideration and any other similarly dependent items shall be equitably adjusted to provide to Parent, Merger Sub, and the holders of Company Common Stock the same economic effect as contemplated by this Agreement prior to such action.  

	SECTION 2.02   Payment for Shares
	(a) Paying Agent.  Prior to the Effective Time, Parent and the Company shall appoint Wells Fargo Bank, N.A. or such other Person as the Parties may mutual agree to act as paying agent (the “Paying Agent”) for the purpose of exchanging shares of Company Common Stock for the Merger Consideration in accordance with Section 2.01(a)(ii).  At or prior to the Effective Time, Parent shall irrevocably deposit or cause to be deposited with the Paying Agent, in trust for the benefit of the holders of Company Common Stock contemplated by Section 2.01(a)(ii), cash in an amount equal to the aggregate amount of the Merger Consideration pursuant to Section 2.01(a)(ii) (the “Payment Fund”).  
	(b) Payment Procedures.  
	(i) Promptly after the Effective Time (but no later than two (2) Business Days after the Effective Time), the Paying Agent will mail to each holder of record of a certificate representing outstanding shares of Company Common Stock immediately prior to the Effective Time (a “Certificate”) and to each holder of uncertificated shares of Company Common Stock represented by book entry immediately prior to the Effective Time (“Book-Entry Shares”), in each case, whose shares were converted into the right to receive the Merger Consideration pursuant to Section 2.01(a)(ii): 
	(1) a letter of transmittal, which shall specify that delivery shall be effected, and that risk of loss and title to Certificates or Book-Entry Shares held by such holder will pass, only upon delivery of such Certificates or Book-Entry Shares to the Paying Agent and which shall be in form and substance reasonably satisfactory to Parent and the Company, and 
	(2) instructions for use in effecting the surrender of such Certificates or Book-Entry Shares in exchange for the Merger Consideration with respect to such shares.  

	(ii) Upon surrender to, and acceptance in accordance with Section 2.02(b)(iii) by, the Paying Agent of a Certificate or Book-Entry Share, the holder thereof will be entitled to the Merger Consideration payable in respect of the number of shares of Company Common Stock formerly represented by such Certificate or Book-Entry Share surrendered under this Agreement.  
	(iii) The Paying Agent will accept Certificates or Book-Entry Shares upon compliance with such reasonable terms and conditions as the Paying Agent may impose to effect an orderly exchange of the Certificates and Book-Entry Shares in accordance with customary exchange practices.  
	(iv) From and after the Effective Time, no further transfers may be made on the records of the Company or its transfer agent of Certificates or Book-Entry Shares, and if any Certificate or Book-Entry Share is presented to the Company for transfer, such Certificate of Book-Entry Share shall be canceled against delivery of the Merger Consideration payable in respect of the shares of Company Common Stock represented by such Certificate or Book-Entry Share.  
	(v) If any Merger Consideration is to be remitted to a name other than that in which a Certificate or Book-Entry Share is registered, no Merger Consideration may be paid in exchange for such surrendered Certificate or Book-Entry Share unless: 
	(1) either (A) the Certificate so surrendered is properly endorsed, with signature guaranteed, or otherwise in proper form for transfer or (B) the Book-Entry Share is properly transferred; and
	(2) the Person requesting such payment shall (A) pay any transfer or other Taxes required by reason of the payment to a Person other than the registered holder of the Certificate or Book-Entry Share or (B) establish to the satisfaction of the Paying Agent that such Tax has been paid or is not payable.  

	(vi) At any time after the Effective Time until surrendered as contemplated by this Section 2.02, each Certificate or Book-Entry Share shall be deemed to represent only the right to receive upon such surrender the Merger Consideration payable in respect of the shares of Company Common Stock represented by such Certificate or Book-Entry Share as contemplated by Section 2.01(a)(ii).  No interest will be paid or accrued for the benefit of holders of Certificates or Book-Entry Shares on the Merger Consideration payable in respect of the shares of Company Common Stock represented by Certificates or Book-Entry Shares.  

	(c) No Further Ownership Rights in Company Common Stock.  
	(i) At the Effective Time, each holder of a Certificate, and each holder of Book-Entry Shares, will cease to have any rights with respect to such shares of Company Common Stock, except, to the extent provided by Section 2.01, for the right to receive the Merger Consideration payable in respect of the shares of Company Common Stock formerly represented by such Certificate or Book-Entry Shares upon surrender of such Certificate or Book-Entry Share in accordance with Section 2.02(b); 
	(ii) The Merger Consideration paid upon the surrender or exchange of Certificates or Book-Entry Shares in accordance with this Section 2.02 will be deemed to have been paid in full satisfaction of all rights pertaining to the shares of Company Common Stock formerly represented by such Certificates or Book-Entry Shares.  

	(d) Termination of Payment Fund.  The Paying Agent will deliver to the Surviving Corporation, upon the Surviving Corporation’s demand, any portion of the Payment Fund (including any interest and other income received by the Paying Agent in respect of all such funds) which remains undistributed to the former holders of Certificates or Book-Entry Shares upon expiration of the period ending one (1) year after the Effective Time.  Thereafter, any former holder of Certificates or Book-Entry Shares prior to the Merger who has not complied with this Section 2.02 prior to such time, may look only to the Surviving Corporation for payment of his, her or its claim for Merger Consideration to which such holder may be entitled.  
	(e) Investment of Payment Fund.  The Paying Agent shall invest any cash in the Payment Fund if and as directed by Parent; provided that such investment shall be in obligations of, or guaranteed by, the United States of America, in commercial paper obligations of issuers organized under the Law of a state of the United States of America, rated A-1 or P-1 or better by Moody’s Investors Service, Inc. or Standard & Poor’s Ratings Service, respectively, or in certificates of deposit, bank repurchase agreements or bankers’ acceptances of commercial banks with capital exceeding $10,000,000,000, or in mutual funds investing in such assets.  Any interest and other income resulting from such investments shall be paid to, and be the property of, Parent.  No investment losses resulting from investment of the Payment Fund shall diminish the rights of any of the Company’s shareholders to receive the Merger Consideration or any other payment as provided herein.  To the extent there are losses with respect to such investments or the Payment Fund diminishes for any other reason below the level required to make prompt cash payment of the aggregate funds required to be paid pursuant to the terms hereof, Parent shall reasonably promptly replace or restore the cash in the Payment Fund so as to ensure that the Payment Fund is at all times maintained at a level sufficient to make such cash payments.  
	(f) No Liability.  None of the Company, Parent, Merger Sub, the Surviving Corporation or the Paying Agent shall be liable to any Person in respect of any portion of the Payment Fund delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law.  
	(g) Withholding Taxes.  Each of Parent, the Surviving Corporation and the Paying Agent shall be entitled to deduct and withhold from the consideration otherwise payable pursuant to this Agreement to any holder of Certificates, Book-Entry Shares, Time-Vested Restricted Stock Awards or Performance-Based Restricted Stock Awards such amounts as may be required to be deducted and withheld with respect to the making of such payment under applicable Tax Law.  Amounts so withheld and paid over to the appropriate taxing authority shall be treated for all purposes under this Agreement as having been paid to the holder of Certificates, Book-Entry Shares, Time-Vested Restricted Stock Awards or Performance-Based Restricted Stock Awards, as applicable, in respect of which such deduction or withholding was made.  
	(h) Lost, Stolen or Destroyed Certificates.  If any Certificate formerly representing shares of Company Common Stock has been lost, stolen or destroyed, upon the making of an affidavit of that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent, the posting by such Person of a bond, in such reasonable and customary amount as Parent may direct, as indemnity against any claim that may be made against it with respect to such Certificate, the Paying Agent shall deliver and pay, in exchange for such lost, stolen or destroyed certificate, the Merger Consideration payable in respect thereof pursuant to this Agreement.  
	(i) Appraisal Rights.  No Person who has perfected a demand for appraisal rights pursuant to Section 17-6712 of the GCC shall be entitled to receive the Merger Consideration with respect to the shares of Company Common Stock owned by such Person unless and until such Person shall have effectively withdrawn or lost such Person’s right to appraisal under the GCC. Each Dissenting Stockholder shall be entitled to receive only the payment provided by Section 17-6712 of the GCC with respect to shares of Company Common Stock owned by such Dissenting Stockholder. The Company shall give Parent (i) prompt notice of any demands for appraisal, threatened demands for appraisal, attempted withdrawals of such demands, and any other instruments that are received by the Company relating to stockholders’ rights of appraisal (any of the foregoing, a “Demand”) and (ii) the opportunity to participate in and control all negotiations and proceedings with respect to any Demand. The Company shall not, except with the prior written consent of Parent, voluntarily make any payment with respect to any Demand, offer to settle or settle any such Demand.

	SECTION 2.03   Equity Awards
	(a) Each Time-Vested Restricted Stock Award that is outstanding immediately prior to the Effective Time shall be cancelled and converted, as of the Effective Time, into the right to receive a lump-sum cash payment equal to the product of (i)  the Merger Consideration, without interest, multiplied by (ii) the product of (1) the total number of shares of Company Common Stock underlying such Time-Vested Restricted Stock Award, multiplied by (2) the ratio equal to (x) the number of months through the Closing Date (rounding a fraction of a month to the next higher number of whole months) in the restricted period under such Time-Vested Restricted Stock Award, divided by (y) the total number of months in the restricted period under such Time-Vested Restricted Stock Award (the “Time-Vested Restricted Stock Consideration”).  All payments of Time-Vested Restricted Stock Consideration shall be made by the Surviving Corporation, less applicable Tax withholdings, as promptly as practicable following the Effective Time (and in all events no later than the later of (A) five (5) Business Days following the Closing Date and (B) the last day of the Surviving Corporation’s first regular payroll cycle following the Closing Date).  
	(b) Each Performance-Based Restricted Stock Award that is outstanding immediately prior to the Effective Time shall be cancelled and converted, as of the Effective Time, into the right to receive a lump-sum cash payment equal to the product of (i) the Merger Consideration, without interest, multiplied by (ii) the total number of shares of Company Common Stock that would be earned for performance at target over the performance period under such Performance-Based Restricted Stock Award (the “Performance-Based Restricted Stock Consideration”).  All payments of Performance-Based Restricted Stock Consideration shall be made by the Surviving Corporation, less applicable Tax withholdings, as promptly as practicable following the Effective Time (and in all events no later than the later of (i) five (5) Business Days following the Closing Date and (ii) the last day of the Surviving Corporation’s first regular payroll cycle following the Closing).
	(c) Each Director Stock Unit that is outstanding immediately prior to the Effective Time shall be cancelled and converted, as of the Effective Time, into the right to receive an amount in cash equal to the Merger Consideration, payment of which amount shall be made by the Surviving Corporation at the time elected or provided pursuant to the terms and conditions of such Director Stock Unit, together with interest on the amount of such payment at the “U.S. Prime Rate” as quoted by the Wall Street Journal in effect at the Effective Time for the period, if any, from the Effective Time until the date of payment of such amount.
	(d) Immediately prior to the Effective Time, the Employee Stock Purchase Plan and the right of any employee to continue participation in the Employee Stock Purchase Plan and any purchase period under the Employee Stock Purchase Plan then in effect shall terminate. Payment of all remaining, unused amounts credited to each participant’s account under the Employee Stock Purchase Plan, together with interest as provided in the Employee Stock Purchase Plan, shall be made by the Surviving Corporation to the applicable participant as promptly as practicable following the Effective Time.
	(e) Prior to the Effective Time, the Company Board or the appropriate committee thereof shall adopt resolutions providing for, and shall take any other actions that are necessary to effect, the treatment of the Time-Vested Restricted Stock Awards, the Performance-Based Restricted Stock Awards, the Director Share Units and the Employee Stock Purchase Plan as contemplated by this Section 2.03, including but not limited to obtaining participant consents (if necessary) with respect to outstanding Time-Vested Restricted Stock Awards, Performance-Based Restricted Stock Awards, and Director Share Units; provided, however, that notwithstanding any other provision hereof, in the event any participant consent is required but not obtained prior to the Effective Time with respect any outstanding award, such award shall be paid in cash in accordance with the applicable Company Benefit Plan.


	ARTICLE III  REPRESENTATIONS AND WARRANTIES OF THE COMPANY 
	SECTION 3.01   Organization, Standing and Power
	SECTION 3.02   Company Subsidiaries
	SECTION 3.03   Capital Structure
	(a) The authorized capital stock of the Company consists of (i) 100,000,000 shares of Company Common Stock, (ii) 2,500,000 shares of preference stock, including 500,000 shares of Series A Participating Preference Stock (“Preference Stock”) and (iii) 5,000,000 shares of $10.00 par value cumulative preferred stock (“Preferred Stock”).  At the close of business on February 8, 2016, (x) 43,763,120 shares of Company Common Stock were issued and outstanding, (y) no shares of Company Common Stock were held by the Company in its treasury and (z) no shares of Preference Stock or Preferred Stock were issued and outstanding.  At the close of business on February 8, 2016, an aggregate of 1,082,414 shares of Company Common Stock were reserved and available for issuance pursuant to the Company Benefit Plans.  At the close of business on February 8, 2016, an aggregate of 125,284 shares of Company Common Stock were issuable on the vesting of outstanding Time-Vested Restricted Stock Awards and Performance-Based Restricted Stock Awards (assuming full satisfaction of the applicable service conditions and maximum attainment of the applicable performance goals).  
	(b) All outstanding shares of Company Common Stock are validly issued, fully paid and nonassessable and not subject to, or issued in violation of, any preemptive right.  Except as set forth in this Section 3.03 or Section 3.03(b) of the Company Disclosure Letter or pursuant to the terms of this Agreement, there are not issued, reserved for issuance or outstanding, and there are not any outstanding obligations of the Company or any Company Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, (i) any capital stock of the Company or any Company Subsidiary or any securities of the Company or any Company Subsidiary convertible into or exchangeable or exercisable for shares of capital stock or voting securities of, or other equity interests in, the Company or any Company Subsidiary or (ii) any warrants, calls, options or other rights to acquire from the Company or any Company Subsidiary, or any other obligation of the Company or any Company Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, any capital stock or voting securities of, or other equity interests in, the Company or any Company Subsidiary (the foregoing clauses (i) and (ii), collectively, “Equity Securities”).  Except pursuant to the Company Benefit Plans, there are not any outstanding obligations of the Company or any Company Subsidiary to repurchase, redeem or otherwise acquire any Equity Securities.  There is no outstanding Indebtedness of the Company having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters on which shareholders of the Company may vote (“Company Voting Debt”).  No Company Subsidiary owns any shares of Company Common Stock.

	SECTION 3.04   Authority; Execution and Delivery; Enforceability
	SECTION 3.05   No Conflicts; Consents
	(a) The execution and delivery by the Company of this Agreement does not, and the performance by the Company of its covenants and agreements hereunder and the consummation of the Merger will not, (i) subject to obtaining the Company Shareholder Approval, conflict with, or result in any violation of any provision of, the Company Articles, the Company Bylaws or the Organizational Documents of any Company Subsidiary, (ii) subject to obtaining the Consents set forth in Section 3.05(a)(ii) of the Company Disclosure Letter (the “Company Required Consents”), conflict with, result in any violation of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or acceleration of any material obligation or to the loss of a material benefit under any Filed Company Contract or any material Permit applicable to the business of the Company and the Company Subsidiaries or (iii) subject to obtaining the Company Shareholder Approval and the Consents referred to in Section 3.05(b) and making the Filings referred to in Section 3.05(b), conflict with, or result in any violation of any provision of, any Judgment or Law, in each case, applicable to the Company or any Company Subsidiary or their respective properties or assets, except for, in the case of the foregoing clauses (ii) and (iii), any matter that would not have or would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect and would not prevent or materially impede, interfere with or delay the consummation of the Merger.  
	(b) No consent, waiver or Permit (“Consent”) of or from, or registration, declaration, notice or filing (“Filing”) made to or with, any Governmental Entity is required to be obtained or made by the Company or any Company Subsidiary in connection with the Company’s execution and delivery of this Agreement or its performance of its covenants and agreements hereunder or the consummation of the Merger, except for the following: 
	(i) (1) the filing with the Securities and Exchange Commission (the “SEC”), in preliminary and definitive form, of the Proxy Statement and (2) the filing with the SEC of such reports under, and such other compliance with, the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or the Securities Act of 1933, as amended (the “Securities Act”), and rules and regulations of the SEC promulgated thereunder, as may be required in connection with this Agreement or the Merger; 
	(ii) compliance with, Filings under and the expiration of any applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the rules and regulations promulgated thereunder (the “HSR Act”); 
	(iii) the filing of the Certificate of Merger with the Office of the Secretary of State of the State of Kansas and appropriate documents with the relevant authorities of the other jurisdictions in which Parent and the Company are qualified to do business; 
	(iv) (1) Filings with, and the Consent of, the Federal Energy Regulatory Commission (the “FERC”) under Section 203 of the Federal Power Act (the “FPA”); (2) the CFIUS Approval, and Filings with respect thereto, (3) the Filings with, and the Consent of, the State Commissions, (4) pre-approvals of license transfers with the Federal Communications Commission (the “FCC”) and (5) and the other Filings and Consents set forth in Section 3.05(b)(iv) of the Company Disclosure Letter (the Consents and Filings set forth in Section 3.05(b)(ii) and this Section 3.05(b)(iv), collectively, the “Company Required Statutory Approvals”); 
	(v) the Company Required Consents;
	(vi) Filings and Consents as are required to be made or obtained under state or federal property transfer Laws or Environmental Laws; and 
	(vii) such other Filings or Consents the failure of which to make or obtain would not have or would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect and would not prevent or materially impede, interfere with or delay the consummation of the Merger.  


	SECTION 3.06   Company Reports; Financial Statements
	(a) The Company has furnished or filed all reports, schedules, forms, statements and other documents (including exhibits and other information incorporated therein) required to be furnished or filed by the Company with the SEC since January 1, 2015 (such documents, together will all exhibits, financial statements, including the Company Financial Statements, and schedules thereto and all information incorporated therein by reference, but excluding the Proxy Statement, being collectively referred to as the “Company Reports”).  Each Company Report (i) at the time furnished or filed, complied in all material respects with the applicable requirements of the Exchange Act, the Securities Act or the Sarbanes-Oxley Act of 2002 (including the rules and regulations promulgated thereunder), as the case may be, and the rules and regulations of the SEC promulgated thereunder applicable to such Company Report and (ii) did not at the time it was filed (or if amended or superseded by a filing or amendment prior to the date of this Agreement, then at the time of such filing or amendment) contain any untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they were made, not misleading.  Each of the consolidated financial statements of the Company included in the Company Reports (the “Company Financial Statements”) complied at the time it was filed as to form in all material respects with applicable accounting requirements and the published rules and regulations of the SEC with respect thereto, was prepared in accordance with United States generally accepted accounting principles (“GAAP”) (except, in the case of unaudited quarterly financial statements, as permitted by Form 10-Q of the SEC) applied on a consistent basis during the periods and as of the dates involved (except as may be indicated in the notes thereto) and fairly present in all material respects, in accordance with GAAP, the consolidated financial position of the Company and the Company’s consolidated Subsidiaries as of the dates thereof and the consolidated results of their operations and cash flows for the periods shown (subject, in the case of unaudited quarterly financial statements, to normal year-end audit adjustments).  
	(b) Neither the Company nor any Company Subsidiary has any liability of any nature that is required by GAAP to be set forth on a consolidated balance sheet of the Company and the Company Subsidiaries, except liabilities (i) reflected or reserved against in the most recent balance sheet (including the notes thereto) of the Company and the Company Subsidiaries included in the Company Reports filed prior to the date hereof, (ii) incurred in the ordinary course of business after September 30, 2015 (the “Balance Sheet Date”), (iii) incurred in connection with the Merger or any other transaction or agreement contemplated by this Agreement or (iv) that have not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  
	(c) The Company maintains a system of “internal control over financial reporting” (as defined in Rule 13a-15 or 15d-15, as applicable, under the Exchange Act).  Such internal control over financial reporting is effective in providing reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with GAAP in all material respects.  Except as has not had, and would not be reasonably likely to have, individually or in the aggregate, a Company Material Adverse Effect, (i) the Company maintains “disclosure controls and procedures” required by Rule 13a-15 or 15d-15 under the Exchange Act that are effective to ensure that information required to be disclosed by the Company in the reports it files or submits under the Exchange Act is recorded, processed, summarized and reported on a timely basis to the individuals responsible for the preparation of the Company’s filings with the SEC and other public disclosure documents and (ii) the Company has disclosed, based on its most recent evaluation prior to the date of this Agreement, to the Company’s outside auditors and the audit committee of the Company Board (1) any significant deficiencies and material weaknesses in the design or operation of internal controls over financial reporting (as defined in Rule 13a-15(f) under the Exchange Act) that are reasonably likely to adversely affect the Company’s ability to record, process, summarize and report financial information and (2) any fraud, known to the Company, whether or not material, that involves management or other employees who have a significant role in the Company’s internal controls over financial reporting.  

	SECTION 3.07   Absence of Certain Changes or Events
	SECTION 3.08   Taxes
	(a) Except as would not have or would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect: 
	(i) (1) each of the Company and each Company Subsidiary has timely filed, taking into account any extensions, all Tax Returns required to have been filed and such Tax Returns are accurate and complete in all respects and (2) all Taxes due on such Tax Returns have been timely paid in full; 
	(ii) (1) neither the Company nor any Company Subsidiary has received written notice of any audit, examination, investigation or other proceeding from any taxing authority for any amount of unpaid Taxes asserted against the Company or any Company Subsidiary that have not been fully paid or settled and (2) with respect to any tax years open for audit as of the date hereof, neither the Company nor any Company Subsidiary has granted any waiver of any statute of limitations with respect to, or any extension of a period for the assessment of, any Tax; 
	(iii) neither the Company nor any Company Subsidiary had any liabilities for unpaid Taxes as of the date of the latest balance sheet included in the Company Financial Statements that had not been accrued or reserved on such balance sheet in accordance with GAAP and (2) neither the Company nor any Company Subsidiary has incurred any liability for Taxes since the date of the latest balance sheet included in the Company Financial Statements except in the ordinary course of business; 
	(iv) neither the Company nor any Company Subsidiary has any liability for Taxes of any Person (except for the Company or any Company Subsidiary) arising from the application of Treasury Regulation Section 1.1502-6 or any analogous provision of state, local or foreign Law, or as a transferee or successor, by contract or otherwise; 
	(v) neither the Company nor any Company Subsidiary is a party to or is otherwise bound by any Tax sharing, allocation or indemnification agreement or arrangement, except for such an agreement or arrangement (1) exclusively between or among the Company and Company Subsidiaries, or (2) with customers, vendors, lessors or other third parties entered into in the ordinary course of business and not primarily related to Taxes; 
	(vi) within the past three (3) years, neither the Company nor any Company Subsidiary has been a “distributing corporation” or a “controlled corporation” in a distribution intended to qualify for tax-free treatment under Section 355 of the Code; 
	(vii) neither the Company nor any Company Subsidiary has engaged in any “listed transaction” as defined in Treasury Regulations Section 1.6011-4(b)(2) or Treasury Regulations Section 301.6111-2(b) in any tax year for which the statute of limitations has not expired;
	(viii) Neither the Company nor any Company Subsidiary will be required, for income Tax purposes for any taxable period ending after the Closing Date, to include in its taxable income any item of income or gain or to exclude from its taxable income any item of deduction or loss as a result of any (i) change in method of accounting under Section 48l(c) of the Code (or any corresponding or similar provision of state, local or foreign law) for a taxable period ending on or prior to the Closing Date, (ii) closing agreement under Section 7121 of the Code (or any corresponding or similar provision of state, local or foreign law) executed on or prior to the Closing Date, (iii) installment sale or open transaction disposition occurring on or prior to the Closing Date or (iv) prepaid amount received on or prior to the Closing Date; and
	(ix) No written claim has been received in the last three years by the Company or any Company Subsidiary from a taxing authority in a jurisdiction where the Company or Company Subsidiary does not file Tax Returns that the Company or Company Subsidiary is or may be subject to taxation by that jurisdiction or should have been included in a combined, consolidated, affiliated, unitary or other group Tax Return of that jurisdiction.

	(b) Except to the extent Section 3.09 relates to Taxes, the representations and warranties contained in this Section 3.08 are the sole and exclusive representations and warranties of the Company relating to Taxes, and no other representation or warranty of the Company contained herein shall be construed to relate to Taxes.  

	SECTION 3.09   Employee Benefits
	(a) Section 3.09(a) of the Company Disclosure Letter sets forth a complete and accurate list, as of the date of this Agreement, of each material Company Benefit Plan and each material Company Benefit Agreement.  
	(b) With respect to each material Company Benefit Plan and material Company Benefit Agreement, the Company has made available to Parent, to the extent applicable, complete and accurate copies of (i) the plan document (or, if such arrangement is not in writing, a written description of the material terms thereof), including any amendment thereto and any summary plan description thereof, (ii) each trust, insurance, annuity or other funding Contract related thereto, (iii) the most recent audited financial statement and actuarial or other valuation report prepared with respect thereto, (iv) the most recent annual report on Form 5500 required to be filed with the Internal Revenue Service (the “IRS”) with respect thereto and (v) the most recently received IRS determination letter or opinion.  No Company Benefit Plan or Company Benefit Agreement is maintained outside the jurisdiction of the United States, or covers any Company Personnel residing or working outside of the United States.  
	(c) Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect, (i) each Company Benefit Plan and each Company Benefit Agreement has been maintained in compliance with its terms and with the requirements prescribed by ERISA, the Code and all other applicable Laws, (ii) there are no pending or, to the Knowledge of the Company, threatened proceedings against any Company Benefit Plan or Company Benefit Agreement or any fiduciary thereof, or the Company or any Company Subsidiary with respect to any Company Benefit Plan or Company Benefit Agreement and (iii) all contributions, reimbursements, premium payments and other payments required to be made by the Company or any Company Commonly Controlled Entity to any Company Benefit Plan have been made on or before their applicable due dates.  Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect, neither the Company nor any Company Commonly Controlled Entity has engaged in, and to the Knowledge of the Company, there has not been, any non-exempt transaction prohibited by ERISA or by Section 4975 of the Code with respect to any Company Benefit Plan or Company Benefit Agreement or their related trusts that would reasonably be expected to result in a liability of the Company or a Company Commonly Controlled Entity. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, no Company Benefit Plan or Company Benefit Agreement is under audit or is the subject of an administrative proceeding by the IRS, the Department of Labor, or any other Governmental Entity, nor has the Company received written notice of the commencement of any such audit or other administrative proceeding.  
	(d) Section 3.09(d) of the Company Disclosure Letter sets forth each Company Benefit Plan and Company Benefit Agreement that is subject to Section 302 or Title IV of ERISA or Section 412, 430 or 4971 of the Code.  No Company Benefit Plan or Company Benefit Agreement is a multiemployer plan, as defined in Section 3(37) of ERISA, or a plan that has two or more contributing sponsors at least two of whom are not under common control, within the meaning of Section 4063 of ERISA, and neither the Company nor any Company Commonly Controlled Entity has contributed to or been obligated to contribute to any such plan within the six years preceding this Agreement.  Except for matters that have not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, neither the Company nor any Company Commonly Controlled Entity has incurred any Controlled Group Liability (as defined below) that has not been satisfied in full nor do any circumstances exist that could reasonably be expected to give rise to any Controlled Group Liability (except for the payment of premiums to the Pension Benefit Guaranty Corporation).  For the purposes of this Agreement, “Controlled Group Liability” means any and all liabilities (i) under Title IV of ERISA, (ii) under Section 302 of ERISA, (iii) under Sections 412, 430 and 4971 of the Code or (iv) as a result of a failure to comply with the continuation coverage requirements of Section 601 et seq. of ERISA and Section 4980B of the Code.  
	(e) Each Company Benefit Plan that is intended to be qualified under Section 401(a) of the Code is so qualified and such plan has received a currently effective favorable determination letter or opinion to that effect from the IRS and, to the Knowledge of the Company, there is no reason why any such determination letter should be revoked or not be reissued.  
	(f) Except for any liabilities that have not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, neither the Company nor any Company Subsidiary has any liability for providing health, medical or other welfare benefits after retirement or other termination of employment, except for coverage or benefits required to be provided under Section 4980(B)(f) of the Code or applicable Law.  
	(g) Except as expressly provided in this Agreement or as set forth in Section 3.09(g) of the Company Disclosure Letter, none of the execution and delivery of this Agreement, the performance by either party of its covenants and agreements hereunder or the consummation of the Merger (alone or in conjunction with any other event, including any termination of employment on or following the Effective Time) will (i) entitle any Company Personnel to any material compensation or benefit, (ii) accelerate the time of payment or vesting, or trigger any payment or funding, of any material compensation or benefit or trigger any other material obligation under any Company Benefit Plan or Company Benefit Agreement or (iii) result in any payment that could, individually or in combination with any other such payment, not be deductible under Section 280G of the Code.  
	(h) The representations and warranties contained in this Section 3.09 are the sole and exclusive representations and warranties of the Company relating to Company Benefit Plans or Company Benefit Agreements (including their compliance with any applicable Law) or ERISA, and no other representation or warranty of the Company contained herein shall be construed to relate to Company Benefit Plans or Company Benefit Agreements (including their compliance with any applicable Law) or ERISA.  

	SECTION 3.10   Labor and Employment Matters
	SECTION 3.11   Litigation
	SECTION 3.12   Compliance with Applicable Laws
	SECTION 3.13   Takeover Statutes
	SECTION 3.14   Environmental Matters
	(a) Except for matters that have not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect: 
	(i) the Company and the Company Subsidiaries are in compliance with all Environmental Laws; 
	(ii) with respect to Permits under Environmental Law that are necessary to conduct the respective operations of the Company or the Company Subsidiaries as currently conducted (“Environmental Permits”), (1) the Company and each of the Company Subsidiaries have obtained and are in compliance with, or have filed timely applications for, all such Environmental Permits, (2) all such Environmental Permits are valid and in good standing and (3) neither the Company nor any Company Subsidiary has received written notice from any Governmental Entity seeking to modify, revoke or terminate, any such Environmental Permits; 
	(iii) there are no Environmental Claims pending or, to the Knowledge of the Company, threatened in writing against the Company or any Company Subsidiary; and 
	(iv) to the Knowledge of the Company, there are and have been no Releases of Hazardous Materials at any property currently owned, leased or operated by the Company or any Company Subsidiary that would reasonably be expected to form the basis of any Environmental Claim against the Company or any Company Subsidiary.  

	(b) The representations and warranties contained in this Section 3.14 are the sole and exclusive representations and warranties of the Company relating to Environmental Permits, Environmental Laws, Environmental Claims, Releases, Hazardous Materials or other environmental matters.  

	SECTION 3.15   Contracts
	(a) Except for this Agreement, Company Benefit Plans and Company Benefit Agreements, as of the date of this Agreement, neither the Company nor any Company Subsidiary is a party to any Contract required to be filed by the Company as a “material contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act (a “Filed Company Contract”) that has not been so filed.  
	(b) Except as would not have or would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, (i) each Filed Company Contract is a valid, binding and legally enforceable obligation of the Company or one of the Company Subsidiaries, as the case may be, and, to the Knowledge of the Company, of the other parties thereto, subject in all respects to the Bankruptcy and Equity Exceptions, (ii) to the Knowledge of the Company, each such Filed Company Contract is in full force and effect and (iii) as of the date hereof, none of the Company or any Company Subsidiary is (with or without notice or lapse of time, or both) in breach or default under any such Filed Company Contract and, to the Knowledge of the Company, no other party to any such Filed Company Contract is (with or without notice or lapse of time, or both) in breach or default thereunder.  

	SECTION 3.16   Real Property
	SECTION 3.17   Intellectual Property
	(a) Except as would not have or would not be reasonably expected to have, individually or in the aggregate, a Company Material Adverse Effect, to the Knowledge of the Company, (i) the Company and the Company Subsidiaries have the right to use all material Intellectual Property used in their business as presently conducted, and (ii) no person is violating any material Intellectual Property owned by the Company and the Company Subsidiaries.  
	(b) The representations and warranties contained in this Section 3.17 are the sole and exclusive representations and warranties of the Company relating to Intellectual Property, and no other representation or warranty of the Company contained herein shall be construed to relate to Intellectual Property.  

	SECTION 3.18   Insurance
	SECTION 3.19   Regulatory Status
	(a) Except as set forth in Section 3.19(a)(i) of the Company Disclosure Letter, none of the Company Subsidiaries is regulated as a public utility under the FPA.  Except for the Company Subsidiaries set forth in Section 3.19(a)(ii) of the Company Disclosure Letter (the “Utility Subsidiaries”), none of the Company Subsidiaries are regulated as a public utility or gas utility under the applicable Law of any state.    
	(b) All filings (except for immaterial filings) required to be made by the Company or any Company Subsidiary since January 1, 2015, with the FERC, the FCC and the State Commissions, as the case may be, have been made, including all forms, statements, reports, agreements and all documents, exhibits, amendments and supplements appertaining thereto, including all rates, tariffs and related documents, and all such filings complied, as of their respective dates, with all applicable requirements of applicable statutes and the rules and regulations promulgated thereunder, except for filings the failure of which to make or the failure of which to make in compliance with all applicable requirements of applicable statutes and the rules and regulations promulgated thereunder, would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.  

	SECTION 3.20   Brokers’ Fees and Expenses
	SECTION 3.21   Opinion of Financial Advisor
	SECTION 3.22   No Additional Representations

	ARTICLE IV REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 
	SECTION 4.01   Organization, Standing and Power
	SECTION 4.02   Authority; Execution and Delivery; Enforceability
	SECTION 4.03   No Conflicts; Consents
	(a) The execution and delivery of this Agreement by Parent and Merger Sub does not, and the performance by each of Parent and Merger Sub of its covenants and agreements and the consummation of the Merger will not, (i) conflict with, or result in any violation of any provision of, the Organizational Documents of Parent or Merger Sub, (ii) subject to obtaining the Consents set forth in Section 4.03(a)(ii) of the Parent Disclosure Letter (the “Parent Required Consents” and, together with the Company Required Consents, the “Required Consents”), conflict with, result in any violation of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of termination, cancellation or acceleration of any material obligation or to the loss of a material benefit under any material Contract to which Parent or Merger Sub is a party or by which any of their respective properties or assets is bound or any material Permit applicable to the business of Parent and its Affiliates or (iii) subject to obtaining the Consents referred to in Section 4.03(b) and making the Filings referred to in Section 4.03(b), conflict with, or result in any violation of any provision of, any Judgment or Law, in each case, applicable to Parent or Merger Sub or their respective properties or assets, except for, in the case of the foregoing clauses (ii) and (iii), any matter that would not have or would not be reasonably expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  
	(b) No Consent of or from, or Filing made to or with, any Governmental Entity, is required to be obtained or made by Parent or any Affiliate of Parent in connection with Parent’s and Merger Sub’s execution and delivery of this Agreement or their performance of their covenants and agreements hereunder or the consummation of the Merger, except for the following: 
	(i) compliance with, Filings under and the expiration of any applicable waiting period under the HSR Act; 
	(ii) (1) Filings with, and the Consent of, the FERC under Section 203 of the FPA, (2) the CFIUS Approval, and Filings with respect thereto, (3) the Filings with, and the Consent of, the State Commissions, (4) pre-approvals of license transfers with the FCC, and (5) and the other Filings and Consents set forth in Section 4.03(b)(ii) of the Parent Disclosure Letter (the Consents and Filings set forth in Section 4.03(b)(i) and this Section 4.03(b)(ii), collectively, the “Parent Required Statutory Approvals” and, together with the Company Required Statutory Approvals, the “Required Statutory Approvals”); 
	(iii) the Parent Required Consents;
	(iv) the filing of the Certificate of Merger with the Office of the Secretary of State of the State of Kansas and appropriate documents with the relevant authorities of the other jurisdictions in which Parent and the Company are qualified to do business; 
	(v) Filings and Consents as are required to be made or obtained under state or federal property transfer Laws or Environmental Laws; and 
	(vi) such other Filings and Consents the failure of which to make or obtain would not have or would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.  


	SECTION 4.04   Litigation
	SECTION 4.05   Compliance with Applicable Laws
	SECTION 4.06   Financing
	SECTION 4.07   Brokers’ Fees and Expenses
	SECTION 4.08   Merger Sub
	SECTION 4.09   Ownership of Company Common Stock; Related Person
	SECTION 4.10   Regulatory Status
	SECTION 4.11   Guarantee
	SECTION 4.12   No Additional Representations

	ARTICLE V COVENANTS RELATING TO CONDUCT OF BUSINESS 
	SECTION 5.01   Conduct of Business
	(a) Conduct of Business by the Company.  Except for matters set forth in Section 5.01 of the Company Disclosure Letter or otherwise contemplated or required by this Agreement, or as required by a Governmental Entity (including pursuant to a Judgment issued by the FERC, the FCC or any State Commission) or by applicable Law, or as contemplated by the Proceedings, or with the prior written consent of Parent (which consent shall not be unreasonably withheld, conditioned or delayed), from the date of this Agreement until the Effective Time, the Company shall use commercially reasonable efforts to, and to cause each Company Subsidiary to, (x) conduct its business in the ordinary course of business in all material respects and (y) to the extent consistent with the foregoing clause (x), preserve intact, in all material respects, its business organization and existing relationships with Governmental Entities.  In addition, and without limiting the generality of the foregoing, except as set forth in the Company Disclosure Letter or otherwise contemplated or required by this Agreement, or as required by a Governmental Entity (including pursuant to a Judgment issued by the FERC, the FCC or any State Commission) or by applicable Law, or as contemplated by the Proceedings, or with the prior written consent of Parent (which consent shall not be unreasonably withheld, conditioned or delayed), from the date of this Agreement until the Effective Time, the Company shall not, and shall not permit any Company Subsidiary to, do any of the following: 
	(i) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock or property or any combination thereof) in respect of, any of its capital stock, other equity interests or voting securities, except for (1) quarterly cash dividends payable by the Company or any Company Subsidiary in respect of shares of Company Common Stock on a schedule and in an amount per share of Company Common Stock consistent with the Company’s past practices but without increase in the amount per share, (2) dividends and distributions by a direct or indirect Company Subsidiary to its parent and (3) a “stub period” dividend to holders of record of Company Common Stock as of immediately prior to the Effective Time equal to the product of (A) the number of days from the record date for payment of the last quarterly dividend paid by the Company prior to the Effective Time, multiplied by (B) a daily dividend rate determined by dividing the amount of the last quarterly dividend prior to the Effective Time by ninety-one (91);
	(ii) amend any of its Organizational Documents (except for immaterial or ministerial amendments); 
	(iii) except as permitted by Section 5.01(a)(v) or for transactions among the Company and the Company Subsidiaries or among the Company Subsidiaries, split, combine, consolidate, subdivide or reclassify any of its capital stock, other equity interests or voting securities, or securities convertible into or exchangeable or exercisable for capital stock or other equity interests or voting securities, or issue or authorize the issuance of any other securities in respect of, in lieu of or in substitution for its capital stock, other equity interests or voting securities; 
	(iv) repurchase, redeem or otherwise acquire, or offer to repurchase, redeem or otherwise acquire, any capital stock or voting securities of, or equity interests in, the Company or any Company Subsidiary or any securities of the Company or any Company Subsidiary convertible into or exchangeable or exercisable for capital stock or voting securities of, or equity interests in, the Company or any Company Subsidiary, or any warrants, calls, options or other rights to acquire any such capital stock, securities or interests, except for (1) the acquisition by the Company of shares of Company Common Stock in the open market to satisfy its obligations under all Company Benefit Plans or under the Company’s dividend reinvestment and direct stock purchase plan (the “Company DRIP”), (2) the withholding of shares of Company Common Stock to satisfy Tax obligations with respect to awards granted pursuant to the Company Benefit Plans and (3) the acquisition by the Company of awards granted pursuant to the Company Benefit Plans in connection with the forfeiture of such awards; 
	(v) issue, deliver, sell, grant, pledge or otherwise encumber or subject to any Lien any Equity Securities or Company Voting Debt, in each case, except for the issuance of (1) Equity Securities pursuant to the Company Benefit Plans as permitted by Section 5.01(a)(vi), (2) shares of Company Common Stock pursuant to Director Stock Units, Time-Vested Restricted Stock Awards and Performance-Based Restricted Stock Awards outstanding on the date of this Agreement and in accordance with their terms on the date of this Agreement or granted after the date of this Agreement pursuant to the foregoing clause (1), or (3) shares of Company Common Stock under the Company DRIP; 
	(vi) (1) grant to any Company Personnel any increase in compensation or benefits except in the ordinary course of business and consistent with past practices, (2) grant to Company Personnel increases, in the aggregate, in change-in-control, severance, retention or termination pay, (3) enter into or amend any change-in-control, severance, retention or termination agreement with any Company Personnel, except in order to effect changes permitted by clause (2) of this Section 5.01(a)(vi), (4) establish, adopt, enter into, amend in any material respect or terminate any Company Union Contract or Company Benefit Plan or Company Benefit Agreement (or any plan or agreement that would be a Company Union Contract, Company Benefit Plan or Company Benefit Agreement if in existence on the date hereof), in each case, except in the ordinary course of business consistent with past practices or (5) take any action to accelerate the time of vesting, funding or payment of any compensation or benefits under any Company Benefit Plan or Company Benefit Agreement, except in the case of the foregoing clauses (1) through (5) for actions required pursuant to the terms of any Company Benefit Plan or Company Benefit Agreement existing on the date hereof, or as required by the terms and conditions of this Agreement;
	(vii) make any material change in financial accounting methods, principles or practices, except to the extent as may have been required by a change in applicable Law or GAAP or by any Governmental Entity (including the SEC or the Public Company Accounting Oversight Board); 
	(viii) make any acquisition or disposition of a material asset or business (including by merger, consolidation or acquisition of stock or assets), except for (1) any acquisition or disposition for consideration that is individually not in excess of $5,000,000 and in the aggregate not in excess of $20,000,000 or (2) any disposition of obsolete or worn-out equipment in the ordinary course of business; 
	(ix) incur any Indebtedness, except for (1) Indebtedness incurred in the ordinary course of business, (2) as reasonably necessary to finance any capital expenditures permitted under Section 5.01(a)(x), (3) Indebtedness in replacement of existing Indebtedness, (4) guarantees by the Company of existing Indebtedness of any wholly owned Company Subsidiary, (5) guarantees and other credit support by the Company of obligations of any Company Subsidiary in the ordinary course of business consistent with past practice, (6) borrowings under existing revolving credit facilities (or replacements thereof on comparable terms) or existing commercial paper programs in the ordinary course of business or (7) Indebtedness in amounts necessary to maintain the capital structure of the Company Subsidiaries, as authorized by the State Commissions, and to maintain the present capital structure of the Company consistent with past practice in all material respects; 
	(x) make, or agree or commit to make, any capital expenditure, except for capital expenditures (1) in the ordinary course of business, (2) in accordance with the capital plan set forth in Section 5.01(a)(x) of the Company Disclosure Letter, plus a 10% aggregate variance or (3) with respect to any capital expenditure not addressed by the foregoing clauses (1) or (2), not to exceed $15,000,000 in any twelve (12) month period; 
	(xi) (1) modify or amend in any material respect, or terminate or waive any material right under, any Filed Company Contract (except for (A) any modification, amendment, termination or waiver in the ordinary course of business or (B) a termination without material penalty to the Company or the appropriate Company Subsidiary) or (2) without limiting Parent’s obligations under Section 6.03, enter into any Contract that, from and after the Closing, purports to bind Parent or any of its Affiliates (other than the Company and the Company Subsidiaries); 
	(xii) make or change any material Tax election, change any material method of Tax accounting, settle or compromise any material Tax liability or refund or amend any material Tax Return, in each case, except as may be required by a change in applicable Law or GAAP or by any Governmental Entity; 
	(xiii) waive, release, assign, settle or compromise any material Claim against the Company or any Company Subsidiary, except for (1) waivers, releases, assignments, settlements or compromises in the ordinary course of business or (2) waivers, releases, assignments, settlements or compromises that (A) with respect to the payment of monetary damages, the amount of monetary damages to be paid by the Company or the Company Subsidiaries does not exceed (I) the amount with respect thereto reflected on the Company Financial Statements (including the notes thereto) or (II) $10,000,000, in the aggregate, in excess of the proceeds received or to be received from any insurance policies in connection with such payment or (B) with respect to any nonmonetary terms and conditions thereof, would not have or would not reasonably be expected to have, individually or in the aggregate, a material effect on the continuing operations of the Company and the Company Subsidiaries (taken as a whole); or 
	(xiv) enter into any Contract to do any of the foregoing.  

	(b) Emergencies.  Notwithstanding anything to the contrary herein, the Company may, and may cause any Company Subsidiary to, take reasonable actions in compliance with applicable Law (i) with respect to any operational emergencies (including any restoration measures in response to any hurricane, tornado, ice storm, tsunami, flood, earthquake or other natural disaster or weather-related event, circumstance or development), equipment failures, outages or an immediate and material threat to the health or safety of natural Persons or (ii) as the Company deems prudent based on Good Utility Practice.  
	(c) No Control of the Company’s Business.  Parent acknowledges and agrees that (i) nothing contained herein is intended to give Parent, directly or indirectly, the right to control or direct the operations of the Company or any Company Subsidiary prior to the Effective Time and (ii) prior to the Effective Time, the Company shall exercise, consistent with the terms and conditions of this Agreement, complete control and supervision over its and the Company Subsidiaries’ respective operations.  
	(d) Advice of Changes.  Each of Parent and the Company shall promptly advise the other orally and in writing of any change or event that would prevent any of the conditions precedent described in Article VII from being satisfied.

	SECTION 5.02   Proceedings
	SECTION 5.03   No Solicitation by the Company; Company Board Recommendation
	(a) The Company shall not, shall cause its Affiliates not to, and shall use reasonable efforts to cause its and their respective officers, directors, principals, partners, managers, members, attorneys, accountants, agents, employees, consultants, financial advisors or other authorized representatives (collectively, “Representatives”) not to, (i) directly or indirectly solicit, initiate or knowingly encourage, induce or facilitate any Company Takeover Proposal or any inquiry or proposal that would reasonably be expected to lead to a Company Takeover Proposal, in each case, except for this Agreement and the transactions contemplated hereby, or (ii) directly or indirectly participate in any discussions or negotiations with any Person (except for the Company’s Affiliates and its and their respective Representatives or Parent and Parent’s Affiliates and its and their respective Representatives) regarding, or furnish to any such Person, any nonpublic information with respect to, or cooperate in any way with any such Person with respect to, any Company Takeover Proposal or any inquiry or proposal that would reasonably be expected to lead to a Company Takeover Proposal.  The Company shall, and shall cause its Affiliates and its and their respective Representatives to, immediately cease and cause to be terminated all existing discussions or negotiations with any Person (except for the Company’s Affiliates and its and their respective Representatives or Parent and Parent’s Affiliates and its and their respective Representatives) conducted heretofore with respect to any Company Takeover Proposal, request the prompt return or destruction of all confidential information previously furnished and immediately terminate all physical and electronic data room access previously granted to any such Person or its Representatives.  Notwithstanding anything to the contrary herein, at any time prior to obtaining the Company Shareholder Approval, in response to the receipt of a bona fide written Company Takeover Proposal made after the date of this Agreement that does not result from a breach (other than an immaterial breach) of this Section 5.03(a) by the Company and that the Company Board determines in good faith (after consultation with outside legal counsel and a financial advisor) constitutes or could reasonably be expected to lead to a Superior Company Proposal, the Company and its Representatives may (1) furnish information with respect to the Company and the Company Subsidiaries to the Person making such Company Takeover Proposal (and its Representatives) (provided that all such information has previously been provided to Parent or is provided to Parent prior to or substantially concurrently with the provision of such information to such Person) pursuant to a customary confidentiality agreement no less restrictive, in the aggregate, than the Confidentiality Agreement and (2) participate in discussions regarding the terms of such Company Takeover Proposal, including terms of a Company Acquisition Agreement with respect thereto, and the negotiation of such terms with the Person making such Company Takeover Proposal (and such Person’s Representatives).  Notwithstanding anything to the contrary herein, the Company may grant a waiver, amendment or release under any confidentiality or standstill agreement to the extent necessary to allow a confidential Company Takeover Proposal to be made to the Company or the Company Board so long as the Company promptly notifies Parent thereof after granting any such waiver, amendment or release.  
	(b) Except as set forth in Section 5.03(a), Section 5.03(c) and Section 5.03(e), neither the Company Board nor any committee thereof shall (i) withdraw, change, qualify, withhold or modify in any manner adverse to Parent, or propose publicly to withdraw, change, qualify, withhold or modify in any manner adverse to Parent, the Company Board Recommendation, (ii) adopt, approve or recommend, or propose publicly to adopt, approve or recommend, any Company Takeover Proposal, (iii) fail to include in the Proxy Statement the Company Board Recommendation or (iv) take any formal action or make any recommendation or public statement in connection with a tender offer or exchange offer (except for a recommendation against such offer or a customary “stop, look and listen” communication of the type contemplated by Rule 14d-9(f) under the Exchange Act) (any action in the foregoing clauses (i)–(iv) being referred to as a “Company Adverse Recommendation Change”).  Except as set forth in Section 5.03(a), Section 5.03(c) and Section 5.03(e), neither the Company Board nor any committee thereof shall authorize, permit, approve or recommend, or propose publicly to authorize, permit, approve or recommend, or allow the Company or any of its Affiliates to execute or enter into, any letter of intent, memorandum of understanding, agreement in principle, agreement or commitment constituting, or that would reasonably be expected to lead to, any Company Takeover Proposal, or requiring, or that would reasonably be expected to cause, the Company to abandon or terminate this Agreement (a “Company Acquisition Agreement”).  
	(c) Notwithstanding anything to the contrary herein, at any time prior to obtaining the Company Shareholder Approval, the Company Board may make a Company Adverse Recommendation Change if (i) a Company Intervening Event has occurred or (ii) the Company has received a Superior Company Proposal that does not result from a breach (other than an immaterial breach) of Section 5.03(a) by the Company and, in each case, if the Company Board determines in good faith (after consultation with outside legal counsel) that the failure to effect a Company Adverse Recommendation Change as a result of the occurrence of such Company Intervening Event or in response to the receipt of such Superior Company Proposal, as the case may be, would reasonably likely be inconsistent with the Company Board’s fiduciary duties under applicable Law; provided, however, that the Company Board shall not make such Company Adverse Recommendation Change unless (1) the Company Board has provided prior written notice to Parent (a “Recommendation Change Notice”) that it is prepared to effect a Company Adverse Recommendation Change in response to the occurrence of a Company Intervening Event or the receipt of a Superior Company Proposal, which notice shall, in the case of a Company Adverse Recommendation Change in response to the receipt of a Superior Company Proposal, at the Company’s option, either attach the most current draft of any Company Acquisition Agreement with respect to such Superior Company Proposal or include a summary of the material terms and conditions of such Superior Company Proposal (including the identity of the Person making such Superior Company Proposal), (2) if requested by Parent, during the three (3) Business Day period after delivery of the Recommendation Change Notice, the Company and its Representatives negotiate in good faith with Parent and its Representatives regarding any revisions to this Agreement and (3) at the end of such three (3) Business Day period and taking into account any changes to the terms of this Agreement committed to in writing by Parent (it being understood and agreed that if there has been any subsequent amendment to any material term of such Superior Company Proposal, the Company Board shall provide a new Recommendation Change Notice and an additional three (3) Business Day period from the date of such notice shall apply), the Company Board determines in good faith (after consultation with outside legal counsel) that the failure to make such a Company Adverse Recommendation Change would reasonably likely be inconsistent with its fiduciary duties under applicable Law.  
	(d) The Company shall promptly (and in any event no later than the later of (i) twenty-four (24) hours or (ii) 5 p.m.  New York City time on the next Business Day) advise Parent orally and in writing of any Company Takeover Proposal and the material terms and conditions of any such Company Takeover Proposal (including the identity of the Person making such Company Takeover Proposal).  The Company shall keep Parent reasonably informed in all material respects on a reasonably current basis of the material terms and status (including any change to the terms thereof) of any Company Takeover Proposal.  
	(e) Nothing contained in this Section 5.03 shall prohibit the Company from (i) complying with Rule 14d-9 and Rule 14e-2 promulgated under the Exchange Act or (ii) making any disclosure to the shareholders of the Company if, in the good-faith judgment of the Company Board (after consultation with outside legal counsel) failure to so disclose would reasonably likely be inconsistent with its obligations under applicable Law.  
	(f) For purposes of this Agreement: 
	(i) “Company Takeover Proposal” means any proposal or offer (whether or not in writing), with respect to any (1) merger, consolidation, share exchange, other business combination, recapitalization, liquidation, dissolution or similar transaction involving the Company, (2) sale, lease, contribution or other disposition, directly or indirectly (including by way of merger, consolidation, share exchange, other business combination, partnership, joint venture, sale of capital stock of or other equity interests in a Company Subsidiary or otherwise) of any business or assets of the Company or the Company Subsidiaries representing 20% or more of the consolidated revenues, net income or assets of the Company and the Company Subsidiaries, taken as a whole, (3) issuance, sale or other disposition, directly or indirectly, to any Person (or the shareholders of any Person) or group of securities (or options, rights or warrants to purchase, or securities convertible into or exchangeable for, such securities) representing 20% or more of the voting power of the Company, (4) transaction (including any tender offer or exchange offer) in which any Person (or the shareholders of any Person) would acquire (in the case of a tender offer or exchange offer, if consummated), directly or indirectly, beneficial ownership, or the right to acquire beneficial ownership, or formation of any group which beneficially owns or has the right to acquire beneficial ownership of, 20% or more of any class of capital stock of the Company or (5) any combination of the foregoing.  
	(ii) “Superior Company Proposal” means a bona fide written Company Takeover Proposal (provided that for purposes of this definition, the applicable percentage in the definition of Company Takeover Proposal shall be “more than 50%” rather than “20% or more”), which the Company Board determines in good faith, after consultation with outside legal counsel and a financial advisor, and taking into account the legal, financial, regulatory and other aspects of such Company Takeover Proposal and such other factors that are deemed relevant by the Company Board, is more favorable to the holders of Company Common Stock than the transactions contemplated by this Agreement (after taking into account any proposed revisions to the terms of this Agreement that are committed to in writing by Parent (including pursuant to Section 5.03(c)).  
	(iii) “Company Intervening Event” means any material fact, circumstance, effect, change, event or development that (1) is unknown to or by the Company Board as of the date hereof (or if known, the magnitude or material consequences of which were not known or understood by the Company Board as of the date of this Agreement) and (2) becomes known to or by the Company Board prior to obtaining the Company Shareholder Approval; provided, however, that neither a Company Takeover Proposal nor or any matter relating thereto or consequence thereof shall constitute a Company Intervening Event.  


	SECTION 5.04   Financing
	(a) Parent shall, and shall cause its Affiliates to, take, or cause to be taken, all actions, and to do, or cause to be done, all things necessary to consummate the Financing, or any Substitute Financing, as promptly as possible following the date of this Agreement (and, in any event, no later than the Closing Date), including (i) (1) maintaining in effect the Debt Letters and complying with all of their respective obligations thereunder and (2) negotiating, entering into and delivering definitive agreements with respect to the Financing reflecting the terms contained in the Debt Letters (or with other terms agreed by Parent or its Affiliates and the Financing Parties, subject to the restrictions on amendments of the Debt Letters set forth below), so that such agreements are in effect no later than the Closing, and (ii) satisfying on a timely basis all the conditions to the Financing and the definitive agreements related thereto that are applicable to Parent and its Affiliates.  
	(b) In the event that all conditions set forth in Sections 7.01 and 7.03 have been satisfied or waived or, upon funding shall be satisfied or waived, Parent and its Affiliates shall cause the Persons providing the Financing (the “Financing Parties”) to fund on the Closing Date the Financing, to the extent the proceeds thereof are required to consummate the Merger and the other transactions contemplated hereby, and shall enforce its rights under the Debt Letters (including in the event of any breach or purported breach thereof and including by taking enforcement action to cause such lenders and the other Financing Parties to fund such Financing).  Parent shall not, and shall cause its Affiliates not to, take or refrain from taking, directly or indirectly, any action that would reasonably be expected to result in a failure of any of the conditions contained in the Debt Letters or in any definitive agreement related to the Financing.  Parent shall not, and shall cause its Affiliates not to, object to the utilization of any “market flex” provisions by any Financing Party.  
	(c) Parent shall keep the Company reasonably informed on a current and timely basis of the status of the efforts of Parent or its Affiliates to obtain the Financing and to satisfy the conditions thereof, including advising and updating the Company, in a reasonable level of detail, with respect to status, proposed closing date and material terms of the definitive documentation related to the Financing, providing copies of then current drafts of the credit agreement and other primary definitive documents and giving the Company prompt notice of any material change (adverse or otherwise) with respect to the Financing.  Without limiting the foregoing, Parent shall notify the Company promptly (and in any event within one (1) Business Day) if at any time prior to the Closing Date: 
	(i) any Debt Letter expires or is terminated for any reason (or if any Person attempts or purports to terminate or repudiate any Debt Letter, whether or not such attempted or purported termination or repudiation is valid); 
	(ii) Parent or any of its Affiliates obtains knowledge of any breach or default or any threatened breach or default (or any event or circumstance that, with or without due notice, lapse of time or both, would reasonably be expected to give rise to any breach or default) by any party to any Debt Letter or any definitive document related to the Financing of any provisions of the Debt Letters or any definitive document related to the Financing; 
	(iii) Parent or any of its Affiliates receives any communication (written or oral) from any Person with respect to any (1) actual, potential or threatened breach, default, termination or repudiation by any party to the Debt Letters or any definitive document related to the Financing of any provisions of the Debt Letters or any definitive document related to the Financing or (2) dispute or disagreement between or among any parties to the Debt Letters; 
	(iv) any Financing Party refuses to provide or expresses (orally or in writing) an intent to refuse to provide all or any portion of the Financing contemplated by the Debt Letters on the terms set forth therein (or expresses (orally or in writing) that such Person does not intend to enter into all or any portion of definitive documentation related to the Financing or to consummate the transactions contemplated thereby); or 
	(v) there occurs any event or development that could reasonably be expected to adversely impact the ability of Parent or any of its Affiliates to obtain all, or any portion of, the Financing contemplated by the Debt Letters on the terms and conditions, in the manner or from the sources contemplated by any of the Debt Letters or the definitive documents related to the Financing or if at any time for any other reason Parent no longer believes in good faith that it will be able to obtain all or any portion of the Financing on the terms and conditions, in the manner or from the sources contemplated by any of the Debt Letters or the definitive documents related to the Financing.  

	(d) As soon as reasonably practicable (but in any event within two (2) Business Days after the date the Company delivers to Parent a written request therefor), Parent shall provide any information reasonably requested by the Company relating to any circumstance referred to in Section 5.04(c)(i)–(v) of the immediately preceding sentence.  
	(e) Parent or its Affiliates may amend, modify, terminate, assign or agree to any waiver under the Debt Letters (including to add lenders, arrangers, agents, bookrunners, managers and other financing sources) without the prior written approval of the Company; provided that Parent shall not, and shall cause its Affiliates not to, without Company’s prior written consent, permit any such amendment, modification, assignment, termination or waiver to be made to, or consent to any waiver of, any provision of or remedy under the Debt Letters which would (1) reduce the aggregate amount of the Financing (including by increasing the amount of fees to be paid or original issue discount), (2) impose new or additional conditions to the Financing or otherwise expand or render more burdensome to Parent or its Affiliates any of the conditions to the Financing or (3) otherwise expand, amend, modify or waive any provision of the Debt Letters in a manner that in any such case would reasonably be expected to (A) delay or make less likely the funding of the Financing (or satisfaction of the conditions to the Financing) on the Closing Date, (B) adversely impact the ability of Parent or its Affiliates to enforce its rights against the Financing Parties or any other parties to the Debt Letters or the definitive agreements with respect thereto or (C) adversely affect the ability of Parent to timely consummate the Merger and the other transactions contemplated hereby.  In the event that new debt or equity commitment letters or fee letters are entered into in accordance with any amendment, replacement, supplement or other modification of the Debt Letters permitted pursuant to this Section 5.04(e), such new commitment letters or fee letters shall be deemed to be a part of the “Financing” and deemed to be the “Debt Letters” for all purposes of this Agreement.  Parent shall promptly deliver to the Company copies of any termination, amendment, modification, waiver or replacement of the Debt Letters.  
	(f) If funds in the amounts set forth in the Debt Letters, or any portion thereof, become unavailable, Parent shall, and shall cause its Affiliates, as promptly as practicable following the occurrence of such event to (i) notify the Company in writing thereof, (ii) obtain substitute financing sufficient to enable Parent to consummate the Merger and the other transactions contemplated hereby in accordance with its terms (the “Substitute Financing”) and (iii) obtain a new financing commitment letter that provides for such Substitute Financing and, promptly after execution thereof, deliver to the Company true, complete and correct copies of the new commitment letter and the related fee letters (in redacted form reasonably satisfactory to the Persons providing such Substitute Financing removing only the fee amounts, pricing caps, the rates and amounts included in the “market flex”) and related definitive financing documents with respect to such Substitute Financing; provided, however, that any such Substitute Financing shall not, without the prior written consent of the Company, (1) reduce the aggregate amount of the Financing (including by increasing the amount of fees to be paid or original issue discount), (2) impose new or additional conditions to the Financing or otherwise expand or render more burdensome to Parent or its Affiliates any of the conditions to the Financing or (3) otherwise expand, amend, modify or waive any provision of the Debt Letters in a manner that in any such case would reasonably be expected to (A) delay or make less likely the funding of the Financing (or satisfaction of the conditions to the Financing) on the Closing Date, (B) adversely impact the ability of Parent or its Affiliates to enforce its rights against the Financing Parties or any other parties to the Debt Letters or the definitive agreements with respect thereto or (C) adversely affect the ability of Parent to timely consummate the Merger and the other transactions contemplated hereby.  Upon obtaining any commitment for any such Substitute Financing, such financing shall be deemed to be a part of the “Financing” and any commitment letter for such Substitute Financing shall be deemed the “Debt Letters” for all purposes of this Agreement.  
	(g) Parent shall pay, or cause to be paid, as the same shall become due and payable, all fees and other amounts that become due and payable under the Debt Letters.  
	(h) Notwithstanding anything contained in this Agreement to the contrary, Parent and Merger Sub expressly acknowledge and agree that neither Parent’s nor Merger Sub’s obligations hereunder are conditioned in any manner upon Parent or Merger Sub obtaining the Financing, any Substitute Financing or any other financing.  

	SECTION 5.05   Financing Cooperation
	(a) From the date hereof until the Closing (or the earlier termination of this Agreement pursuant to Section 8.01), subject to the limitations set forth in this Section 5.05, and unless otherwise agreed by Parent, the Company will use its reasonable best efforts to cooperate with Parent and its Affiliates as reasonably requested by Parent in connection with Parent’s arrangement of the Financing (which, solely for purposes of this Section 5.05, shall include any alternative equity or debt capital markets financings contemplated by the Debt Letters).  Such cooperation will include using reasonable best efforts to: 
	(i) make appropriate officers reasonably available, with appropriate advance notice, for participation in bank meetings, due diligence sessions, meetings with ratings agencies and road shows, reasonable assistance in the preparation of confidential information memoranda, private placement memoranda, prospectuses, presentations and similar documents as may be reasonably requested by Parent or any Financing Party, in each case, with respect to information relating to the Company and its Subsidiaries in connection with customary marketing efforts of Parent and its Affiliates for all or any portion of the Financing; 
	(ii) furnish Parent and the Financing Parties with copies of such financial data with respect to the Company and its Subsidiaries which is prepared by the Company in the ordinary course of business or can be prepared by the Company without undue burden (with any cost thereof to be promptly reimbursed by Parent) as is reasonably requested by Parent or any Financing Party and is customarily required for the arrangement and syndication of financings similar to the Financing committed pursuant to the Debt Letters, including such information necessary to allow Parent to prepare pro forma financial statements in accordance with Article 11 of Regulation S-X under the Securities Act of 1933, as amended, and identify any such financial information as suitable for distribution to “public side” lenders; 
	(iii) request that the Company’s independent accountants participate in drafting sessions and accounting due diligence sessions and cooperate with the Financing (including as set forth in the Debt Letters as in effect on the date of this Agreement) or in connection with a customary offering of securities, including the type described in the Commitment Letter, consistent with their customary practice, including requesting that they provide customary consents and comfort letters (including “negative assurance” comfort), including in respect of historical financial statements of the Company, to the extent required in connection with the marketing and syndication of Financing (including as set forth in the Debt Letters as in effect on the date of this Agreement) or as are customarily required in an underwritten offering of securities of the type described in the Debt Letters, or as may otherwise be required pursuant to applicable Law or the rules or regulations of any national securities exchange in connection with the Merger or any alternative financing therefor, and provide customary management letters in connection with the foregoing; 
	(iv) furnish to legal counsel of Parent and to legal counsel of any Financing Party such information as may be reasonably requested by such counsel in connection with any legal opinion that such counsel may be required to deliver in connection with such Financing; and
	(v) furnish Parent and the Financing Parties, within five (5) Business Days following written request, such documentation and other information as any Financing Party may reasonably determine is required by regulatory authorities under applicable “know your customer” and anti-money laundering rules and regulations, including without limitation the PATRIOT Act.

	(b) Notwithstanding anything to the contrary contained in this Agreement (including this Section 5.05):  (i) nothing in this Agreement (including this Section 5.05) shall require any such cooperation to the extent that it would (1) require the Company to pay any commitment or other fees, reimburse any expenses or otherwise incur any liabilities or give any indemnities prior to the Closing, (2) unreasonably interfere with the ongoing business or operations of the Company or the Company Subsidiaries, (3) require the Company or any of the Company Subsidiaries to enter into or approve any agreement or other documentation effective prior to the Closing or agree to any change or modification of any existing agreement or other documentation that would be effective prior to the Closing or (4) require the Company, any of the Company Subsidiaries or any of their respective boards of directors (or equivalent bodies) to approve or authorize the Financing, and (ii) no action, liability or obligation (including any obligation to pay any commitment or other fees or reimburse any expenses) of the Company, its Subsidiaries, or any of their respective Representatives under any certificate, agreement, arrangement, document or instrument relating to the Financing shall be effective until the Closing.  
	(c) Parent shall (i) promptly upon request by the Company, reimburse the Company for all of its fees and expenses (including fees and expenses of counsel and accountants) incurred by the Company, any of the Company Subsidiaries, any of its or their Representatives in connection with any cooperation contemplated by this Section 5.05 and (ii) indemnify and hold harmless the Company, the Company Subsidiaries and its and their Representatives against any claim, loss, damage, injury, liability, judgment, award, penalty, fine, Tax, cost (including cost of investigation), expense (including fees and expenses of counsel and accountants) or settlement payment incurred as a result of, or in connection with, such cooperation or the Financing and any information used in connection therewith.  


	ARTICLE VI ADDITIONAL AGREEMENTS 
	SECTION 6.01   Preparation of the Proxy Statement; Company Shareholders Meeting
	(a) The Company shall use its reasonable best efforts to prepare and cause to be filed with the SEC no later than sixty (60) days following the date hereof, except to the extent of any delay caused by Parent, a proxy statement to be mailed to the shareholders of the Company relating to the Company Shareholders Meeting (together with any amendments or supplements thereto, the “Proxy Statement”) in preliminary form.  Each of Parent and Merger Sub shall furnish all information concerning itself and its Affiliates to the Company, and provide such other assistance, as may be reasonably requested by the Company or the Company’s outside legal counsel in connection with the preparation, filing and distribution of the Proxy Statement.  
	(b) The Company agrees that (i) none of the information supplied or to be supplied by the Company for inclusion or incorporation by reference in the Proxy Statement will, at the date it is first mailed to the Company’s shareholders or at the time of the Company Shareholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they are made, not misleading and (ii) except with respect to any information supplied to the Company by Parent or Merger Sub for inclusion or incorporation by reference in the Proxy Statement, the Proxy Statement will comply as to form in all material respects with the requirements of the Exchange Act and the rules and regulations of the SEC promulgated thereunder.  Parent and Merger Sub agree that none of the information supplied or to be supplied by Parent or Merger Sub for inclusion or incorporation by reference in the Proxy Statement will, at the date it is first mailed to the Company’s shareholders or at the time of the Company Shareholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they are made, not misleading.  
	(c) The Company shall promptly notify Parent after the receipt of any comments from the SEC with respect to, or any request from the SEC for amendments or supplements to, the Proxy Statement and shall provide Parent with copies of all correspondence between it and its Affiliates and Representatives, on the one hand, and the SEC, on the other hand, and: 
	(i) each of the Company and Parent shall use its reasonable best efforts (1) to respond as promptly as reasonably practicable to any comment from the SEC with respect to, or any request from the SEC for amendments or supplements to, the Proxy Statement and (2) to have the SEC advise the Company as promptly as reasonably practicable that the SEC has no further comments on the Proxy Statement; 
	(ii) the Company shall file the Proxy Statement in definitive form with the SEC and cause such definitive Proxy Statement to be mailed to the shareholders of the Company as promptly as reasonably practicable after the SEC advises the Company that the SEC has no further comments on the Proxy Statement; and 
	(iii) unless the Company Board has made a Company Adverse Recommendation Change, the Company shall include the Company Board Recommendation in the preliminary and definitive Proxy Statements.  

	(d) If, prior to the Effective Time, any event occurs with respect to Parent or any Affiliate of Parent, or any change occurs with respect to other information supplied by Parent for inclusion in the Proxy Statement, that is required to be described in an amendment of, or a supplement to, the Proxy Statement, Parent shall promptly notify the Company of such event, and Parent and the Company shall cooperate in the prompt filing with the SEC of any necessary amendment or supplement to the Proxy Statement so that either such document would not include any misstatement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements made therein, in the light of the circumstances under which they are made, not misleading, and, as required by Law, in disseminating the information contained in such amendment or supplement to the Company’s shareholders.  Nothing in this Section 6.01(d) shall limit the obligations of any Party under Section 6.01(a).  
	(e) If prior to the Effective Time, any event occurs with respect to the Company or any Company Subsidiary, or any change occurs with respect to other information supplied by the Company for inclusion in the Proxy Statement, that is required to be described in an amendment of, or a supplement to, the Proxy Statement, the Company shall promptly notify Parent of such event, and the Company and Parent shall cooperate in the prompt filing with the SEC of any necessary amendment or supplement to the Proxy Statement so that either such document would not include any misstatement of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements made therein, in the light of the circumstances under which they are made, not misleading and, as required by Law, in disseminating the information contained in such amendment or supplement to the Company’s shareholders.  Nothing in this Section 6.01(e) shall limit the obligations of any Party under Section 6.01(a).  
	(f) The Company shall, as soon as practicable after the mailing of the definitive Proxy Statement to the shareholders of the Company, duly call, give notice of, convene and hold the Company Shareholders Meeting.  Unless the Company Board has made a Company Adverse Recommendation Change, the Company shall use its reasonable best efforts to solicit and secure the Company Shareholder Approval as soon as practicable, including postponing or adjourning the Company Shareholders Meeting to allow additional solicitation of votes if necessary to obtain the Company Shareholder Approval.  
	(g) Parent shall be responsible for 100% of the fees, costs and expenses (except for the fees, costs and expenses of the Company’s advisors), including any filings fees, associated with the preparation, filing and mailing of the Proxy Statement.  

	SECTION 6.02   Access to Information; Confidentiality
	(a) Subject to applicable Law and the Confidentiality Agreement, the Company shall, and shall cause each of the Company Subsidiaries to, afford to Parent and its Representatives reasonable access (at Parent’s sole cost and expense), during normal business hours and upon reasonable advance notice, during the period from the date of this Agreement until the earlier of the Effective Time or termination of this Agreement pursuant to Section 8.01, to the Company’s material properties, books, contracts, commitments, personnel and records, and during such period, the Company shall, and shall cause the Company Subsidiaries to, make available promptly to Parent (i) to the extent not publicly available, a copy of each material Filing made by it during such period pursuant to the requirements of securities Laws or filed with or sent to the SEC, the FERC, the FCC, the State Commissions or any other Governmental Entity and (ii) all other material information concerning its business, properties and personnel as such Parent may reasonably request; provided, however, that the Company may withhold from Parent or its Representatives any document or information that the Company believes is subject to the terms of a confidentiality agreement with a third party (provided that the Company shall use its commercially reasonable efforts to obtain the required consent of such third party to disclose such document or information) or subject to any attorney–client privilege (provided that the Company shall use its commercially reasonable best efforts to allow the disclosure of such document or information (or as much of it as possible) in a manner that does not result in a loss of attorney–client privilege) or is competitively or commercially sensitive (as determined in the Company’s reasonable discretion); provided, further, that Parent and its Representatives shall not have the right to collect any air, soil, surface water or ground water samples or perform any invasive or destructive air sampling on, under, at or from any of the properties owned, leased or operated by the Company or any Company Subsidiary.  Except for incidents caused by the Company’s or its Affiliate’s intentional misconduct, Parent shall indemnify the Company and its Affiliates and Representatives from, and hold the Company and its Affiliates and Representatives harmless against, any and all Claims, losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, costs, expenses, including attorneys’ fees and disbursements, and the cost of enforcing this indemnity arising out of or resulting from any access provided pursuant to this Section 6.02(a).  
	(b) All documents and information exchanged pursuant to this Section 6.02 shall be subject to the confidentiality and standstill agreement, dated as of November 24, 2015, between the Company and Guarantor (the “Confidentiality Agreement”).  If this Agreement is terminated pursuant to Section 8.01, the Confidentiality Agreement shall automatically be deemed to be amended and restated such that (i) Section 10 (Standstill) of the Confidentiality Agreement shall remain in effect for two (2) years after the date of such termination, as if the Parties had never entered into this Agreement, and (ii) the other provisions of the Confidentiality Agreement shall remain in effect for two (2) years after such termination, as if the Parties had never entered into this Agreement. 

	SECTION 6.03   Further Actions; Regulatory Approvals; Required Actions
	(a) Subject to the terms and conditions of this Agreement, each of the Parties shall take, or cause to be taken, all actions, and do, or cause to be done, and assist and cooperate with the other Parties in doing, all things necessary to cause the conditions to the Closing set forth in Article VII to be satisfied as promptly as reasonably practicable or to effect the Closing as promptly as reasonably practicable, including (i) making all necessary Filings with Governmental Entities or third parties, (ii) obtaining the Required Consents and all other third-party Consents that are necessary, proper or advisable to consummate the Merger, (iii) obtaining the Required Statutory Approvals and all other Consents of Governmental Entities that are necessary, proper or advisable to consummate the Merger and (iv) executing and delivering any additional instruments that are necessary, proper or advisable to consummate the Merger.  Parent shall be responsible for 100% of the fees, costs and expenses (except for the fees, costs and expenses of the Company’s advisors), including any filing fees associated with any Filings or Consents contemplated by this Section 6.03.  
	(b) In connection with and without limiting the generality of Section 6.03(a), each of Parent and the Company shall: 
	(i) make or cause to be made, in consultation and cooperation with the other, (1) an appropriate filing of a Notification and Report Form pursuant to the HSR Act relating to the Merger, following the filing of all initial applications for, and at least six months prior to the reasonably expected date of receipt of, all Required Statutory Approvals, and (2) all draft and final filings required in connection with the CFIUS Approval in accordance with 31 C.F.R. Part 800 as promptly as practicable after the date of this Agreement; 
	(ii) as promptly as practicable after the date of this Agreement, make or cause to be made all necessary Filings to the FERC relating to the Merger; 
	(iii) as promptly as practicable after the date of this Agreement, make or cause to be made all necessary Filings with other Governmental Entities relating to the Merger, including any such Filings necessary to obtain any Required Statutory Approval; 
	(iv) furnish to the other all assistance, cooperation and information reasonably required for any such Filing and in order to achieve the effects set forth in this Section 6.03; 
	(v) unless prohibited by applicable Law or by a Governmental Entity, give the other reasonable prior notice of any such Filing and, to the extent reasonably practicable, of any communication with any Governmental Entity relating to the Merger (including with respect to any of the actions referred to in this Section 6.03(b)) and, to the extent reasonably practicable, permit the other to review and discuss in advance, and consider in good faith the views of, and secure the participation of, the other in connection with any such Filing or communication; 
	(vi) respond as promptly as practicable under the circumstances to any inquiries received from any Governmental Entity or any other authority enforcing applicable Antitrust Laws for additional information or documentation in connection with antitrust, competition or similar matters (including a “second request” under the HSR Act) and not extend any waiting period under the HSR Act or enter into any agreement with any such Governmental Entity or other authorities not to consummate the Merger, except with the prior written consent of the other Party; 
	(vii) provide any information requested by CFIUS or any other agency or branch of the U.S. government in connection with the CFIUS review or investigation of the transactions contemplated by this Agreement; and 
	(viii) unless prohibited by applicable Law or a Governmental Entity, to the extent commercially reasonably practicable, (1) not participate in or attend any formal meeting with any Governmental Entity in respect of the Merger without the other Party, (2) keep the other Party apprised with respect to any meeting or substantive conversation with any Governmental Entity in respect of the Merger, (3) cooperate in the filing of any substantive memoranda, white papers, filings, correspondence or other written communications explaining or defending this Agreement or the Merger, articulating any regulatory or competitive argument or responding to requests or objections made by any Governmental Entity and (4) furnish the other Party with copies of all substantive correspondence, Filings and communications (and memoranda setting forth the substance thereof) between it and its Affiliates and their respective Representatives on the one hand, and any Governmental Entity or members of any Governmental Entity’s staff, on the other hand, with respect to this Agreement or the Merger; provided that the Parties shall be permitted to redact any correspondence, Filing or communication to the extent such correspondence, Filing or communication contains commercially sensitive information.  

	(c) Parent shall not, and shall cause its Affiliates not to, take any action, including acquiring any asset, property, business or Person (by way of merger, consolidation, share exchange, investment, other business combination, asset, stock or equity purchase, or otherwise), that could reasonably be expected to adversely affect obtaining or making any Consent or Filing contemplated by this Section 6.03 or the timely receipt thereof.  In furtherance of and without limiting any of Parent’s covenants and agreements under this Section 6.03, Parent shall use its reasonable best efforts to avoid or eliminate each and every impediment that may be asserted by a Governmental Entity pursuant to any Antitrust Law with respect to the Merger or in connection with granting any Required Statutory Approval so as to enable the Closing to occur as soon as reasonably possible; provided, however, that notwithstanding the foregoing or any other provision of this Agreement, Parent and its Affiliates shall not be obligated to, and Company shall not and shall cause the Company Subsidiaries not to, take any action or to agree or consent to or accept any terms, conditions, liabilities, obligations, commitments, sanctions or undertakings in connection with any Required Statutory Approval that, individually or in the aggregate, would be reasonably likely to have a material adverse effect on the business, properties, financial condition or results of operations of Liberty Utilities and its Subsidiaries (including for such purpose, the Company and its Subsidiaries), taken as a whole (a “Burdensome Effect”).  Subject to the foregoing limitation, such reasonable best efforts shall include the following: 
	(i) defending through litigation on the merits, including appeals, any Claim asserted in any court or other proceeding by any Person, including any Governmental Entity, that seeks to or could prevent or prohibit or impede, interfere with or delay the consummation of the Closing; 
	(ii) proposing, negotiating, committing to and effecting, by consent decree, hold separate order or otherwise, the sale, divestiture, licensing or disposition of any assets or businesses of Parent or its Affiliates or the Company or the Company Subsidiaries, including entering into customary ancillary agreements on commercially reasonable terms relating to any such sale, divestiture, licensing or disposition; 
	(iii) agreeing to any limitation on the conduct of Parent or its Affiliates (including, after the Closing, the Surviving Corporation and the Company Subsidiaries); 
	(iv) not withdrawing and/or refiling any HSR Act submission, extending any waiting period or entering into any agreement or understanding with any Governmental Entity without consulting and obtaining written consent from the Company; and
	(v) agreeing to take any other action as may be required by a Governmental Entity in order to effect each of the following: (1) obtaining all Required Statutory Approvals as soon as reasonably possible and in any event before the End Date, (2) avoiding the entry of, or having vacated, lifted, dissolved, reversed or overturned any Judgment, whether temporary, preliminary or permanent, that is in effect that prohibits, prevents or restricts consummation of, or impedes, interferes with or delays, the Closing and (3) effecting the expiration or termination of any waiting period, which would otherwise have the effect of preventing, prohibiting or restricting consummation of the Closing or impeding, interfering with or delaying the Closing.  

	(d) Parent shall promptly notify the Company and the Company shall notify Parent of any notice or other communication from any Person alleging that such Person’s Consent is or may be required in connection with the Merger.

	SECTION 6.04   Transaction Litigation
	SECTION 6.05   Section 16 Matters
	SECTION 6.06   Governance Matters
	(a) Parent shall cause the Surviving Corporation and its Utility Subsidiaries to maintain their combined headquarters in the location of such headquarters as of immediately prior to the Closing.  
	(b) Upon the Effective Time, the Joplin headquarters of the Company shall become the headquarters of Parent and, following the Effective Time, Parent will cause to be transitioned to Parent management responsibilities for the distribution utility operations of Parent’s Affiliates in the surrounding geographic region (including Arkansas, Iowa, Illinois, Kansas, Missouri, Oklahoma and Texas), to establish the Joplin headquarters as a regional leadership hub in the broader organization of Parent and its utility Affiliates.
	(c) Upon the Effective Time, Parent will take all necessary action (i) to cause to be appointed to the board of directors of Parent the current members of the Company’s board of directors, and (ii) to cause the Chief Executive Officer of the Company to be appointed as the chief executive officer of Parent, with customary responsibility for the selection of the senior leadership team of Parent and its utility Subsidiaries.
	(d) Following the Effective Time, Parent will cause the governance and nominating committee of the board of directors of Guarantor to consider current members of the Company’s board of directors as candidates to fill vacancies on Guarantor’s board of directors, including vacancies resulting from an expected expansion of Guarantor’s board of directors.
	(e) Parent shall cause the Surviving Corporation and the Company Subsidiaries to maintain and operate their respective businesses under the “Empire District” brand for a period of at least five (5) years following the Effective Time, provided that such use may also include “a Liberty Utilities company” or similar co-branding designation.
	(f) From and after the Effective Time, Parent shall cause the Surviving Corporation and the Company Subsidiaries to maintain historic levels of community involvement and charitable contributions and support in the existing service territories of the Company and the Company Subsidiaries, including as set forth on Section 6.06(f) of the Company Disclosure Letter.

	SECTION 6.07   Public Announcements
	SECTION 6.08   Fees, Costs and Expenses
	SECTION 6.09   Indemnification, Exculpation and Insurance
	(a) Parent agrees that all rights to indemnification, advancement of expenses and exculpation from liabilities for acts or omissions occurring at or prior to the Effective Time now existing in favor of the current or former directors, officers or employees of the Company and the Company Subsidiaries as provided in their respective Organization Documents and any indemnification or other similar Contracts of the Company or any Company Subsidiary, in each case, as in effect on the date of this Agreement, shall continue in full force and effect in accordance with their terms (it being agreed that after the Closing such rights shall be mandatory rather than permissive, if applicable), and Parent shall cause the Surviving Corporation and the Company Subsidiaries to perform their respective obligations thereunder.  Without limiting the foregoing, from and after the Effective Time, the Surviving Corporation agrees that it will indemnify and hold harmless each individual who is as of the date of this Agreement, or who becomes prior to the Effective Time, a director, officer or employee of the Company or any Company Subsidiary or who is as of the date of this Agreement, or who thereafter commences prior to the Effective Time, serving at the request of the Company or any Company Subsidiary as a director, officer or employee of another Person (the “Company Indemnified Parties”), against all claims, losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, incurred in connection with any Claim, whether civil, criminal, administrative or investigative (including with respect to matters existing or occurring at or prior to the Effective Time (including this Agreement and the transactions and actions contemplated hereby)), arising out of or pertaining to the fact that the Company Indemnified Party is or was a director, officer or employee of the Company or any Company Subsidiary or is or was serving at the request of the Company or any Company Subsidiary as a director, officer or employee of another Person, whether asserted or claimed prior to, at or after the Effective Time, to the fullest extent permitted under applicable Law.  In the event of any such Claim, (i) each Company Indemnified Party will be entitled to advancement of expenses incurred in the defense of any such Claim from Parent within ten (10) Business Days after receipt by Parent from the Company Indemnified Party of a request therefor; provided that any Person to whom expenses are advanced provides an undertaking, if and only to the extent required by applicable Law or the Surviving Corporation’s Organizational Documents, to repay such advances if it is ultimately determined by final adjudication that such person is not entitled to indemnification and (ii) the Surviving Corporation shall cooperate in good faith in the defense of any such matter.  
	(b) In the event that Parent or the Surviving Corporation or any of its successors or assigns (i) consolidates with or merges into any other Person and is not the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers or conveys all or substantially all of its properties and assets to any Person, then, and in each such case, Parent or the Surviving Corporation, as the case may be, shall cause proper provision to be made so that the successors and assigns of Parent or the Surviving Corporation, as the case may be, assume the covenants and agreements set forth in this Section 6.09.  
	(c) For a period of six (6) years from and after the Effective Time, the Surviving Corporation shall either cause to be maintained in effect the current policies of directors’ and officers’ liability insurance and fiduciary liability insurance maintained by the Company or its Subsidiaries or provide substitute policies for the Company and its current and former directors and officers who are currently covered by the directors’ and officers’ and fiduciary liability insurance coverage currently maintained by the Company, in either case, of not less than the existing coverage and having other terms not less favorable to the insured persons than the directors’ and officers’ liability insurance and fiduciary liability insurance coverage currently maintained by the Company with respect to claims arising from facts or events that occurred on or before the Effective Time (with insurance carriers having at least an “A” rating by A.M. Best with respect to directors’ and officers’ liability insurance and fiduciary liability insurance), except that in no event shall the Surviving Corporation be required to pay with respect to such insurance policies in respect of any one policy year more than 300% of the aggregate annual premium most recently paid by the Company prior to the date of this Agreement (the “Maximum Amount”), and if the Surviving Corporation is unable to obtain the insurance required by this Section 6.09(c) it shall obtain as much comparable insurance as possible for the years within such six (6) year period for an annual premium equal to the Maximum Amount, in respect of each policy year within such period.  In lieu of such insurance, prior to the Closing Date the Company may, at its option but following consultation with Parent, purchase a “tail” directors’ and officers’ liability insurance policy and fiduciary liability insurance policy for the Company and its current and former directors, officers and employees who are currently covered by the directors’ and officers’ and fiduciary liability insurance coverage currently maintained by the Company, such tail to provide coverage in an amount not less than the existing coverage and to have other terms substantially comparable (and not less favorable) to the insured persons than the directors’ and officers’ liability insurance and fiduciary liability insurance coverage currently maintained by the Company with respect to claims arising from facts or events that occurred on or before the Effective Time for a period of not less than six (6) years; provided that in no event shall the cost of any such tail policy in respect of any one policy year exceed the Maximum Amount.  The Surviving Corporation shall maintain such policies in full force and effect, and continue to honor the obligations thereunder.  
	(d) The provisions of this Section 6.09 (i) shall survive consummation of the Merger, (ii) are intended to be for the benefit of, and will be enforceable by, each indemnified or insured party (including the Company Indemnified Parties), his or her heirs and his or her representatives and (iii) are in addition to, and not in substitution for, any other rights to indemnification or contribution that any such Person may have by contract or otherwise.  
	(e) From and after the Effective Time, Parent shall guarantee the prompt payment of the obligations of the Surviving Corporation and the Company Subsidiaries under this Section 6.09.  

	SECTION 6.10   Employee Matters
	(a) During the period commencing at the Effective Time and ending on the two (2) year anniversary of the Effective Time (the “Continuation Period”), Parent shall, and shall cause the Surviving Corporation to, provide each individual who is employed by the Company or a Company Subsidiary immediately prior to the Effective Time and who remains employed thereafter by the Surviving Corporation, Parent or any of their Affiliates (each, a “Company Employee”) who is not covered by a Company Union Contract and who remains a Company Employee with (i) a base salary or wage rate that is no less favorable than that provided to the Company Employee immediately prior to the Effective Time, (ii) aggregate incentive compensation opportunities that are substantially comparable, in the aggregate, to those provided to the Company Employee immediately prior to the Effective Time and (iii) employee benefits that are substantially comparable, in the aggregate, to those provided to the Company Employee immediately prior to the Effective Time.  During the three-year period following the Continuation Period, Parent shall, or shall cause the Surviving Corporation or its other Affiliates to, treat Company Employees with respect to the payment of base salary or wage rate, incentive compensation opportunities, employee benefits and severance benefits no less favorably in the aggregate than similarly situated employees of the Parent and its Affiliates.  Prior to the third anniversary of the Closing Date, Parent shall not, and shall cause the Surviving Corporation to not, terminate or amend in any manner that is materially adverse to the participants therein, any of the Company Benefit Plans listed on Section 6.10(a) of the Company Disclosure Letter.  During the three-year period following the third anniversary of the Closing Date, subject to Section 6.10(d)(ii), Parent shall, or shall cause the Surviving Corporation to, treat retirees of the Company and its Subsidiaries with respect to the provision of post-retirement welfare benefits no less favorably than similarly situated retirees of the Parent and its Affiliates.  As soon as practicable following the end of the fiscal year in which the Effective Time occurs, Parent shall, or shall cause the Surviving Corporation or its other Affiliates to, pay each Company Employee who remains employed with the Surviving Corporation, Parent or any of their Affiliates through the applicable payment date an annual cash bonus for such fiscal year in an amount determined based on the level of attainment of the applicable performance criteria under the bonus plan in which such Company Employee participated as of immediately prior to the Effective Time.  
	(b) With respect to each Company Employee who is covered by a Company Union Contract, Parent shall, and shall cause the Surviving Corporation to, continue to honor the Company Union Contracts, in each case as in effect at the Effective Time, in accordance with their terms (it being understood that this sentence shall not be construed to limit the ability of Parent or the Surviving Corporation to amend or terminate any such Company Union Contract, to the extent permitted by the terms of the applicable Company Union Contract and applicable Law).  The provisions of this Section 6.10 shall be subject to any applicable provisions of the Company Union Contracts and applicable Law in respect of such Company Employee, to the extent the provisions of this Section 6.10 are inconsistent with or otherwise in conflict with the provisions of any such Company Union Contract or applicable Law.  
	(c) At the Effective Time, Parent shall, or shall cause the Surviving Corporation to, assume and honor in accordance with their terms all of the Company’s and all of the Company Subsidiaries’ employment, severance, retention, termination and change-in-control plans, policies, programs, agreements and arrangements (including any change-in-control severance agreement or other arrangement between the Company and any Company Employee) maintained by the Company or any Company Subsidiary, in each case, as in effect at the Effective Time, including with respect to any payments, benefits or rights arising as a result of the Merger (either alone or in combination with any other event), it being understood that this sentence shall not be construed to limit the ability of Parent or the Surviving Corporation to amend or terminate any such plans, policies, programs, agreements, or arrangements, to the extent permitted by the terms of the applicable plan, policy, program, agreement or arrangement.  For purposes of any Company Benefit Plan or Company Benefit Agreement containing a definition of “change in control,” “change of control” or similar term that relates to a transaction at the level of the Company, the Closing shall be deemed to constitute a “change in control,” “change of control” or such similar term.  
	(d) With respect to all employee benefit plans of Parent, the Surviving Corporation or any of their Affiliates, including any “employee benefit plan” (as defined in Section 3(3) of ERISA) (including any vacation, paid time-off and severance plans), each Company Employee’s service with the Company or any Company Subsidiary (as well as service with any predecessor employer of the Company or any such Company Subsidiary, to the extent service with the predecessor employer was recognized by the Company or such Company Subsidiary and is accurately reflected within a Company Employee’s records) shall be treated as service with Parent, the Surviving Corporation or any of their Affiliates for all purposes, including determining eligibility to participate, level of benefits, vesting and benefit accruals, except (i) to the extent that such service was not recognized under the corresponding Company Benefit Plan immediately prior to the Effective Time, (ii) for purposes of any defined benefit retirement plan, any retiree welfare benefit plan, any grandfathered or frozen plan or any plan under which similarly situated employees of Parent and its Affiliates do not receive credit for prior service or (iii) to the extent that such recognition would result in any duplication of benefits for the same period of service.  
	(e) Parent shall, and shall cause the Surviving Corporation to, use commercially reasonable efforts to waive, or cause to be waived, any pre-existing condition limitations, exclusions, actively at work requirements and waiting periods under any welfare benefit plan maintained by Parent, the Surviving Corporation or any of their Affiliates in which Company Employees (and their eligible dependents) will be eligible to participate from and after the Effective Time, except to the extent that such pre-existing condition limitations, exclusions, actively-at-work requirements and waiting periods would not have been satisfied or waived under the corresponding Company Benefit Plan immediately prior to the Effective Time.  Parent shall, or shall cause the Surviving Corporation to, use commercially reasonable efforts to recognize the dollar amount of all co-payments, deductibles and similar expenses incurred by each Company Employee (and his or her eligible dependents) during the calendar year in which the Effective Time occurs for purposes of satisfying such year’s deductible and co-payment limitations under the relevant welfare benefit plans in which they will be eligible to participate from and after the Effective Time.  
	(f) Notwithstanding anything to the contrary herein, the provisions of this Section 6.10 are solely for the benefit of the parties to this Agreement, and no provision of this Section 6.10 is intended to, or shall, constitute the establishment or adoption of or an amendment to any employee benefit plan for purposes of ERISA or otherwise and no Company Personnel or any other individual associated therewith shall be regarded for any purpose as a third-party beneficiary of this Agreement or have the right to enforce the provisions hereof including in respect of continued employment (or resumed employment).  Nothing contained herein shall alter the at-will employment relationship of any Company Employee.  

	SECTION 6.11   Merger Sub
	(a) Prior to the Effective Time, Merger Sub shall not engage in any activity of any nature except for activities related to or in furtherance of the Merger.  
	(b) Parent hereby (i) guarantees the due, prompt and faithful payment performance and discharge by Merger Sub of, and compliance by Merger Sub with, all of the covenants and agreements of Merger Sub under this Agreement and (ii) agrees to take all actions necessary, proper or advisable to ensure such payment, performance and discharge by Merger Sub hereunder.  

	SECTION 6.12   Takeover Statutes
	(a) .  If any Takeover Statute or similar statute or regulation becomes applicable to this Agreement or the Merger, the Company and the Company Board shall grant such approvals and take such actions as are reasonably appropriate to ensure that the Merger may be consummated as promptly as practicable on the terms contemplated by this Agreement.  

	SECTION 6.13   Stock Exchange De-Listing
	SECTION 6.14   Resolution of Impediments
	(a) In the event that, prior to the End Date, any Required Statutory Approval has been denied or has been obtained but has or would be reasonably likely to have a Burdensome Effect, or any Legal Restraint has been imposed with respect to any Required Statutory Approval (each, a “Failed Condition”), then the Parties shall promptly confer in good faith regarding and, from the date of such occurrence until the earlier of the End Date or the date that is sixty (60) days following such occurrence, shall use reasonable best efforts to promptly agree upon a strategy to cause the conditions specified in Section 7.01 to be satisfied, which may include appropriate changes to this Agreement or to the transactions contemplated hereby; provided, however, that no Party shall in any circumstances be obligated to alter or change the amount or form of the Merger Consideration.  Following written agreement, if any, of the Parties with respect to changes to this Agreement or to the transactions contemplated hereby to address a Failed Condition, the Parties shall use their reasonable best efforts to promptly give effect to and implement such agreement, cause the conditions specified in Section 7.01 to be satisfied, and effect the Closing as promptly as reasonably practicable.  Notwithstanding any other provision of this Agreement, no Party shall have the right to terminate this Agreement on the basis of a Failed Condition (i) during the period specified in the first sentence of this Section 6.14(a), or (ii) if such Party has failed to comply with its obligations under this Section 6.14(a), or (iii) following written agreement, if any, of the Parties with respect to changes to this Agreement or to the transactions contemplated hereby to address such Failed Condition, except as expressly provided in such written agreement.
	(b) In the event that Parent determines in good faith that any Required Statutory Approval that is required as a result of any business or assets of the Company and its Subsidiaries that generated less than ten percent (10%) of the consolidated revenues of the Company in its most recent fiscal year is not reasonably likely to be obtained prior to the End Date (as extended pursuant to any other provision of this Agreement), or if obtained is reasonably likely to impose conditions or requirements that are materially burdensome in relation to the financial contributions of such business or assets, then upon the written request of Parent the Company shall, and shall cause the Company Subsidiaries to, reasonably cooperate with Parent to structure and pursue a disposition (whether by liquidation, dissolution, merger, consolidation, equity sale, asset sale, reorganization, recapitalization or otherwise) of such business or assets, to be effected only upon or following the Closing.  Parent shall use its reasonable efforts to structure and arrange for such a disposition as promptly as reasonably practicable. 


	ARTICLE VII CONDITIONS PRECEDENT 
	SECTION 7.01   Conditions to Each Party’s Obligation to Effect the Transactions
	(a) Company Shareholder Approval.  The Company Shareholder Approval shall have been obtained.  
	(b) Required Statutory Approvals.  The Required Statutory Approvals, including the expiration or termination of any waiting period applicable to the Merger under the HSR Act, shall have been obtained at or prior to the Effective Time, such approvals shall have become Final Orders and, unless waived by Parent, such approvals shall not, individually or in the aggregate, have or be reasonably likely to have a Burdensome Effect.  For purposes of this Section 7.01(b), a “Final Order” means a Judgment by the relevant Governmental Entity that (1) has not been reversed, stayed, enjoined, set aside, annulled or suspended and is in full force and effect, (2) with respect to which, if applicable, any mandatory waiting period prescribed by Law before the Merger may be consummated has expired and (3) as to which all conditions to the consummation of the Merger prescribed by Law have been satisfied.  
	(c) No Legal Restraints.  No Law and no Judgment, whether preliminary, temporary or permanent, shall be in effect that prevents, makes illegal or prohibits the consummation of the Merger (any such Law or Judgment, a “Legal Restraint”).  

	SECTION 7.02   Conditions to Obligations of the Company
	(b) Performance of Covenants and Agreements of Parent and Merger Sub.  Parent and Merger Sub shall have performed in all material respects all material covenants and agreements required to be performed by them under this Agreement at or prior to the Closing.  
	(c) Officer’s Certificate.  The Company shall have received a certificate signed on behalf of Parent by an executive officer of Parent certifying the satisfaction by Parent and Merger Sub of the conditions set forth in Section 7.02(a) and Section 7.02(b).  

	SECTION 7.03   Conditions to Obligations of Parent and Merger Sub
	(a) Representations and Warranties.  (i) The representations and warranties of the Company contained herein (except for the representations and warranties contained in Section 3.03) shall be true and correct (without giving effect to any limitation as to “materiality” or “Company Material Adverse Effect” set forth therein) at and as of the Effective Time as if made at and as of such time (except to the extent expressly made as of an earlier date, in which case as of such earlier date), except where the failure of any such representation or warranty to be true and correct (without giving effect to any limitation as to “materiality” or “Company Material Adverse Effect” set forth therein), individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect, and (ii) the representations and warranties of the Company contained in Section 3.03 shall be true and correct at and as of the Closing Date as if made at and as of such time (except to the extent expressly made as of an earlier date, in which case as of such earlier date), except where the failure of any such representation or warranty to be true and correct would be de minimis.  
	(b) Performance of Covenants and Agreements of the Company.  The Company shall have performed in all material respects all material covenants and agreements required to be performed by it under this Agreement at or prior to the Closing.  
	(c) Absence of Company Material Adverse Effect.  Since the date of this Agreement, no fact, circumstance, effect, change, event or development that, individually or in the aggregate, has had or would reasonably be expected to have Company Material Adverse Effect shall have occurred and be continuing.  
	(d) Officer’s Certificate.  Parent shall have received a certificate signed on behalf of the Company by an executive officer of the Company certifying the satisfaction by the Company of the conditions set forth in Section 7.03(a), Section 7.03(b) and Section 7.03(c).  


	ARTICLE VIII TERMINATION, AMENDMENT AND WAIVER 
	SECTION 8.01   Termination Rights
	(a) Termination by Mutual Consent.  The Company and Parent shall have the right to terminate this Agreement at any time prior to the Effective Time, whether before or after receipt of the Company Shareholder Approval, by mutual written consent.  
	(b) Termination by Either the Company or Parent.  Each of the Company and Parent shall have the right to terminate this Agreement, at any time prior to the Effective Time, whether before or after the receipt of the Company Shareholder Approval, if: 
	(i) the Closing shall not have occurred by 5:00 p.m. New York City time on February 9, 2017 (the “End Date”); provided that if, prior to the End Date, all of the conditions to the Closing set forth in Article VII except for any condition set forth in Section 7.01(b) or Section 7.01(c) have been satisfied or waived, as applicable, or shall then be capable of being satisfied, the End Date automatically shall be extended to a date that is six (6) months after the End Date and, if so extended, such later date shall be the End Date; provided, further, that neither the Company nor Parent may terminate this Agreement if it (or, in the case of Parent, Merger Sub) is in breach of any of its covenants or agreements and such breach has caused or resulted in either (1) the failure to satisfy the conditions to the obligations of the terminating Party to consummate the Merger set forth in Article VII prior to the End Date or (2) the failure of the Closing to have occurred prior to the End Date; 
	(ii) the condition set forth in Section 7.01(c) is not satisfied and the Legal Restraint giving rise to such nonsatisfaction is permanent (rather than preliminary or temporary) and has become final and nonappealable; provided, however, that the right to terminate this Agreement under this Section 8.01(b)(ii) shall not be available to any Party whose failure to comply with any provision of this Agreement has been the cause of, or materially contributed to, either the imposition of such Legal Restraint or the failure of such Legal Restraint to be resisted, resolved, lifted or vacated, as applicable; or 
	(iii) the Company Shareholder Approval is not obtained at the Company Shareholders Meeting duly convened (unless such Company Shareholders Meeting has been adjourned, in which case at the final adjournment thereof).  

	(c) Termination by the Company.  The Company shall have the right to terminate this Agreement: 
	(i) in the event that the Company Board has made a Company Adverse Recommendation Change on the basis of a Superior Company Proposal or a Company Intervening Event, so long as (1) the Company has complied in all material respects with its obligations under Section 5.03(c) and (2) the Company prior to or concurrently with such termination (A) solely in the case of a termination due to a Company Adverse Recommendation Change on the basis of a Superior Company Proposal, enters into a Company Acquisition Agreement with respect to such Superior Company Proposal and (B) pays to Parent the Company Termination Fee in accordance with Section 8.02(b)(ii); provided, however, that the Company shall not have the right to terminate this Agreement under this Section 8.01(c)(i) after the Company Shareholder Approval is obtained at the Company Shareholders Meeting; 
	(ii) if Parent or Merger Sub breaches or fails to perform any of its covenants or agreements contained herein, or if any of the representations or warranties of Parent or Merger Sub contained herein fails to be true and correct, which breach or failure (1) would give rise to the failure of a condition set forth in Section 7.01, Section 7.02(a) or Section 7.02(b), as applicable, and (2) is not reasonably capable of being cured by Parent or Merger Sub by the End Date (as it may be extended pursuant to this Agreement) or is not cured by Parent within thirty (30) days after receiving written notice from the Company of such breach or failure; provided, however, that the Company shall not have the right to terminate this Agreement under this Section 8.01(c)(ii) if the Company is then in breach of any covenant or agreement contained herein or any representation or warranty of the Company contained herein then fails to be true and correct such that the conditions set forth in Section 7.03(a) or Section 7.03(b), as applicable, could not then be satisfied; or 
	(iii) if (1) all of the conditions set forth in Section 7.01, Section 7.02 and Section 7.03 have been satisfied or waived in accordance with this Agreement as of the date that the Closing should have been consummated pursuant to Section 1.03 (except for those conditions that by their terms are to be satisfied at the Closing), (2) Parent and Merger Sub do not complete the Closing on the day that the Closing should have been consummated pursuant to Section 1.03, (3) a Financing Failure has occurred and (4) Parent and Merger Sub fail to consummate the Closing within five (5) Business Days following their receipt of written notice from the Company requesting such consummation.  

	(d) Termination by Parent.  Parent shall have the right to terminate this Agreement: 
	(i) in the event that the Company Board or a committee thereof has made a Company Adverse Recommendation Change; provided, however, that Parent shall not have the right to terminate this Agreement under this Section 8.01(d) after the Company Shareholder Approval is obtained at the Company Shareholders Meeting; or 
	(ii) if the Company breaches or fails to perform any of its covenants or agreements contained herein, or if any of the representations or warranties of the Company contained herein fails to be true and correct, which breach or failure (1) would give rise to the failure of a condition set forth in Section 7.01, Section 7.03(a) or Section 7.03(b), as applicable, and (2) is not reasonably capable of being cured by the Company by the End Date (as it may be extended pursuant to this Agreement) or is not cured by the Company within thirty (30) days after receiving written notice from Parent of such breach or failure; provided, however, that Parent shall not have the right to terminate this Agreement under this Section 8.01(d)(ii) if Parent is then in breach of any covenant or agreement contained herein or any representation or warranty of Parent contained herein then fails to be true and correct such that the conditions set forth in Section 7.02(a) or Section 7.02(b), as applicable, could not then be satisfied.  


	SECTION 8.02   Effect of Termination; Termination Fees
	(a) In the event of termination of this Agreement by either Parent or the Company as provided in Section 8.01, this Agreement shall forthwith become void and have no effect, without any liability or obligation on the part of the Company or Parent (or any shareholder, Affiliate or Representative thereof), whether arising before or after such termination, based on, arising out of or relating to this Agreement or the negotiation, execution, performance or subject matter hereof (whether in contract or in tort or otherwise, or whether at law (including at common law or by statute) or in equity), except for (i) Section 5.05(c), Section 6.01(g), the last sentence of Section 6.02(a), the last sentence of Section 6.02(b), the last sentence of Section 6.03(a), Section 6.08, this Section 8.02 and Article IX, which provisions shall survive such termination and (ii) subject to Section 8.02(d), liability of any Party (whether or not the terminating Party) for any Willful Breach of this Agreement prior to such termination but solely to the extent such liability arises out of a Willful Breach by such Party of any covenant or agreement set forth herein that gave rise to the failure of a condition set forth in Article VII.  The liabilities described in the preceding sentence shall survive the termination of this Agreement.  
	(b) Termination Fees.  
	(i) If (1) (A) either Parent or the Company terminates this Agreement pursuant to Section 8.01(b)(i) and, at the time of such termination, any of the conditions set forth in Section 7.01(b) or, in connection with the Required Statutory Approvals, Section 7.01(c) shall have not been satisfied and such conditions, if waivable by Parent, shall not have been waived by Parent, (B) either Parent or the Company terminates this Agreement pursuant to Section 8.01(b)(ii) (if and only if, the applicable Legal Restraint giving rise to such termination arises in connection with the Required Statutory Approvals) or (C) the Company terminates this Agreement pursuant to Section 8.01(c)(ii) based on a failure by Parent to perform its covenants or agreements under Section 6.03, and in each case of the foregoing clauses (A), (B) and (C), at the time of such termination, all other conditions to the Closing set forth in Section 7.01(a), Section 7.03(a), Section 7.03(b) and Section 7.03(c) shall have been satisfied or waived (except for (I) those conditions that by their nature are to be satisfied at the Closing but which conditions would be satisfied or would be capable of being satisfied if the Closing Date were the date of such termination or (II) those conditions that have not been satisfied as a result of a breach of this Agreement by Parent), or (2) the Company terminates this Agreement pursuant to Section 8.01(c)(iii), then Parent shall pay to the Company a fee of Sixty-Five Million United States Dollars ($65,000,000) in cash (the “Parent Termination Fee”).  Parent shall pay the Parent Termination Fee to the Company (to an account designated in writing by the Company) no later than three (3) Business Days after the date of the applicable termination.
	(ii) If the Company terminates this Agreement pursuant to Section 8.01(c)(i) or Parent terminates this Agreement pursuant to Section 8.01(d)(i), the Company shall pay to Parent a fee of Fifty-Three Million United States Dollars ($53,000,000) in cash (the “Company Termination Fee”).  The Company shall pay the Company Termination Fee to Parent (to an account designated in writing by Parent) prior to or concurrently with such termination of this Agreement by the Company pursuant to Section 8.01(c)(i) or no later than three (3) Business Days after the date of such termination of this Agreement by Parent pursuant to Section 8.01(d)(i).  
	(iii) If (1) either (A) Parent or the Company terminates this Agreement pursuant to Section 8.01(b)(iii),  prior to the Company Shareholders Meeting a Company Takeover Proposal shall have been publicly disclosed, and as of the Company Shareholders Meeting such Company Takeover Proposal shall not have been withdrawn, or (B) Parent or the Company terminates this Agreement pursuant to Section 8.01(b)(i), prior to such termination a Company Takeover Proposal shall have been publicly disclosed, and as of such termination the Company Shareholders Meeting shall not have been held and such Company Takeover Proposal shall not have been withdrawn, or (C) Parent terminates this Agreement pursuant to Section 8.01(d)(ii) (solely with respect to breach of or failure to perform a covenant), prior to such termination a Company Takeover Proposal shall have been publicly disclosed, and as of such termination such Company Takeover Proposal shall not have been withdrawn, and (2) within nine (9) months after the termination of this Agreement, the Company shall have entered into a definitive agreement with respect to, or consummated, a Company Takeover Proposal (whether or not the same Company Takeover Proposal referred to in clause (1)), then the Company shall pay the Company Termination Fee to Parent (to an account designated in writing by Parent) within two (2) Business Days after the earlier of the date the Company enters into such definitive agreement or consummates such Company Takeover Proposal.  For purposes of clause (2) of this Section 8.02(b)(iii), the term “Company Takeover Proposal” shall have the meaning assigned to such term in Section 5.01, except that the applicable percentage in the definition of “Company Takeover Proposal” shall be “more than 50%” rather than “20% or more.” 

	(c) The Parties acknowledge that the agreements contained in Section 8.02(b) are an integral part of the transactions contemplated by this Agreement, and that, without these agreements, the parties would not enter into this Agreement.  If Parent (or the Guarantor pursuant to the Guarantee) fails to promptly pay an amount due pursuant to Section 8.02(b)(i), or the Company fails to promptly pay an amount due pursuant to Section 8.02(b)(ii) or Section 8.02(b)(iii), and, in order to obtain such payment, Parent, on the one hand, or the Company, on the other hand, commences a Claim that results in a Judgment against the Company for the amount set forth in Section 8.02(b)(ii) or Section 8.02(b)(iii), or any portion thereof, or a Judgment against Parent (or the Guarantor pursuant to the Guarantee) for the amount set forth in Section 8.02(b)(i), or any portion thereof, the Company shall pay to Parent, on the one hand, or Parent (or the Guarantor pursuant to the Guarantee) shall pay to the Company, on the other hand, its costs and expenses (including reasonable attorneys’ fees and the fees and expenses of any expert or consultant engaged by the Company) in connection with such Claim, together with interest on the amount of such payment from the date such payment was required to be made until the date of payment at the “U.S. Prime Rate” as quoted by the Wall Street Journal in effect on the date such payment was required to be made.  Any amount payable pursuant to Section 8.02(b) shall be paid by the applicable Party by wire transfer of same-day funds prior to or on the date such payment is required to be made under Section 8.02(b).  
	(d) Without limiting any rights of the Company under Section 9.10 prior to the termination of this Agreement pursuant to Section 8.01, if this Agreement is terminated under circumstances in which Parent (or the Guarantor pursuant to the Guarantee) is obligated to pay the Parent Termination Fee under Section 8.02(b)(i), upon payment of the Parent Termination Fee and, if applicable, the costs and expenses of the Company pursuant to Section 8.02(c) in accordance herewith, neither Parent nor the Guarantor shall have any further liability with respect to this Agreement or the transactions contemplated hereby to the Company or the holders of the Company Common Stock, and payment of the Parent Termination Fee and such costs and expenses by Parent (or the Guarantor pursuant to the Guarantee) shall be the Company’s sole and exclusive remedy for any Claims, losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, suffered or incurred by the Company, the Company Subsidiaries or any other Person in connection with this Agreement, the transactions contemplated hereby (and the termination thereof) or any matter forming the basis for such termination, and the Company shall not have, and expressly waives and relinquishes, any other right, remedy or recourse (whether in contract or in tort or otherwise, or whether at law (including at common law or by statute) or in equity) with respect to this Agreement or the transactions contemplated hereby, including against any Financing Source Party; provided that, regardless of whether Parent pays or is obligated to pay the Parent Termination Fee, nothing in this Section 8.02(d) shall release Parent from liability for a Willful Breach of this Agreement.  If this Agreement is terminated under circumstances in which the Company is obligated to pay the Company Termination Fee under Section 8.02(b)(ii) or Section 8.02(b)(iii), upon payment of the Company Termination Fee and, if applicable, the costs and expenses of Parent pursuant to Section 8.02(c) in accordance herewith, the Company shall have no further liability with respect to this Agreement or the transactions contemplated hereby to Parent, Merger Sub or any of their respective Affiliates or Representatives, and payment of the Company Termination Fee and such costs and expenses by the Company shall be Parent’s sole and exclusive remedy for any Claims, losses, liabilities, damages, judgments, inquiries, fines and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, suffered or incurred by Parent, Parent’s Affiliates and any other Person in connection with this Agreement, the transactions contemplated hereby (and the termination thereof) or any matter forming the basis for such termination, and Parent and Merger Sub shall not have, and each expressly waives and relinquishes, any other right, remedy or recourse (whether in contract or in tort or otherwise, or whether at law (including at common law or by statute) or in equity) with respect to this Agreement or the transactions contemplated hereby.  The Parties acknowledge and agree that in no event shall the Company or Parent, as applicable, be required to pay the Company Termination Fee or the Parent Termination Fee, as applicable, on more than one occasion.  
	(e) For purposes of this Agreement, “Willful Breach” means a breach that is a consequence of an act or omission undertaken by the breaching Party with the Knowledge that the taking of or the omission of taking such act would, or would reasonably be expected to, cause or constitute a material breach of this Agreement; provided that, without limiting the meaning of Willful Breach, the Parties acknowledge and agree that any failure by any Party to consummate the Merger and the other transactions contemplated hereby after the applicable conditions to the closing set forth in Article VII have been satisfied or waived (except for those conditions that by their nature are to be satisfied at the Closing, which conditions would be capable of being satisfied at the time of such failure to consummate the Merger) shall constitute a Willful Breach of this Agreement.  Parent and Merger Sub acknowledge and agree that, without in any way limiting the Company’s rights under Section 9.10, recoverable damages of the Company hereunder shall not be limited to reimbursement of expenses or out-of-pocket costs but shall also include the benefit of the bargain lost by the shareholders of the Company (including “lost premium”), taking into consideration relevant matters, including the total amount payable to the Company’s shareholders under this Agreement and the time value of money, which, in each case, shall be deemed in such event to be damages of the Company and shall be recoverable by the Company on behalf of its shareholders.  

	SECTION 8.03   Amendment
	SECTION 8.04   Extension; Waiver
	SECTION 8.05   Procedure for Termination, Amendment, Extension or Waiver

	ARTICLE IX GENERAL PROVISIONS 
	SECTION 9.01   Nonsurvival of Representations, Warranties, Covenants and Agreements; Contractual Nature of Representations and Warranties
	SECTION 9.02   Notices
	SECTION 9.03   Definitions
	SECTION 9.04   Interpretation
	(a) Time Periods.  When calculating the period of time before which, within which or following which any act is to be done or step taken pursuant to this Agreement, (i) the date that is the reference date in calculating such period shall be excluded and (ii) if the last day of such period is a not a Business Day, the period in question shall end on the next succeeding Business Day.  
	(b) Dollars.  Unless otherwise specifically indicated, any reference herein to $ means U.S. dollars.  
	(c) Gender and Number.  Any reference herein to gender shall include all genders, and words imparting the singular number only shall include the plural and vice versa.  
	(d) Articles, Sections and Headings.  When a reference is made herein to an Article or a Section, such reference shall be to an Article or a Section of this Agreement unless otherwise indicated.  The table of contents and headings contained herein are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  
	(e) Include.  Whenever the words “include,” “includes” or “including” are used herein, they shall be deemed to be followed by the words “without limitation.” 
	(f) Hereof.  The words “hereof,” “hereto,” “hereby,” “herein” and “hereunder” and words of similar import when used herein shall refer to this Agreement as a whole and not to any particular provision of this Agreement.  
	(g) Extent.  The word “extent” in the phrase “to the extent” shall mean the degree to which a subject or other thing extends, and such phrase shall not mean simply “if.” 
	(h) Contracts; Laws.  Any Contract or Law defined or referred to herein means such Contract or Law as from time to time amended, modified or supplemented, unless otherwise specifically indicated.  
	(i) Persons.  References to a person are also to its permitted successors and assigns.  
	(j) Exhibits and Disclosure Letters.  The Exhibits to this Agreement and the Disclosure Letters are hereby incorporated and made a part hereof and are an integral part of this Agreement.  Each of the Company and Parent may, at its option, include in the Company Disclosure Letter or the Parent Disclosure Letter, respectively, items that are not material in order to avoid any misunderstanding, and such inclusion, or any references to dollar amounts herein or in the Disclosure Letters, shall not be deemed to be an acknowledgement or representation that such items are material, to establish any standard of materiality or to define further the meaning of such terms for purposes of this Agreement or otherwise.  Any matter set forth in any section of the Disclosure Letters shall be deemed to be referred to and incorporated in any section to which it is specifically referenced or cross-referenced and also in all other sections of such Disclosure Letter to which such matter’s application or relevance is reasonably apparent.  Any capitalized term used in any Exhibit or any Disclosure Letter but not otherwise defined therein shall have the meaning given to such term herein.  
	(k) Reflected On or Set Forth In.  An item arising with respect to a specific representation, warranty, covenant or agreement shall be deemed to be “reflected on” or “set forth in” the Company Financial Statements included in the Company Reports, to the extent any such phrase appears in such representation, warranty, covenant or agreement if (i) there is a reserve, accrual or other similar item underlying a number on such balance sheet or financial statement reasonably related to the subject matter of such representation or (ii) such item and the amount thereof is otherwise reasonably identified on such balance sheet or financial statement (or the notes thereto).  

	SECTION 9.05   Severability
	SECTION 9.06   Counterparts
	SECTION 9.07   Entire Agreement; No Third-Party Beneficiaries
	SECTION 9.08   Governing Law
	SECTION 9.09   Assignment
	SECTION 9.10   Specific Enforcement
	SECTION 9.11   Jurisdiction; Venue
	(a) All Claims arising from, under or in connection with this Agreement shall be raised to and exclusively determined by the Court of Chancery of the State of Delaware or, if such court disclaims (or does not have) jurisdiction, the U.S. District Court for the District of Delaware, to whose jurisdiction and venue the Parties unconditionally consent and submit.  Each Party hereby irrevocably and unconditionally waives any objection to the laying of venue of Claim arising out of this Agreement in such courts and hereby further irrevocably and unconditionally waives and agree not to plead or claim in any such court that any such Claim brought in any such court has been brought in an inconvenient forum.  Each Party further agree that service of any process, summons, notice or document by U.S. registered mail to the respective addresses set forth in Section 9.02 hereof shall be effective service of process for any Claim brought against such Party in any such court.  
	(b) Notwithstanding anything to the contrary in this Agreement (including this Section 9.11), each Party agrees that it will not bring or support any action, cause of action, claim, cross-claim or third-party claim of any kind or description, whether in law or in equity, whether in contract or in tort or otherwise, against the Financing Source Parties in any way relating to this Agreement, including any dispute arising out of the Debt Letters or the performance thereof or the Financing, in any forum other than the Supreme Court of the State of New York, County of New York, or, if under applicable law exclusive jurisdiction is vested in the Federal courts, the United States District Court for the Southern District of New York (and of the appropriate appellate courts therefrom).  

	SECTION 9.12   Waiver of Jury Trial
	SECTION 9.13   Construction
	SECTION 9.14   Financing Sources
	SECTION 9.15   Transfer Taxes





